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ARGUED  AND  DETERMINED 


IN  THE 

Supreme  Court  of  Illinois. 


R.  N.  Thompson,  Appellee,  vs.  The  Toledo,  St.  Louis 
AND  Western  Railroad  Company,  Appellant. 

Opinion  filed  December  22,  iptj, 

1.  Limitations — what  must  be  proved  by  one  claiming  title  un- 
der the  Statute  of  Limitations.  One  claiming  title  by  adverse  pos- 
session under  the  Statute  of  Limitations  has  the  burden  of  proving 
that  his  possession  for  the  statutory  period  was  not  only  actual ,  vis- 
ible, notorious  and  exclusive,  continuous  and  under  claim  or  color 
of  title,  but  also  that  it  was  adverse  to  the  true  owner,  as  no  pos- 
session that  is  not  adverse  can  ripen  into  a  title  under  the  statute. 

2.  Same — the  presumption  is  that  possession  is  subservient  to 
rights  of  owner  of  record  title.  '  The  presumption  of  law  is  that  the 
possession  of  real  estate  is  subservient  to  the  rights  of  the  owner 
of  the  record  title,  and  where  the  possession  has  been  consistent 
with  his  title,  nothing  but  a  clear,  unequivocal  and  notorious  dis- 
claimer and  disavowal  of  the  title  of  such  owner  will  render  the 
possession,  however  long  continued,  adverse  to  him. 

3.  Same — eifect  when  the  original  possession  was  permissive. 
Where  the  original  possession  of  land  by  a  railroad  company  was 
permissive  and  consistent  with  the  title  of  the  true  owner,  the  pos- 
session will  not  become  adverse,  so  as  to  start  the  running  of  the 
Statute  of  Limitations,  until  there  is  some  act  by  the  company, 
of  which  the  true  owner  has  notice,  which  amounts  to  a  practical 
ouster  of  the  true  owner. 


12  Thompson  v.  T.  ,  St.  L.  &  W.  R.  K.  Co.       [271  III. 

4.  Ejectment — when  defense  of  adverse  possession  is  not  es- 
tablished. In  an  action  of  ejectment  against  a  railroad  company 
by  the  holder  of  the  record  title  to  the  land  the  defense  of  the 
twenty  year  Statute  of  Limitations  is  not  established,  where  the 
proof  shows  that  the  possession  was  originally  permissive  and  con- 
sistent with  the  title  of  the  true  owner,  and  the  defendant  fails  to 
show  by  clear  proof  that  the  character  of  such  possession  ever 
changed  so  as  to  become  adverse. 

Appeal  from  the  Circuit  Court  of  Shelby  county ;  the 
Hon.  Thomas  M.  Jett,  Judge,  presiding. 

W.  C.  &  T.  M.  Headen,  C.  E.  Pope,  and  H.  F.  Drie- 
MEYER,  (Charles  A.  Schmettau,  of  counsel,)  for  ap- 
pellant. 

George  B.  Rhoads,  for  appellee. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

R.  N.  Thompson,  appellee,  brought  this  suit  in  eject- 
ment in  the  circuit  court  of  Shelby  county  against  the 
Toledo,  St.  Louis  and  Western  Railroad  Company,  appel- 
lant, and  the  Baltimore  and  Ohio  Southwestern  Railroad 
Company,  to  recover  possession  of  a  strip  of  land  sixty 
feet  in  width  running  diagonally  from  one  railroad  to  the 
other  in  a  curve,  crossing  a  ten-acre  tract  of  land  at  Cow- 
den  of  which  the  appellee  held  the  record  title.  The  de- 
fendants pleaded  the  general  issue.  The  suit  was  afterward 
dismissed  as  to  the  Baltimore  and  Ohio  Southwestern  Rail- 
road Company  under  a  stipulation  by  which  that  company 
was  to  abide  the  result  of  the  suit  as  to  the  appellant.  The 
issue  was  first  tried  by  the  court  without  a  jury,  and  there 
was  a  finding  and  judgment  for  the  appellee.  The  appel- 
lant paid  the  costs  and  had  a  new  trial  under  the  statute. 
The  second  trial  was  with  a  jury,  and  it  resulted  in  a  ver- 
dict for  the  appellee.  Judgment  was  rendered  on  the  ver- 
dict, and  this  appeal  was  prosecuted. 
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Record  title  in  the  plaintiff  is  admitted,  and  the  defense 
made  at  the  trial  and  now  insisted  upon  is  adverse  posses- 
sion by  the  defendant  for  twenty  years. 

There  was  practically  no  controversy  about  the  facts. 
The  railroad  of  the  defendant  is  crossed  at  Cowden  by  the 
Baltimore  and  Ohio  Southwestern  railroad  nearly  at  right 
angles,  southeast  of  a  ten-acre  tract  of  land  which  was 
owned  in  1886  by  D.  N.  Harwood.  He  had  been  in  the 
business  of  buying  and  shipping  hay  from  a  hay-barn  near 
the  Baltimore  and  Ohio  Southwestern  railroad,  and  when 
shipping  by  the  defendant's  road  hauled  the  hay  to  the 
cars  with  teams.  His  hay-barn  had  burned  and  he  built 
another  larger  barn  on  the  ten-acre  tract  and  planned  it 
so  that  a  stub-switch  could  be  run  to  it  from  each  rail- 
road, so  as  to  save  hauling  the  hay  by  teams  for  shipment. 
By  some  arrangement  with  Harwood,  who  died  before  this 
litigation,  the  defendant  built  a  stub-switch  from  its  main 
track  to  the  barn  and  sixty-two  feet  beyond,  so  that  two 
cars  could  be  pushed  past  the  barn  and  a  third  car  set  at 
the  barn  for  loading.  The  defendant's  road  was  then  a 
narrow  gauge  road  and  the  track  of  the  Baltimore  and 
Ohio  Southwestern  railroad  was  of  the  standard  gauge. 
The  company  owning  the  latter  road  also  built  a  stub- 
switch  from  its  track  on  the  other  side  of  the  bam  to  the 
bam  and  a  short  distance  beyond,  and  connected  one  rail 
with  the  rail  of  the  defendant's  switch  and  the  other  rail 
lay  outside  the  narrow  gauge  switch,  so  that  there  were 
three  rails  past  the  barn  and  there  was  no  connection  be- 
tween the  two  switches.  Harwood  shipped  hay  by  each 
railroad,  and  each  company  would  set  its  cars  at  the  barn 
for  loading  and  take  them  away  when  loaded.  That  con- 
dition existed  about  three  years,  until  1889,  when  the  gauge 
of  the  defendant's  road  was  widened  to  the  standard  width 
and  the  rails  of  the  two  stub-switches  were  connected  at 
the  bam,  making  one  line  of  track  between  the  two  rail- 
roads.    Both  roads  continued  to  bring  their  cars  to  the 
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barn  for  loading  and  Harwood  continued  to  ship  hay  over 
the  lines  of  both  railroads  by  the  same  method  as  before. 
After  the  track  became  continuous  it  was  used,  whenever 
necessary,  by  each  road  for  the  interchange  of  cars.  If 
it  was  desired  to  make  use  of  the  track  for  that  purpose, 
either  company  would  push  any  car  at  the  barn  out  of  the 
way  until  the  transfer  could  be  made  and  then  set  the  car 
back  at  the  barn  for  loading  purposes.  There  was  a  wagon 
road  crossing  the  connecting  track  south  of  the  barn,  and 
on  some  occasions  when  that  crossing  was  blocked  by  cars 
the  railroad  company  cleared  the  crossing  at  the  request  of 
Harwood.  He  became  dissatisfied  at  the  annoyance  occa- 
sioned by  moving  the  cars  from  his  barn  in  the  inter- 
change of  cars  from  one  railroad  to  the  other  and  had  some 
negotiations  to  ascertain  whether  or  not  a  switch  could  be 
laid  on  the  opposite  side  of  his  barn,  but  when  it  was  pro- 
posed that  he  should  pay  the  cost  of  the  construction  he 
dropped  the  subject.  On  one  occasion  when  a  bridge  was 
out,  a  passenger  train  was  taken  from  the  defendant's  road 
over  the  track  to  the  other  railroad,  and  on  account  of  the 
cars  being  longer  than  freight  cars,  on  going  around  a 
curve  a  car  damaged  a  coal  shed  near  the  track  which  be- 
longed to  the  village  of  Cowden  and  was  not  on  Harwood's 
land  but  was  being  used  in  his  business.  He  repaired  the 
shed  so  as  to  be  far  enough  from  the  track  to  be  clear  of 
passenger  cars,  but  the  track  was  never  used  again  for  that 
purpose.  Harwood  and  his  successors  up  to  19  lo  were  also 
in  the  machinery  and  coal  business  and  the  track  was  used 
for  their  accommodation,  aside  from  the  interchange  of 
cars  and  the  single  occasion  when  the  passenger  train  went 
over  it  when  the  bridge  was  out.  The  hay  business  was 
closed  out  in  1910,  when  shipments  of  hay  from  that  region 
practically  ceased.  Harwood  mortgaged  the  ten  acres,  and 
through  a  foreclosure  of  the  mortgage  and  subsequent  con- 
veyances the  title  became  vested  in  the  plaintiff. 
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Both  of  the  stub-switches  were  laid  under  some  arrange- 
ment with  Harwood,  with  his  consent  and  by  his  solicita- 
tion, and  the  hay-barn  was  built  and  planned  with  a  view 
to  having  such  accommodations  in  his  business.    The  pos- 
session taken  in  the  first  place  by  each  company  was  per- 
missive and  consistent  with  the  title  of  Harwood  and  was 
in  no  respect  adverse  to  him.     It  is  the  law  that  a  posses- 
sion which  has  been  of  that  character  may  become  adverse 
so  as  to  start  the  running  of  the  Statute  of  Limitations  if 
such  change  in  the  possession  is  clearly  and  satisfactorily 
proved.    In  any  case,  one  claiming  title 'by  adverse  posses- 
sion under  the  Limitation  law,  having  the  aflfirmative  of 
the  issue,  is  required  to  assume  the  burden  of  proving  that 
his  possession  for  the  statutory  period  was  not  only  actual, 
visible,  notorious  and  exclusive,  continuous  and  under  claim 
or  color  of  title,  but  also  that  his  possession  was  adverse 
to  the  true  owner.     {Zirngibl  v.  Calumet  Dock  Co,  157  111. 
430;   Rich  V.  Naffsiger,  248  id.  455.)     No  possession  that 
is  not  adverse  can  ever  ripen  into  a  title  under  the  Limita- 
tion law.     The  presumption  of  law  is  that  the  possession 
of  real  estate  is  subservient  to  the  rights  of  the  owner  of 
the  record  title,  and  where  the  possession  has  been  con- 
sistent with  his  title,  nothing  but  a  clear,  unequivocal  and 
notorious  disclaimer  and  disavowal  of  the  title  of  such 
owner  will  render  the  possession,  however  long  continued, 
adverse  to  him.     In  such  a  case  something  must  be  proved 
which  amounts  to  an  ouster  of  the  true  owner  of  the  land, 
and  until  that  occurs  the  Statute  of  Limitations  does  not 
begin  to  run.     {Rigg  v.  Cook,  4  Gilm.  336;   Grand  Tozver 
Mining  Co.  v.  Gill,  iii  111.  541;   Kirby  v.  Kirby,  236  id. 
255;   2  Corp.  Juris,  sec.  230;    i  Ruling  Case  Law,  702; 
I  Cyc.   1060.)     The  true  owner  must  have  notice,  either 
actual  or  by  acts  or  conduct  sufficient  to  notify  him  that 
the  possession  is  claimed  adversely  to  his  title,  so  that  he 
may  not  lose  his  land  without  his  knowledge.    The  defend- 
ant did  not  sustain  the  burden  of  proof  that  there  was 
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ever  any  change  in  the  nature  of  the  possession  of  the  strip 
of  land  or  that  its  possession  ever  became  adverse  and  not 
consistent  with  that  of  the  true  owner.  For  aught  that  ap- 
peared the  relations  after  the  tracks  were  connected  were 
the  same  as  before,  the  strip  being  occupied  for  the  mutual 
convenience  and  advantage  of  the  parties  in  the  prosecution 
of  their  business. 

Some  of  the  instructions  given  for  the  plaintiff  are 
criticised,  and  it  may  justly  be  said  that  some  of  the  in- 
structions on  each  side  were  not  strictly  adapted  to  the  ma- 
terial issue  in  the  case.  It  seems  to  have  been  conceded 
by  the  defendant,  in  instructions  which  were  offered  by  it 
arid  given,  that  there  was  no  evidence  of  adverse  possession 
up  to  the  time  that  the  track  was  all  made  standard  gauge, 
and  that  was  true.  The  real  question  was  whether  there 
was  afterward  a  change  in  the  character  of  that  possession, 
and  some  of  the  instructions  on  each  side,  while  stating 
correct  rules  of  law,  were  not  confined  to  that  question. 
The  fifth  instruction  given  at  the  request  of  the  plaintiff  is 
criticised  for  saying  that  the  adverse  possession  sufficient 
to  defeat  the  legal  title  must  be  hostile  in  its  inception,  and 
the  criticism  is  that  the  possession  may  not  have  been  hos- 
tile until  the  gauge  of  the  defendant's  road  was  changed 
and  the  track  began  to  be  used  for  the  interchange  of  cars, 
but  instructions  numbered  3,  6  and  7  given  at  the  request 
of  the  defendant  made  it  a  condition  of  a  finding  in  its 
favor  that  its  possession  in  its  inception  was  hostile.  If 
instruction  5  did  not  strictly  apply  to  the  controverted  ques- 
tion of  fact  the  defendant  could  not  complain.  Instruc- 
tion 7  is  objected  to  because  it  stated,  among  other  things, 
that  the  defendant's  possession  must  be  under  claim  of 
title,  which  the  jury  might  understand  to  mean  record  title, 
but  the  jury  were  advised  by  instruction  5  given  at  the  re- 
quest of  the  defendant  that  no  deed  or  other  written  evi- 
dence of  title  was  required.  While  there  may  have  been 
some  inaccuracy  in  the  instructions  as  applied  to  this  par» 
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ticular  case,  the  rules  of  law  applicable  to  it  were  correctly 

given  to  the  jury,  and  as  no  other  conclusion  could  have 

been  reached  by  the  jury,  no  harm  resulted  to  the  defendant. 

The  judgment  is  affirmed.  r    ,  j     ^^      j 

^     '^  Judgment  affirmed. 


The  People  ex  rel.  John  L.  Bonar,  County  Collector,  Ap- 
pellee, vs.  The  Kankakee  and  Seneca  Railroad 
Company,  Appellant. 

Opinion  filed  December  22,  1915, 

1.  Taxes — the  record  need  not  show  when  or  how  meeting  was 
called.  The  record  of  the  meeting  of  highway  commissioners  to  fix 
the  rate  for  road  and  bridge  taxes  need  not  show  when  or  how  the 
meeting  was  called,  and  if  the  record  shows  that  the  commission- 
ers, all  being  present  at  the  proper  place  within  the  time  fixed  by 
statute,  have  taken  the  action  required  by  law  it  is  sufficient. 

2.  Same — record  may  be  amended  to  show  the  true  fact.  If  the 
highway  commissioners  did,  in  fact,  hold  the  two  meetings  required 
by  sections  50  and  56  of  the  Roads  and  Bridges  act  of  191 5  and 
took  the  action  required  by  law  the  record  may  be  amended  to 
show  the  fact  upon  proper  proof,  though  the  clerk,  being  of  the 
opinion  that  the  action  at  the  two  meetings  was  identical,  made  a 
record  of  the  first  meeting,  and  then,  when  the  next  meeting  was 
held,  merely  crossed  out  the  date  of  the  first  meeting  and  inserted 
the  date  of  the  second. 

3.  Same — record  of  meetings  need  not  be  signed  by  the  com- 
missioners of  highways.  The  record  of  the  meetings  of  highway 
commissioners  is  required  by  the  Roads  and  Bridges  act  of  191 3  to 
be  kept  by  the  town  clerk,  and  it  need  not  be  signed  by  the  high- 
way commissioners. 

4.  Same — law  raises  no  presumption  as  to  whether  a  town  has 
one  or  three  highway  commissioners.  One  objecting  that  the  cer- 
tificate of  road  and  bridge  taxes  of  a  certain  town  is  invalid  be- 
cause it  is  signed  by  only  one  commissioner  must  show  whether 
the  town  is  operating  under  the  one  commissioner  or  three  com- 
missioners system,  as  the  law  raises  no  presumption  about  it. 

5.  Same — commissioners  cannot  fix  the  rate  for  road  tax  and 
outstanding  debts.  The  tax  rate  to  be  fixed  by  the  highway  com- 
missioners is  for  the  purpose  of  the  construction,  maintenance  and 

271  -  2 


18  The  People  v.  K.  &  S.  R.  R.  Co.  [871 IIL 

repair  of  roads  and  bridges  and  should  not  include  the  payment  of 
any  outstanding  debts. 

6.  Same — when  levy  of  extra  one-half  per  cent  for  educational 
purposes  is  valid.  The  levy  of  an  extra  one-half  per  cent  for  edu- 
cational purposes  is  valid  if  it  sufficiently  appears  from  the  evi- 
dence that  the  proposition  for  an  additional  levy  was  submitted  to 
the  voters  and  received  a  majority  of  the  votes  cast  at  the  election. 

Appeal  from  the  County  Court  of  Grundy  county ;  the 
Hon.  George  Bedford,  Judge,  presiding. 

W.  R.  Hunter,  and  Cornelius  Reardon,  for  appel- 
lant. 

■ 

Frank  H.  Hayes,  State's  Attorney,  for  appellee. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court: 

The  Kankakee  and  Seneca  Railroad  Company  filed  ob- 
jections to  judgment  against  its  property  for  certain  road 
and  bridge  taxes  and  a  certain  school  tax.  The  county  court 
of  Grundy  county  overruled  the  objections  and  rendered 
judgment  for  the  taxes,  from  which  the  objector  has  ap- 
pealed. 

An  objection  to  the  road  and  bridge  tax  common  to 
several  of  the  towns  was,  that  the  time  for  holding  the 
regular  semi-annual  meeting  between  the  first  Tuesday  in 
August  and  the  first  Tuesday  in  September  was  not  fixed 
by  the  president  of  the  board  of  highway  commissioners. 
Where  the  meeting  was  held  within  the  time  required  by 
law  it  is  not  necessary  that  the  record  should  show  when 
it  was  called  or  how  it  was  called.  The  statute  does  not 
require  any  public  notice  and  does  not  specify  the  character 
of  notice  to  be  given  to  the  commissioners.  Where  the  rec- 
ord shows  that  the  commissioners,  all  being  present  at  the 
proper  place  of  meeting  within  the  time  fixed  by  the  stat- 
ute, have  taken  the  action  required  by  law  the  statute  ia 
complied  with. 
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The  objection  made  to  the  road  and  bridge  tax  of  the 
town  of  Greenfield  was  that  the  two  meetings  required  by 
law  were  not  held  by  the  highway  commissioners.  The 
town  clerk's  record  shows  the  record  of  a  meeting  at  which, 
upon  motion  made,  seconded  and  carried,  the  commission- 
ers determined  that  the  amount  necessary  to  be  raised 
by  taxation  for  the  ensuing  year  for  the  proper  construc- 
tion, maintenance  and  repair  of  roads  and  bridges  in  said 
town  was  $2300.  As  originally  written  this  record  was 
dated  August  29,  but  when  introduced  in  evidence  a  line 
had  been  drav/n  through  this  date  and  the  date  September  i 
had  been  written  below  it.  The  town  clerk  testified  that  a 
meeting  was  held  on  August  29  and  that  this  record  was 
then  written;  that  another  meeting  was  held  on  Septem- 
ber I,  at  which  the  line  was  drp-wn  through  the  date  Au- 
gust 29  and  the  date  changed  to  September  i  because  in  the 
opinion  of  the  clerk  the  action  at  the  two  meetings  was  iden- 
tical. It  was  shown  by  the  commissioners  that  at  the  meet- 
ing held  on  August  29  a  motion  was  made,  seconded  and 
carried  that  they  levy  a  rate  of  forty-five  cents  on  each  $100 
for  the  purpose  of  maintaining  roads  and  bridges  in  the 
township.  Thereupon  the  clerk  was  permitted  to,  and  did, 
amend  his  record  so  as  to  show  tbat  a  meeting  of  the  com- 
missioners was  held  on  August  29,  at  which  the  rate  of 
taxation  was  fixed  by  the  commissioners  at  forty-five  cents 
on  each  $100  valuation.  The  record  then  showed  the  two 
meetings  required  by  law.  This  amendment  was  properly 
allowed  and  it  obviated  the  objection. 

In  the  town  of  Garfield  the  records  of  the  meetings  of 
the  commissioners  were  not  signed  by  the  commissioners, 
and  it  is  argued  that  the  record  is  therefore  not  valid.  The 
Road  and  Bridge  law  of  191 3  requires  the  record  to  be 
kept  by  the  town  clerk  and  does  not  require  that  it  should 
be  signed  by  the  commissioners. 

In  regard  to  the  road  and  bridge  tax  of  the  town  of 
Vienna  it  is  argued  that  the  certificate  to  the  supervisors  of 
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the  amount  necessary  to  be  raised  by  taxation  was  signed 
by  but  one  commissioner  and  is  therefore  void.  There  is 
no  evidence  as  to  whether  Vienna  was  operating  under  the 
single  highway  commissioner  system  or  the  three  highway 
commissioners  system.  The  collector's  return  made  a  prima 
facie  case  entitling  him  to  judgment  unless  a  sufficient  de- 
fense was'  shown.  If  the  commissioners'  certificate  was 
defective  because  the  town  was  operating  under  the  three 
commissioners  system  the  burden  was  on  the  appellant  to 
show  it.    The  law  raises  no  presumption  about  it. 

In  the  town  of  Maine  the  record  showed  meetings  of 
the  highway  commissioners  but  showed  no  action  taken  in 
regard  to  the  taxes.  Evidence  was  introduced  that  at  the 
meetings  on  August  29  and  September  i,  respectively,  the 
commissioners  did  fix  the  rate  and  determine  the  amount  of 
money  required  to  be  raised  by  taxation,  and  after  the  in- 
troduction of  such  evidence  the  clerk  was  permitted  to,  and 
did,  amend  the  records  of  those  meetings  so  as  to  show 
such  action  taken  by  the  commissioners.  The  objection  was 
thereupon  properly  overruled. 

The  case  of  the  town  of  Mazon  is  in  the  same  condition. 
The  record  failed  to  show  a  meeting  of  the  highway  com- 
missioners on  September  i  for  the  purpose  of  determining 
the  amount  of  money  to  be  raised.  Evidence  of  two  of  the 
commissioners  and  the  town  clerk  was  received  showing  that 
such  meeting  was  held  and  that  the  amount  was  determined 
upon,  and  the  record  was  amended  accordingly  to  show  that 
fact.    The  objection  was  thereupon  rightly  overruled. 

An  objection  to  the  road  and  bridge  tax  of  the  town  of 
Norman  was  that  the  commissioners,  at  their  meeting  on 
August  31,  fixed  the  rate  of  .308  per  cent  to  be  levied  for 
road  and  bridge  purposes  and  for  the  payment  of  any  out- 
standing debts.  The  tax  rate  to  be  fixed  by  the  commis- 
sioners was  for  the  construction,  maintenance  and  repair  of 
roads  and  bridges  and  not  for  the  payment  of  any  outstand- 
ing debts.    This  action  of  the  commissioners  was  therefore 
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not  a  compliance  with  the  law,  and  this  objection  should 
have  been  sustained. 

In  school  district  No.  74  the  board  of  education  levied 
two  per  cent  for  educational  purposes  and  $1000  for  build- 
ing purposes.  The  additional  levy  of  fifty  cents  for  educa- 
tional purposes  was  made  by  virtue  of  an  election  alleged 
to  have  been  held  pursuant  to  the  terms  of  section  189  of 
the  School  law,  which  authorizes  the  board  of  education, 
if  it  desires  to  levy,  in  any  one  year  more  than  one  and  one- 
half  per  cent  but  not  more  than  two  per  cent  for  educational 
purposes,  by  a  resolution  stating  the  percentage  so  desired, 
to  cause  a  proposition  for  an  assent  thereto  to  be  submit- 
ted to  the  voters  of  the  district  at  any  general  school  elec- 
tion or  a  special  election  for  that  purpose,  and  if  at  such 
election  a  majority  of  the  votes  cast  on  said  proposition 
should  be  in  favor  thereof,  authorizes  the  board  of  edu- 
cation to  levy  the  percentage  of  tax  mentioned  in  the  reso- 
lution. The  record  of  the  board  of  education  shows  at 
a  meeting  on  March  27,  19 14,  the  following:  "Regular 
moved  and  seconded  that  we  have  a  resolution  adopted  to 
levy  2  per  cent  on  educational  fund  and  have  same  submit- 
ted to  the  voters  at  the  next  coming  election,  all  members 
vote  yea-  President  appoint  English  &  Boetto,  Bottino, 
judges  &  clerk  of  election.  Poll  will  open  from  3  to  5  P.  M. 
Meeting  adjourned."  On  April  27,  19 14,  the  record  shows 
the  following  proceedings :  "Apr.  27,  1914. — Regular  meet- 
ing of  school  dist.  74  was  call  to  order  by  president  Greene 
presiding  the  roll  call  English,  Boetto,  Kratina,  Rohenetti, 
Oiling.  Bottino,  Minutes  of  previous  meeting  read  and  ap- 
proved, carried.  The  result  of  school  election  held  in  the 
village  hall  on  April  the  18,  19 14,  for  electing  one  presi- 
dent and  two  members  of  board  of  education  and  also  and 
extra  levy  of  one-half  cent  in  all  taxable  property  of  the 
above  mention  district.  Result  as  follows :  Daniel  Greene 
elected  president  received  25  votes.  Joe  Ronchetti  &  Chas. 
Bottino  members  received  25  votes  each.    In  favor  of  one- 
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half  cent  tax  levy  13  votes;  against  one-half  cent  tax  levy 
1 1  votes.    One  didn't  vote.     Meeting  adjourned." 

The  treasurer  of  the  township  testified  that  the  returns 
of  the  school  election  in  district  No.  74  of  April  18,  1914, 
were  returned  to  him  but  that  he  did  not  have  them ;  that 
he  could  not  find  them;  that  he  had  made  a  search  for 
them  and  thought  they  had  been  destroyed  by  mistake; 
that  he  recorded  the  returns  and  produced  the  record,  as 
follows:  "Levy  extra  half  cent  for  educational  purposes 
carried  April  18,  1914."  It  thus  appears  that  the  proposi- 
tion for  the  additional  levy  was  submitted  to  the  voters  and 
received  a  majority  of  all  the  votes  cast  on  that  question. 

It  is  argued  that  the  president,  instead  of  appointing  two 
judges  and  one  clerk  of  the  election,  as  required  by  law,  ap- 
pointed two,  only.  The  record  of  the  meeting  of  April  27 
shows  the  board  of  education  to  have  consisted  of  the  presi- 
dent, Greene,  and  the  following  members :  English,  Boetto, 
Kratina,  Ronchetti,  Oiling  and  Bottino.  At  the  previous 
meeting  the  record  shows  the  president  appointed  "English 
&  Boetto,  Bottino,  judges  &  clerk  of  election."  It  is  mani- 
fest from  the  record  that  the  clerk  who  kept  it  was  neither 
skillful  as  a  clerk  nor  thoroughly  familiar  with  the  English 
language,  but  enough  appears  to  show  the  action  that  was 
taken  in  naming  the  persons  appointed  judges  and  clerk  of 
election.  The  character  "&"  was  misplaced,  but  the  names 
of  three  members  of  the  board  were  used,  and  it  is  clear 
that  the  three  were  appointed  the  judges  and  clerk  of  elec- 
tion. The  objection  to  the  school  tax  was  properly  over- 
ruled. 

The  judgment  of  the  county  court  will  be  affirmed  in 
all  respects  except  as  to  the  road  and  bridge  tax  of  the  town 
of  Norman,  and  as  to  that  it  will  be  reversed  and  the  cause 
will  be  remanded,  with  directions  to  sustain  the'  objection 
to  that  tax. 

Reversed  in  part  and  remanded,  with  directions. 
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Thi$  Illinois  Improvement  and  Ballast  Company,  Ap- 
pellant, vs.  Inger  C.  Heinsen,  Exrx.,  Appellee. 

Opinion  filed  December  22,  1915, 

1.  Bills  of  exceptions — when  a  hill  of  exceptions  is  not  prop- 
erly in  the  record.  Where  a  bill  of  exceptions  is  presented  to 
the  trial  judge  within  the  time  allowed  by  law  and  an  order  is 
obtained  extending  the  time  for  filing  the  same,  if  the  bill  is  not 
signed  by  the  judge  within  the  extended  time  it  may  be  filed  on 
the  date  when  it  is  signed  by  the  judge,  or  the  judge  may  at  that 
time  enter  an  order  that  the  bill  shall  be  filed  nunc  pro  tunc  as  of 
the  date  of  its  presentation;  but  if  it  is  not  filed  for  several  days 
after  it  is  signed  it  is  not  properly  in  the  record,  even  though  on 
the  day  following  the  filing  an  order  is  entered  by  a  judge  not 
shown  to  have  had  any  connection  with  the  case,  directing  that 
the  bill  be  filed  nunc  pro  tunc  as  of  the  date  of  its  presentation. 
{People  V.  Rosenwald,  266  111.  548,  followed.) 

2.  Same — the  Appellate  Court  has  power  to  strike  bill  of  excep- 
tions from  record.  If  it  appears  from  the  record  that  a  bill  of 
exceptions  has  not  been  filed  within  the  time  allowed  by  law  the 
Appellate  Court  has  power  to  strike  the  same  from  the  record. 

Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict ; — ^heard  in  that  court  on  writ  of  error  to  the  Circuit 
Court  of  Cook  county;  the  Hon.  J.  Sterling  Pomeroy, 
Judge,  presiding. 

David  B.  Maxwell,  and  Harry  F.  Hamlin,  for  ap- 
pellant. 

Moses,  Rosenthal  &  Kennedy,  (Walter  Bach- 
rach,  of  counsel,)  for  appellee. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

This  was  an  action  brought  in  the  probate  court  of  Cook 
county  and  appealed  from  that  court  to  the  circuit  court  of 
said  county.  Verdict  and  judgment  were  in  favor  of  appel- 
lee. That  judgment,  on  appeal  to  the  Appellate  Court,  was 
affirmed.     Petition  for  certiorari  to  this  court  was  denied 
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in  that  case.  A  writ  of  error  was  thereafter  sued  out  from 
the  Appellate  Court  to  the  circuit  court  to  review  the  en- 
tire proceedings.  The  Appellate  Court  again  affirmed  the 
judgment  of  the  circuit  court  and  granted  a  certificate  of 
importance  to  this  court. 

Judgment  wiEis  originally  entered  in  the  circuit  court  in 
this  case  on  April  5,  191 3.  On  that  date  appellant  prayed 
and  was  allowed  an  appeal  to  the  Appellate  Court  upon 
its  filing  an  appeal  bond,  together  with  bill  of  exceptions, 
within  ninety  days.  The  appeal'  bond  was  filed  two  days 
thereafter.  On  June  23,  1913,  an  order  was  entered,  on 
motion  of  appellant,  extending  the  time  in  which  to  file  its 
bill  of  exceptions  to  and  including  August  15,  191 3,  and,  as 
shown  by  the  bill  of  exceptions,  it  was  marked  by  the  trial 
judge,  H.  Sterling  Pomeroy,  as  presented  on  said  June  23, 
191 3.  September  27,  after  the  expiration  of  the  time  al- 
lowed by  the  order  of  June  23,  the  bill  of  exceptions  was 
signed  and  sealed  by  Judge  Pomeroy  without  any  order 
being  entered  as  to  when  such  bill  of  exceptions  should  be 
filed.  As  a  matter  of  fact,  it  was  not  filed  until  October  14, 
191 3,  seventeen  days  after  it  was  signed  and  sealed  by  Judge 
Pomeroy.  It  appears  from  the  record  that  on  October  15, 
1913,  an  order  was  entered  by  Chief  Justice  Petit  of  the  cir- 
cuit court  of  Cook  county  ordering  the  bill  of  exceptions  to 
be  filed  7iunc  pro  tunc  as  of  June  23,  1913.  On  motion  of 
appellee  the  Appellate  Court,  on  the  original  appeal,  struck 
the  bill  of  exceptions  from  the  record  because  it  was  not 
filed  within  the  time  allowed  by  law,  and  allowed  a  similar 
motion  the  second  time,  when  the  cause  was  brought  to 
that  court  by  writ  of  error.  It  is  conceded  that  if  the  bill 
of  exceptions  wa^  properly  stricken  from  the  record  by  the 
Appellate  Court  there  is  nothing  left  to  be  considered  by 
this  court,  because  the  assignments  of  error  in  no  way  af- 
fect the  common  law  record  remaining. 

It  is  argued  by  counsel  for  appellee  that  this  court,  in 
refusing  the  certiorari  from  the  judgment  of  the  Appellate 
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Court  on  the  original  appeal  to  that  court,  decided  this  ques- 
tion finally,  as  the  record  in  that  case,  with  the  assignments 
of  error,  covered  identically  the  same  questions  as  are  cov- 
ered here,  and  the  question  as  to  the  right  of  the  Appellate 
Court  to  strike  the  bill  of  exceptions  from  the  record  was 
raised  on  the  petition  for  certiorari  in  the  same  way  it  is 
raised  here."  If  it  be  conceded  the  identical  questions  as  to 
the  bill  of  exceptions  being  stricken  from  the  record  were 
raised  by  the  petition  for  certiorari,  beyond  doubt  the  de- 
cision of  this  court  on  that  petition  is  decisive  and  final  on 
this  question.  But  waiving  that  point,  we  think  the  bill  of 
exceptions  was  rightly  stricken  by  the  Appellate  Court  when 
the  record  was  brought  to  that  court  by  writ  of  error. 
Judge  Petit  does  not  appear  to  have  had  any  connection 
with  the  trial  of  the  case,  and  no  reason  is  given  in  the 
order  signed  by  him,  or  at  any  other  place  in  the  record, 
why  or  on  what  authority  he  entered  the  order  that  the 
bill  of  exceptions  should  be  filed  nufic  pro  tunc  as  of  June 
23>  1913-  Under  the  reasoning  and  authorities  cited  in 
People  V.  Rosenwald,  266  111.  548,  Judge  Petit's  order  must 
be  held,  on  this  record,  to  have  been  without  authority. 
When  Judge  Pomeroy  signed  the  bill  of  exceptions  on  Sep- 
tember 27 J  191 3,  as  it  was  presented  to  him  within  the 
proper  time  he  could  have  entered  an  order  allowing  the 
bill  of  exceptions  to  be  filed  nunc  pro  tunc  as  of  June  23, 
1913,  or  it  could  have  been  filed  by  the  clerk  as  of  the  date 
it  was  signed  by  Judge  Pomeroy.  {Hill  Co,  v.  United  States 
Guaranty  Co.  250  111.  242.)  In  Hall  v.  Royal  Neighbors, 
231  111.  185,  this  court  held  that  the  Appellate  Court  rightly 
struck  a  bill  of  exceptions  from  the  record  in  its  court  be- 
cause it  had  been  filed  in  the  circuit  court  fourteen  days 
after  the  time  in  which  it  should  have  been  filed  and  twenty- 
one  days  after  it  had  been  signed  by  the  judge.  The  court 
there  held  that  where  the  bill  of  exceptions  is  presented  to 
the  trial  judge  and  duly  signed  within  the  time  fixed  by  the 
order  of  the  court  for  filing  it,  but  the  party  presenting  the 
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bill  neglects  to  file  it  until  after  the  time  fixed  has  expired, 
the  bill  is  not  properly  a  part  of  the  record  and  will  be 
stricken  from  the  record  on  motion.  Under  that  case  and 
the  decisions  there  cited  this  bill  of  exceptions  was  not  filed 
within  the  time  authorized  by  law. 

Counsel  for  appellant  argue  that  the  Appellate  Court, 
having  only  appellate  jurisdiction,  is  without  authority  to 
enter  an  order  striking  a  bill  of  exceptions  from  the  record. 
We  cannot  see  the  force  of  this  suggestion,  as  the  record 
itself  shows  the  time  the  various  orders  referred  to  in  this 
cause  were  entered,  and  that  record  speaks  for  itself.  The 
question  of  what  the  record  shows  may  be  tried  by  the  rec- 
ord at  any  time.  {Haines  v.  Danderine  Co.  248  111.  259; 
Hill  Co.  V.  United  States  Guaranty  Co.  supra.)  The  au- 
thority of  the  Appellate  Court  to  strike  a  bill  of  exceptions 
from  the  record  when  not  filed  within  the  time  allowed 
by  law  has  been  approved  by  this  court  in  many  cases, 
among  which  are  Hall  v.  Royal  Neighbors,  supra,  Lassers 
V.  North-German  Lloyd  Steamship  Co.  244  111.  570,  and 
Haines  v.  Danderine  Co.  supra.  Had  the  record  shown 
that  the  bill  of  exceptions  had  been  filed  within  the  time 
allowed  by  law,  the  authorities  cited  by  counsel  for  appel- 
lant on  this  point,  such  as  Village  of  Hyde  Park  v.  Dun- 
ham,  85  111.  569,  and  Pardridge  v.  Morgenthau,  157  id.  395, 
might  be  in  point,  but  with  the  present  record  they  have  no 
bearing.  The  question  here  is  whether  it  was  filed  within 
the  time  required  by  law.  The  record  itself,  on  its  face, 
shows  it  was  not. 

The  Appellate  Court  rightly  struck  the  bill  of  exceptions 
from  the  record.  The  judgment  of  that  court  must  there- 
fore be  affirmed.  Judgment  affirmed. 
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The  People  of  the  State  of  Illinois,  Defendant  in  Er- 
ror, vs.  Jay  DeVore,  Plaintiff  in  Error. 

Opinion  filed  December  22,  1^13, 

1.  Criminal  law — what  is  prejudicial  error  upon  trial  of  one 
accused  of  uttering  forged  note.  On  the  trial  of  one  accused  of 
uttering  a  note  known  by  him  to  be  forged  by  his  agent,  who  sent 
the  forged  note  to  the  accused  after  selling  the  genuine  note,  if 
the  agent  testifies  that  he  spent  part  of  the  proceeds  of  the  origi- 
nal note  miscellaneously  and  probably  sent  part  to  the  accused,  it 
is  prejudicial  error  for  the  court,  upon  objection  of  the  accused  to 
such  statement,  to  order  the  word  "probably"  stricken  out,  thus 
leaving  a  positive  statement  that  the  agent  sent  part  of  the  pro- 
ceeds to  the  accused. 

2.  Same — when  evidence  offered  to  show  guilty  knowledge 
should  not  be  admitted.  Evidence  offered  for  the  purpose  of  show- 
ing guilty  knowledge  by  the  accused  that  his  agent  had  been  forg- 
ing notes  should  not  be  admitted,  where  it  relates  to  a  transaction 
not  shown  to  have  any  connection  with  the  case  on  trial  nor  any 
bearing  upon  the  question  of  the  defendant's  guilt  or  innocence 
in  such  case. 

3.  Same — when  giving  instruction  as  to  purpose  of  admitting 
certain  notes  is  error.  On  the  trial  of  one  accused  of  uttering  a 
note  known  by  him  to  be  forged  by  his  agent,  it  is  error  to  give 
an  instruction  stating  that  the  sole  purpose  of  admitting  other 
forged  notes  in  evidence  was  to  show  that  the  accused  had  guilty 
knowledge,  where  one  of  such  other  notes  had  also  been  introduced 
by  the  accused,  in  connection  with  other  evidence,  for  the  purpose 
of  showing  that  he'did  not  have  guilty  knowledge. 

4.  Same — when  motion  for  new  trial  should  be  allowed.  A  mo- 
tion for  a  new  trial  should  be  allowed  where  the  affidavits  in  sup- 
port thereof  sufficiently  show  that  the  material  facts  stated  therein 
did  not  become  known  to  the  accused  until  after  the  conclusion  of 
the  trial,  and  that  he  was  not  able,  in  the  exercise  of  due  diligence, 
to  learn  of  them  sooner,  and  where  it  is  also  true  that  the  books 
and  papers  taken  from  the  office  of  the  accused  by  the  sheriff  were 
not  returned  to  him,  notwithstanding  his  request,  in  time  for  him 
to  investigate  the  numerous  transactions  testified  to  on  the  trial. 

Writ  of  Error  to  the  Circuit  Court  of  Stephenson 
county;  the  Hon.  Oscar  E.  Heard,  Judge,  presiding. 

R.  R.  Tiffany,  for  plaintiff  in  error. 
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P.  J.  LucEY,  Attorney  General,  A.  H.  Manus,  State's 
Attorney,  and  C.  H.  Linscott,  for  the  People. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court: 

At  the  December  term,  1914,  of  the  circuit  court  of 
Stephenson  county  an  indictment  was  returned  charging 
that  Jay  DeVore,  the  plaintiff  in  error,  and  LaGrange  W. 
Merrin,  had  on  December  9,  191 3,  forged  a  certain  note 
for  $350,  which  was  particularly  described  in  the  indict- 
ment, and  had  thereafter,  on  the  same  day,  uttered  and 
published  said  note  to  the  First  National  Bank  of  Freeport, 
Illinois,  as  true  and  genuine.  Merrin  was  tried,  found 
guilty  and  sentenced  to  the  penitentiary  at  the  December 
term  of  court.  DeVore  obtained  a  continuance  upon  the 
affidavit  of  his  attorney  showing  that  the  attorney  was  en- 
gaged as  counsel  in  various  cases  which  were  set  for  trial 
at  the  December  term  of  court,  and  had  not  had,  and  would 
not  have,  sufficient  time  to  prepare  for  the  trial  of  the  case 
at  that  term.  At  the  next  term,  being  the  March  term, 
191 5,  of  the  circuit  court,  DeVore  again  asked  for  a  con- 
tinuance, the  motion  being  supported  by  his  own  affidavit, 
in  which,  among  other  things,  it  was  stated  that  at  the  time 
of  his  arrest  the  books,  papers  and  other  documents  neces- 
sary to  prepare  his  defense  were  taken  .from  him  by  the 
sheriff  and  were  then  in  the  possession  of  the  State,  and 
that  he  had  therefore  not  had  an  opportunity  to  prepare 
his  defense.  This  application  for  a  continuance  was  denied. 
DeVore  was  placed  upon  trial  at  the  March  term  of  court 
and  was  by  the  verdict  of  the  jury  found  guilty  of  the 
crime  charged  in  the  indictment.  After  overruling  motions 
for  new  trial  and  in  arrest  of  judgment  the  court  rendered 
judgment  upon  the  verdict  and  sentenced  DeVore  to  the 
penitentiary  at  Joliet.  DeVore  has  brought  the  record  here 
for  review  by  writ  of  error.    , 

There  is  no  evidence  tending  to  show  that  plaintiff  in 
error  forged  the  note  described  in  the  indictment  or  any 
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of  the  other  forged  notes  "which  were  offered  in  evidence 
by  the  People.  The  contention  of  the  People  is  that  Mer- 
rin  forged  various  notes,  including  the  one  upon  which  the 
indictment  was  based,  and  that  DeVore,  knowing  that  they 
were  forged,  uttered  and  published  them  to  the  First  Na- 
tional Bank  of  Freeport.  The  contention  of  plaintiff  in 
error  is  that  Merrin  sent  him  the  forged  notes  in  the  usual 
course  of  business  and  that  he  had  no  knowledge  that  they 
were  forged  when  he  negotiated  them. 

From  the  evidence  it  appears  that  in  1895  Levi  M.  De- 
Vore, M.  H.  Wilcoxen  and  plaintiff  in  error.  Jay  DeVore, 
established  a  retail  piano  business  in  the  city  of  Freeport 
under  the  firm  name  of  the  DeVore  Piano  Company.  The 
business  was  conducted  by  the  partners  until  1899,  when 
Levi  M.  DeVore  and  M.  H.  Wilcoxen  sold  their  interests 
to  Jay  DeVore,  who  thereafter  continued  the  business  un- 
der the  name  of  the  DeVore  Piano  Company.  Merrin  was 
employed  as  a  salesman  by  the  DeVore  Piano  Company 
about  1897,  2md  after  plaintiff  in  error  became  the  sole 
owner  of  the  business  continued  to  work  for  him  in  the 
same  capacity.  His  territory,  at  least  during  the  last  eight 
or  ten  years,  comprised  certain  counties  contiguous  to  Ste- 
phenson county,  in  which  the  city  of  Freeport  is  located, 
his  headquarters  being  at  Polo,  in  Ogle  county,  during  that 
period.  Some  time  during  the  year  1909  Merrin,  in  addi- 
tion to  selling  pianos  for  the  DeVore  Piano  Company  in 
the  counties  contiguous  to  Stephensop  county,  sold  pianos 
on  his  own  account  which  he  purchased  from  the  George 
P.  Bent  Company,  of  Chicago,  and  other  manufacturers  of 
pianos.  In  1909  plaintiff  in  error  borrowed  $4000  from 
the  First  National  Bank  of  Freeport  and  executed  and  de- 
livered to  the  bank  the  note  of  the  DeVore  Piano  Company 
for  that  amount,  and  to  secure  that  note  delivered  to  the 
bank,  as  collateral,  notes  taken  in  the  name  of  the  DeVore 
Piano  Company  from  purchasers  of  pianos,  aggregating 
more  than  $4000.    This  was  the  beginning  of  the  business 
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relations  between  plaintiff  in  error,  doing  business  under 
the  name  of  the  DeVore  Piano  Company,  and  the  First 
National  Bank  of  Freeport.  Afterwards  this  loan  was  in- 
creased to  $5000,  and  the  collateral  security  was  increased 
proportionately.  The  collateral  security  was  adjusted  by 
plaintiff  in  error  every  six  months  by  delivering  to  the  bank 
other  notes  to  take  the  place  of  those  which  had  been  paid 
during  the  six  months'  period  or  to  make  up  the  amounts 
indorsed  by  DeVore  as  credits  upon  the  notes  in  the  hands 
of  the  bank.  During  the  year  19 10  plaintiff  in  error  ef- 
fected an  arrangement  with  the  bank  whereby  the  bank 
undertook  to  discount  the  notes  given  to  the  DeVore  Piano 
Company  by  purchasers  of  pianos  on  a  basis  that  would  net 
the  bank  seven  per  cent.  Plaintiff  in  error  also  carried  a 
checking  account  with  the  bank  in  the  name  of  the  DeVore 
Piano  Company,  and  the  proceeds  of  the  notes,  when  dis- 
counted, were  placed  to  the  credit  of  the  company  in  its 
checking  account.  When  the  arrangement  was  made  with 
the  bank  to  discount  the  notes  plaintiff  in  error  requested 
the  bank  not  to  send  notices  to  the  makers  of  notes  dis- 
counted for  the  DeVore  Piano  Company  in  case  any  such 
notes  should  become  due  and  remain  unpaid  but  to  notify 
the  DeVore  Piano  Company  and  the  notes  would  then  be 
taken  up  by  the  company,  the  reason  for  making  this  re- 
quest, as  stated  by  plaintiff  in  error  to  the  president  of  the 
bank,  being,  that  the  purchasers  of  pianos  might  become  of- 
fended at  receiving  notices  from  the  bank  and  the  business 
of  the  company  would  thereby  be  injured.  From  the  evi- 
dence it  appears  that  plaintiff  in  error  looked  after  the 
collection  of  notes  which  were  given  upon  sales  of  pianos 
made  by  him,  and  that  Merrin  looked  after  the  collection  of 
notes  given  upon  sales  of  pianos  made  by  Merrin  and  turned 
over  to  plaintiff  in  error  or  to  Mabel  Altenbern,  the  book- 
keeper for  the  DeVore  Piano  Company,  the  amounts  re- 
ported by  him  as  collected  upon  such  notes.  So  far  as 
the  evidence  discloses,  no  forgeries  have  been  discovered  in 
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any  of  the  cases  where  plaintiff  in  error  personally  made 
the  sales  of  pianos. 

The  note  which  plaintiff  in  error  was  by  the  indictment 
charged  with  uttering  and  publishing  to  the  First  National 
Bank  of  Fretport  knowing  it  to  have  been  forged  was  dated 
November  2yy  1913.  It  purports  to  be  the  note  of  H.  S. 
Garman  and  Alice  L.  Garman  for  $350,  made  at  Adeline, 
Illinois,  and  payable  to  the  order  of  the  DeVore  Piano 
Company  on  or  before  November  27,  '1914,  with  interest 
at  the  rate  of  five  per  cent  per  annum  from  date  until  paid. 
It  appears  from  the  testimony  of  H.  S.  Garman,  one  of  the 
purported  makers,  and  Merrin,  the  principal  witness  for  the 
People,  that  during  the  month  of  November,  191 3,  Merrin 
sold  Garman,  who  lived  in  Ogle  county,  near  Adeline,  a 
piano  belonging  to  the  DeVore  Piano  Company  for  $350; 
that  Garman  and  his  wife,  Alice  L.  Garman,  thereupon  exe- 
cuted and  delivered  to  Merrin  in  payment  for  the  piano  a 
promissory  note  for  $350,  dated  November  27,  1913,  pay- 
able to  Merrin ;  that  Merrin  indorsed  this  note  and  sold  it 
to  the  Forreston  State  Bank  of  Forreston,  in  Ogle  county, 
and  it  was  paid  by  Garman  at  that  bank  some  time  in  Au- 
gust, 19 1 4.  Garman  testified  that  the  note  described  in  the 
indictment,  and  which  was  shown  to  the  witness  and  offered 
in  evidence  by  the  People,  is,  with  the  exception  of  the 
name  of  the  payee,  a  duplicate  of  the  note  which  he  signed 
and  delivered  to  Merrin  and  which  was  destroyed  by  his 
wife  after  it  was  paid  and  surrendered  to  him.  He  further 
testified  that  he  knew  nothing  whatever  about  DeVore  and 
never  heard  of  him  in  connection  with  the  transaction. 
Merrin  testified  that  after  he  had  obtained  the  note  from 
Garman  he  made  out  and  sent  to  plaintiff  in  error  a  dupli- 
cate of  that  note ;  that  he  intended  to  use  a  blank  form  in 
which  the  name  of  the  DeVore  Piano  Company  was  printed 
as  the  payee  but  by  mistake  used  a  form  in  which  his  own 
name  was  printed  as  the  payee;  that  plaintiff  in  error  re- 
turned the  spurious  note  to  him,  accompanied  by  a  letter, 
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which  was  offered  in  evidence  by  the  People.  This  letter, 
written  by  plaintiff  in  error  and  addressed  to  Merrin,  was 
as  follows : 

"Just  received  yours  27th  inst.  in  which  you  inclosed  a  note 
for  $350  dated  the  27th  inst.  and  made  payable  to  your  order,  but 
you  forgot  to  endorse  the  note  to  me,  and  I  cannot  use  the  note 
as  it  is,  in  fact  don't  see  how  I  can  use  it  all  in  the  discount  line, 
in  the  regular  line,  as  never  used  a  note  like  this  before  and  I 
cannot  explain  what  this  change  means,  and  it  will  only  cause  the 
banks  to  ask  a  whole  lot  of  questions  and  queer  the  regular  way 
of  doing  business,  in  fact  it  will  spoil  the  whole  line  and  am  sur- 
prised that  you  would  send  such  a  note,  as  how  do  you  expect  I 
can  use  it  without  your  endorsement  and  even  then  I  do  not  see 
how  I  can  use  it,  and  especially  since  I  am  away  and  must  depend 
on  the  girl  to  attend  to  it.  It  would  be  silly  and  the  height  of 
folly  to  use  such  a  note  and  the  only  notes  can  use  are  such  as 
have  always  had,  not  that  I  personally  care  anything  about  it,  but 
it  is  a  matter  of  business  and  they  will  begin  to  wonder  what  this 
change  means  and  why  notes  are  taken  to  you  instead  to  the  com- 
pany as  they  should  be.  This  is  no  time  to  make  any  such  fool 
changes  and  make  it  perhaps  impossible  to  turn  the  paper  in  the 
regular  channels  so  you  can  see  its  a  very  delicate  matter.  And 
cannot  afford  to  have  anything  happen  to  be  turned  down  on  dis- 
counts etc  and  do  not  wish  to  explain  why  you  have  made  the 
change  in  the  way  of  taking  notes.  Perhaps  you  intended  that  I 
would  use  the  note  here,  but  do  not  see  how  I  can  do  that,  as  it 
is  too  far  away  from  where  the  note  was  taken.  Herewith  am 
returning  the  $350  note  as  cannot  use  it  as  you  have  made  it  pay- 
able, they  all  must  be  to  the  company  as  always  before  which  you 
should  know.  Too  bad  you  made  this  break  at  any  such  a  time 
as  this.  Herewith  some  blank  notes,  the  only  kind  to  use  as  you 
must  know  if  notes  are  to  be  discounted  at  all.    Haste  this  mail.** 

Merrin  further  testified  that  upon  receipt  of  this  letter 
inclosing  the  duplicate  or  forged  Garman  note  he  destroyed 
that  forged  note  and  made  out  and  forged  the  note  de- 
scribed in  the  indictment,  and  either  mailed  it  to  the  De- 
Vore Piano  Company  or  turned  it  over  to  plaintiff  in  error 
or  to  the  book-keeper  the  next  time  he  was  in  Freeport. 
He  testified  that  it  was  made  out  by  him  about  December  6 
but  was  dated  back  to  November  27.  When  asked  what 
disposition  he  made  of  the  proceeds  derived  from  the  sale 
of  the  genuine  Garman  note,  he  replied  that  he  did  not  use 
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the  money  for  his  own  business ;  that  he  paid  it  out  mis- 
cellaneously, and  that  part  of  it  was  probably  sent  to  De- 
Vore. Upon  objection  being  made  by  the  attorney  for  the 
plaintiff  in  error  to  the  statement  that4)art  of  it  was  prob- 
ably sent  to- DeVore,  the  court  remarked,  "Strike  out  the 
word  'probably.'  "  The  witness  further  stated  that  he  could 
tell  what  disposition  was  made  by  him  of  the  proceeds  of 
the  note  by  referring  to  his  memorandum,  but  no  such 
memorandum  was  produced  or  thereafter  referred  to  by 
the  witness.  He  further  testified  that  he  could  not  recall 
any  of  the  places  where  he  paid  out  any  of  that  money; 
that  he  paid  it  out  as  soon  as  it  was  received;  that  there 
were  certain  books  which  showed  what  disposition  was 
made  of  the  money,  but  that  a  Mr.  Burrell  had  possession 
of  those  particular  books.  No  such  books  were  produced 
upon  the  trial  nor  was  any  further  attempt  made  to  show 
how  Merrin  disposed  of  the  proceeds  of  the  genuine  Gar- 
man  note.  Addison  Bidwell,  president  of  the  First  Na- 
tional Bank  of  Freeport,  testified,  and  plaintiff  in  error  ad- 
mitted, that  on  December  9,  191 3,  the  note  described  in  the 
indictment  was  brought  to  the  bank,  indorsed  by  plaintiff 
in  error,  and  discounted  by  the  bank,  the  proceeds,  amount- 
ing to  $343,  being  placed  to  the  credit  of  the  DeVore  Piano 
Company  in  the  checking  account. 

The  People  also  introduced  in  evidence  a  note  dated 
November  2,  1912,  for  the  principal  sum  of  $125,  payable 
to  the  DeVore  Piano  Company,  purporting  to  be  signed 
by  Lewis  Hagerman;  a  note  dated  December  16,  19 12,  for 
the  principal  sum  of  $225,  payable  to  the  DeVore  Piano 
Company,  purporting  to  be  signed  by  Myron  Davis ;  a  note 
dated  September  16,  1913,  for  the  principal  sum  of  $140, 
payable  to  the  DeVore  Piano  Company,  purporting  to  be 
signed  by  David  Hebrick;  a  note  dated  November  13,  19 13, 
for  the  principal  sum  of  $300,  payable  to  the  DeVore  Piano 
Company,  purporting  to  be  signed  by  Frank  J.  Schelling;  a 
note  dated  November  20,  191 3,  for  the  principal  sum  of 
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$200,  payable  to  the  DeVore  Piano  Company,  purporting  to 
be  signed  by  Adolph  Kappelman ;  a  note  dated  December 
22,  1913,  for  the  principal  sum  of  $300,  payable  to  the  De- 
Vore Piano  Company,  purporting  to  be  signed  by  Charles 
Brantner;  a  note  dated  January  2,  1914,  for  the  principal 
sum  of  $250,  payable  to  the  DeVore  Piano  Company,  pur- 
porting to  be  signed  by  Charles  Adams ;  a  note  dated  Jan- 
uary 15,  1914,  for  the  principal  sum  of  $300,  payable  to  the 
DeVore  Piano  Company,  purporting  to  be  signed  by  F.  A. 
Coffman;  and  a  note  dated  February  6,  1914,  for  the  prin- 
cipal sum  of  $200,  payable  to  the  DeVore  Piano  Company, 
purporting  to  be  signed  by  William  Steffe.  Merrin  testified 
that  all  of  these  notes  had  been  forged  by  him  and  sent  to 
plaintiff  in  error  or  to  the  DeVore  Piano  Company.  Each 
purported  to  be  made  by  some  responsible  farmer  living  in 
Ogle  county.  Bidwell,  president  of  the  First  National  Bank 
of  Freeport,  testified,  and  plaintiff  in  error  admitted,  that 
each  of  the  notes  above  mentioned  was  indorsed  by  plaintiff 
in  error  and  discounted  at  the  First  National  Bank  of  Free- 
port,  the  proceeds  being  credited  to  the  checking  account  of 
the  DeVore  Piano  Company.  The  purported  makers  were 
also  called  as  witnesses  by  the  People  and  denied  the  mak- 
ing or  signing  of  the  respective  notes  purporting  to  bear 
their  signatures. 

Hagerman,  whose  name  Merrin  forged  to  the  note  for 
$125  above  mentioned,  testified  that  he  had  never  purchased 
a  piano  from  Merrin,  but  that  he  did,  in  the  spring  of  19 12, 
purchase  an  old  organ  from  him,  for  which  he  gave  Merrin 
his  note  for  $25,  which  he  afterwards  paid  at  the  Mt.  Morris 
bank,  where  it  had  been  discounted  by  Merrin,  and  the  note 
was  then  surrendered  to  him. 

Myron  Davis,  the  purported  maker  of  the  $225  note 
above  mentioned,  testified  that  while  he  knew  Merrin  by 
sight  he  had  never  purchased  a  piano  from  him  or  had  any 
other  dealings  with  him.  He  further  testified  that  he  never 
executed  a  note  for  $225  payable  to  the  DeVore  Piano  Com- 
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pany,  but  that  about  January  i,  19 14,  he  received  a  notice 
from  the  First  National  Bank  of  Freeport  that  his  note  for 
$225,  payable  to  the  DeVore  Piano  Company,  was  due ;  that 
he  gave  the  notice  to  his  banker  at  Mt.  Morris,  who  said 
he  was  going  to  Freeport  and  would  investigate  the  mat- 
ter ;  that  his  banker  afterwards  reported  to  him  that  he  had 
inquired  at  the  First  National  Bank  of  Freeport  and  had 
been  told  that  the  notice  had  been  sent  to  the  wrong  Myron 
Davis.  .  Concerning  this  note  the  president  of  the  First  Na- 
tional Bank  of  Freeport  testified  that  through  inadvertence 
the  note,  when  due,  was  sent  to  the  bank  at  Mt.  Morris  for 
collection ;    that  it  was  returned  by  the  Mt.  Morris  bank 
with  the  statement  that  Myron  Davis  disclaimed  having 
purchased  a  piano  from  the  DeVore  Piano  Company ;  that 
he  called  plaintiff  in  error's  attention  to  the  report  made  by 
the  Mt.  Morris  bank,  and  that  DeVore  came  in  a  day  or 
two  afterwards  and  said  it  seemed  the  note  was  given  by 
another  man  of  the  same  name  living  in  a  different  part 
of  Ogle  county,  and  that  DeVore  took  up  the  note.    It  was 
found  among  the  papers  in  the  office  of  the  DeVore  Piano 
Company  after  plaintiff  in  error's  arrest.    Plaintiff  in  error 
was  asked  to  explain  why  the  DeVore  Piano  Company  still 
had  possession  of  the  note,  and  he  replied  that  there  was  a 
balance  of  $12.50  still  due  on  the  note.    In  support  of  this 
statement  he  offered  in  evidence  an  account  book  of  the  De- 
Vore Piano  Company  which  had  been  kept  by  Miss  Alten- 
bem,  the  book-keeper.     The  entries  in  this  book  show  the 
receipt  of  $100  from  Merrin  on  January  8,  19 14,  and  the 
further  receipt  of  $130  from  Merrin  on  January  26,  1914, 
to  apply  on  this  note,  and  a  notation  appears  in  connection 
with  the  last  item  that  the  "balance  to  raise"  is  $12.50, 
which  the  plaintiff  in  error  said  was  the  deficiency  in  the 
amount  of  interest  remitted  by  Merrin  on  account  of  this 
note.    With  reference  to  this  note  Merrin  testified  that  he 
forged  the  Myron  Davis  note  and  turned  it  over  to  plain- 
tiff in  error  at  the  office  of  the  DeVore  Piano  Company; 
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that  when  the  note  became  due  he  received  a  telephone  mes- 
sage from  DeVore  to  come  to  Freeport  at  once ;  that  plain- 
tiff in  error  met  him  at  the  depot  and  said  everything  was 
all  right  except  the  Myron  Davis  note;  that  the  bank  had 
sent  a  notice  to  Davis;  that  he  accompanied  plaintiff  in 
error  to  the  office  of  the  DeVore  Piano  Company  to  devise 
some  way  to  get  out  of  the  dilemma,  as  both  he  and  plain- 
tiff in  error  knew  that  the  note  was  not  genuine;  that  they 
finally  concluded  that  the  only  way  to  avoid  suspicion  was 
to  locate  Myron  Davis  in  another  part  of  Ogle  county,  and 
he  (Merrin)  was  to  malce  an  effort  to  raise  the  money  to 
pay  the  note  and  send  it  from  'another  part  of  the  county 
than  that  in  which  Davis  resided;  that  he  was  unable  to 
raise  sufficient  funds  to  pay  the  note,  but  did  on  January 
7,  1914,  send  a  draft  for  a  portion  of  the  note  from  Ster- 
ling, together  with  a  letter  which  DeVore  was  to  show  the 
president  of  the  First  National  Bank  of  Freeport  in  order 
to  allay  any  suspicion  he  might  have  regarding  the  matter. 
Certain  letters  were  offered  in  evidence  which  have  a 
bearing  upon  this  note.  On  December  24,  19 13,  Merrin, 
from  Mt.  Morris,  wrote  plaintiff  in  error  a  letter,  which 
was  offered  in  evidence  by  the  People,  in  which  the  follow- 
ing appears :  "Note  what  you  say  urging  settlements  com- 
ing due.  You  may  expect  settlements  from  Myron  Davis 
and  R.  Motter  very  soon."  Under  date  of  January  7,  1914, 
Merrin,  from  Sterling,  Illinois,  wrote  plaintiff  in  error  two 
letters,  which  were  offered  in  evidence  by  the  People.  The 
first  of  these  letters  contained  the  following:  "Enclosed 
dft.  $100,  am't  rec'd  of  Myron  Davis  to  apply  on  his  note. 
Balance  will  be  paid  just  as  soon  as  piano  is  put  in  shape, 
but  as  it  is  quite  always  out  I  cannot  possibly  get  the  Ster- 
ling tuner  I  want  until  next  week.  You  can  depend  on 
balance  just  as  soon  as  this  is  attended  to.  I  note  what 
you  said  urging  other  settlements.  All  matters  will  be  at- 
tended to  promptly,  but  sometimes  delay  is  caused  by  cus- 
tomers insisting  on  every  little  thing  being  satisfactory  be- 
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fore  settling.  The  demands  are  sometimes  unreasonable, 
but  what  am  I  to  do?  I  cannot  afford  to  incur  their  ill- 
will  for  fear  of  losing  other  sales."  The  other  letter  of 
January  7,  1914,  from  Merrin  to  plaintiff  in  error,  was  as 
follows :  "I  omitted  stating  in  letter  with  dft.  ace.  Davis 
coll.  that  the  circumstances  you  mentioned  to  me  in  regard 
to  wrong  party  getting  notice  at  Mt.  Morris  that  the  bank 
or  party  of  the  same  name  should  be  informed  of  the 
mistake — ^that  the  purchaser  of  piano  did  not  live  near 
Mt.  Morris,  but  as  piano  was  sold  from  there  the  dating 
and  heading  of  note  was  made  Mt.  Morris.  This  should  be 
attended  to  at  once,  for  if  not  corrected  it  might  leave  a 
wrong  impression  and  injure  future  business  in  that  local- 
ity. This  is  very  important,  as  I  can  then  also  explain  it 
more  satisfactorily."  The  records  of  the  First  National 
Bank  which  were  introduced  in  evidence  by  the  People  show 
that  the  Myron  Davis  note  was  taken  up  by  plaintiff  in  er- 
ror on  January  6,  1914, — ^the  day  before  the  date  of  the 
two  letters  just  set  out. 

Plaintiff  in  error  testified  with  reference  to  the  Myron 
Davis  note,  that  as  soon  as  he  was  informed  by  Bidwell,  the 
president  of  the  First  National  Bank,  that  the  Mt.  Morris 
bank  reported  that  Myron  Davis  disclaimed  any  knowledge 
of  the  note  which  the  bank  had  discounted,  he  telephoned 
Merrin  to  come  to  Freeport,  and  upon  his  arrival  informed 
him  of  the  report  which  had  been  communicated  to  him  by 
Bidwell ;  that  Merrin  stated  to  him  that  the  Myron  Davis 
who  had  executed  the  note  lived  down  near  Sterling,  but 
that  he  had  taken  so  many  notes  from  parties  living  at  or 
near  Mt.  Morris  that  when  he  filled  out  the  Myron  Davis 
note  he  inadvertently  dated  it  at  Mt.  Morris  instead  of 
Sterling ;  that  Merrin  said  he  would  go  to  Sterling  and  at- 
tend to  the  collection  of  the  note,  and  that  a  few  days  later 
he  received  a  draft  from  Merrin  for  $100  to  apply  on  that 
note,  accompanied  by  a  letter. 
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David  Hebrick,  whose  name  was  forged  by  Merrin  to 
the  note  for  $140,  testified  that  he  was  not  acquainted  with 
Merrin  and  had  never  bought  a  piano  from  him  or  had 
any  other  business  dealings  with  him. 

Frank  J.  Schelling  testified  that  he  purchased  a  piano 
from  Merrin  in  November,  19 13,  and  gave  Merrin  his  note 
for  $300,  payable  to  Merrin  individually;  that  he  after- 
wards paid  the  note  at  the  Leaf  River  bank  and  the  note 
was  then  surrendered  to  him.  The  canceled  note  which 
Schelling  paid  was  offered  in  evidence  by  the  People.  It 
differs  from  the  forged  note  in  that  it  was  dated  at  Leaf 
River,  November  4,  191 3,  and  was  payable  to  L.  W. 
Merrin,  while  the  forged  note  was  dated  at  Mt.  Morris, 
November  12,  19 13,  and  was  payable  to  the  DeVore  Piano 
Company.  A  letter  written  by  Merrin  from  Freeport  un- 
der date  of  November  14,  1913,  addressed  to  Mabel  Alten- 
bern,  the  book-keeper  for  the  DeVore  Piano  Company,  was 
offered  in  evidence  by  the  People  and  in  part  is  as  fol- 
lows :  "As  Jay  is  not  here  and  as  I  must  take  this  morn- 
ing train  for  Leaf  River  I  herein  inclose  note  of  $300  from 
F.  J.  Schelling  ace.  Concord  player,  and  also  $50  in  cash 
from  W.  H.  Powell  to  apply  on  his  note  coming  due.  *  *  * 
Schelling  owns  good  farm  near  Leaf  River,  140  acres,  also 
valuable  town  property,  all  clear  and  with  highest  credit." 

Adolph  M.  Kappelman,  whose  name  Merrin  forged  to 
the  note  for  $200  above  mentioned,  testified  that  he  was 
not  acquainted  with  Merrin  nor  with  DeVore  and  had  never 
had  any  business  dealings  with  either  of  them.  With  ref- 
erence to  this  note  a  letter  written  by  Merrin  to  plaintiff 
in  error  under  date  of  November  24,  191 3,  from  Forreston, 
which  was  offered  in  evidence  by  the  People,  contains  the 
following:  "Just  reached  here  from  Leaf  River,  having 
closed  sale  S.  &  C'  No.  15  mahog.  to  Adolph  Kappelman, 
a  well-to-do  German  farmer  near  Leaf  River.  Enclosed 
find  his  note,  in  part,  for  $200.    *    *    *    Prospects  good  for 
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several  sales  between  this  and  first  of  year  and  hope  pianos 
may  come  promptly." 

Charles  Brantner,  whose  name  Merrin  forged  to  the 
note  for  $300  above  mentioned,  testified  that  he  had  never 
bought  a  piano  from  Merrin  nor  from  the  DeVore  Piano 
Company-  but  that  at  one  time  Merrin  tried  to  sell  him  a 
horse.  A  letter  written  by  Merrin  to  plaintiff  in  error  from 
Mt  Morris  under  date  of  December  24,  19 13,  and  which 
was  offered  in  evidence  by  the  People,  contains  the  follow- 
ing with  reference  to  this  note:  "Closed  the  other  style 
3  S.  &  C.  player  piano  to  Charles  Brantner  and  herein  en- 
close his  note  for  $300,  five  per  cent  int.,  in  part  settlement. 
He  is  a  well-to-do  farmer,  owns  i8o-acre  farm  half  way 
between  Mt.  Morris  and  Forreston." 

Charles  Adams,  whose  name  Merrin  forged  to  the  note 
for  $250  above  mentioned,  testified  that  he  bought  a  Crown 
piano  from  Merrin  in  May,  1914,  for  $225,  and  paid  for 
it  by  check.  A  letter  written  by  Merrin  under  date  of 
January  2,  19 14,  from  Polo,  addressed  to  plaintiff  in  error, 
contained  the  following  with  reference  to  this  note :  "En- 
closed note  $250  from  Charles  Adams  in  part  settlement  for 

5.  &  C.  No.  12;  also  report  of  sale.  Charge  cash  received 
$25  to  my  account."  Merrin  testified  that  he  sold  Adams 
a  Crown  piano  which  he  had  bought  from  the  George  P. 
Bent  Company,  of  Chicago. 

F.  A.  Coffman,  whose  name  was  forged  by  Merrin  to 
the  note  for  $300  above  mentioned,  testified  that  on  April 

6,  1912,  he  bought  a  piano  from  Merrin  for  $225  and  paid 
for  it  at  that  time  by  check,  and  that  he  had  not  had  any 
transaction  with  Merrin  or  with  the  DeVore  Piano  Com- 
pany since.  A  letter  written  by  Merrin  to  plaintiff  in  error 
from  Polo  under  date  of  January  15,  1914,  contains  the 
following :  "I  sold  No.  F  Concord  yesterday  to  F.  A.  Coff- 
man, reliable  farmer  near  Polo,  who  owns  fine  farm  clear  of 
indebtedness.    Enclosed  find  note  $300  for  balance.    Please 
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give  me  due  credit  and  charge  to  my  account  the  $50  cash 
bal.  rec'd  on  this  sale." 

With  reference  to  the  note  for  $200  purporting  to  be 
signed  by  William  Steffe,  Merrin  testified  that  he  did  not 
sell  any  piano  or  musical  instrument  to  Steffe  and  that  he 
had  forged  the  note.  A  letter  written  by  Merrin  to  plain- 
tiff in  error  refers  to  this  note  in  the  following  language : 
"I  send  you  by  mail  sale  report  and  note  for  $200  received 
of  William  Steffe  in  part  settlement  for  S.  &  C.  style  15, 
No.  48912.  Charge  me  to  the  $25  cash  rec'd  on  this  sale. 
He  would  not  buy  piano  at  this  time  and  pay  interest.  As 
the  time  for  payments  is  very  long  and  customer's  credit 
first-class  I  could  not  afford  to  lose  sale  on  account  of  the 
interest." 

Bidwell,  the  president  of  the  First  National  Bank  of 
Freeport,  also  testified  that  the  bank  discounted  a  note  for 
$300,  dated  March  11,  1914,  payable  to  the  DeVore  Piano 
Company  and  purporting  to  be  signed  by  Charles  A.  Myers, 
and  a  note  for  $350,  dated  March  21,  19 14,  payable  to  the 
DeVore  Piano  Company  and  purporting  to  be  signed  by 
John  D.  Newcomer ;  that  these  two  notes  were  brought  to 
the  bank  and  indorsed  by  Mabel  Altenbern,  the  book-keeper 
for  the  DeVore  Piano  Company,  and  the  proceeds  were 
credited  to  the  checking  account  of  the  company ;  that  the 
bank  also  discounted  a  note  for  $350,  dated  May  15,  1914, 
payable  to  the  DeVore  Piano  Company  and  purporting  to 
be  signed  by  V.  H.  Bovey,  and  a  note  for  $250,  dated  Au- 
gust 4,  19 1 4,  payable  to  the  DeVore  Piano  Company  and 
purporting  to  be  signed  by  Andrew  Schelling;  that  these 
two  notes  were  brought  to  the  bank  and  indorsed  by  Mer- 
rin; that  the  proceeds  from  the  first  of  these  notes  were 
credited  to  the  checking  account  of  the  DeVore  Piano  Com- 
pany, but  the  witness  did  not  know  whether  the  proceeds 
from  the  second  note  were  credited  to  the  piano  company 
or  to  Merrin.  Merrin  testified  that  the  four  notes  last 
mentioned  were  all  forged  by  him.     These  notes  were  in- 
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troduced  in  evidence  by  the  People.  Merrin  testified  that 
he  did  not  sell  Charles  A.  Myers  any  musical  instrument. 
The  Myers  note  was  accompanied  by  a  letter,  dated  March 
12,  1914,  signed  by  Merrin  and  addressed  to  Mabel  Alten- 
bern,  which  was,  in  part,  as  follows :  "I  also  inclose  note 
of  Chas.  A.  Myers  for  $300  in  part  for  S.  &  C.  player ;  ex- 
pect to  sell  Kimball  piano  received  in  exchange  to  church. 
Mr.  Myers  owns  160-acre  farm,  paid  for,  and  has  bought 
40  acres  adjoining;  no  one  has  any  better  credit."  Merrin 
further  testified  that  he  sold  John  D.  Newcomer  a  piano 
for  $190,  but  did  not  state  whether  Newcomer  paid  cash 
or  gave  a  note  for  that  amount.  Newcomer  was  not  called 
as  a  witness.  A  letter  from  Merrin  to  Mabel  Altenbern, 
dated  March  21,  19 14,  contained  the  following  with  refer- 
ence to  the  John  D.  Newcomer  note :  "Also  find  enclosed 
note  $350  from  John  D.  Newcomer  in  part  settlement  for 
No.  M  player.  This  is  a  good  sale,  as  he  is  neighbor  and 
great  friend  of  H.  S.  Garman,  to  whom  I  sold  last  fall. 
These  two  sales  will  lead  to  at  least  three  other  sales,  as 
both  Garman  and  Newcomer  are  fine  people.  Newcomer 
owns  his  farm  clear  (160  acres)  and  nice  home  south  of 
German  Valley." 

The  People  also  offered  in  evidence  a  note  for  $315, 
dated  April  15,  19 14,  purporting  to  be  signed  by  J.  E.  Ains- 
worth  and  Nettie  B.  Ainsworth;  a  note  for  $250,  dated 
April  17,  1914,  purporting  to  be  signed  by  C.  A.  Bisker; 
a  note  for  $360,  dated  May  6,  19 14,  purporting  to  be  signed 
by  Elizabeth  E.  Garman;  a  note  for  $275,  dated  May  21, 
1914,  purporting  to  be  signed  by  R.  A.  Bokker;  a  note  for 
$200,  dated  May  27,  19 14,  purporting  to  be  signed  by  C.  F. 
Kilker;  a  note  for  $300,  dated  June  2,  19 14,  purporting  to 
be  signed  by  John  Thomas;  a  note  for  $250,  dated  June 
12,  1914,  purporting  to  be  signed  by  William  Shafer;  a 
note  for  $250,  dated  July  i,  1914,  purporting  to  be  signed 
by  George  W.  Beard;  a  note  for  $250,  dated  July  3,  1914, 
purporting  to  be  signed  by  August  Schnelle;   a  note  for 
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$250,  dated  August  20,  19 14,  purporting  to  be  signed  by 
Henry  Lohaf er ;  and  a  note  for  $250,  dated  September  3, 
1 9 14,  purporting  to  be  signed  by  Cornelius  J.  Cordes  and 
Mary  E.  Cordes.  All  of  these  notes  were  made  payable 
to  the  DeVore  Piano  Company,  and  Merrin  testified  that 
he  had  forged  each  of  them  and  after  indorsing  them  had 
taken  them  to  the  First  National  Bank  of  Freeport,  where 
they  were  discounted  and  the  proceeds  were  credited  to 
the  checking  account  of  the  DeVore  Piano  Company.  He 
seems  to  have  obtained  authority  to  indorse  notes  payable 
to  the  DeVore  Piano  Company  under  the  following  cir- 
cumstances: Some  time  during  February  or  March,  1914, 
plaintiff  in  error  went  to  Iowa,  where  he  remained  until  his 
arrest,  in  September,  19 14.  Apparently  he  left  Merrin  in 
charge  of  the  business  at  Freeport.  He  testified  that  soon 
after  his  departure  for  Iowa  he  received  a  letter  from  Mer- 
rin stating  that  Merrin  had  turned  over  to  the  First  Na- 
tional Bank  of  Freeport  two  notes  but  there  was  no  one  at 
Freeport  authorized  to  indorse  notes  payable  to  the  DeVore 
Piano  Company,  as  Miss  Altenbern  was  no  longer  with  the 
company,  and  that  the  bank  wanted  the  notes  indorsed. 
Plaintiff  in  error  testified  that  in  reply  he  wrote  the  follow- 
ing letter,  which  was  offered  in  evidence  on  behalf  of  plain- 
tiff in  error: 

"Missouri  Valley,  Iowa,  April  24,  '14. 
"L.  IV.  Merrin,  Forreston,  III. 

"Dear  Sir: — Have  delayed  answering  yours  20  inst.  as  have 
not  been  feeling  quite  as  well  the  past  few  days,  however,  better 
again  today. 

"I  am  very  glad  that  you  are  looking  after  the  discount  line 
at  the  First  National  Bank,  and  as  per  the  wishes  of  Mr.  Bid  well 
I  hereby  authorize  you  to  make  the  endorsement  of  the  DeVore 
Piano  Co.  name  as  per  yourself  on  such  good  notes  as  you  may 
wish  to  discount  to  the  First  National  Bank  of  Freeport,  111.  Such 
notes  as  are  discounted  to  this  bank  the  proceeds  to  be  applied  in 
reducing  the  present  line,  as  wish  to  reduce  the  line  as  rapidly  as 
possible.  Also  endorse  for  the  DeVore  Piano  Co.  the  two  notes 
you  mentioned  as  having  discounted  to  the  First  National  Bank 
at  Freeport,  111.    Also  authorize  you  to  sign  the  DeVore  Piano  Co. 
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signature  to  all  checks  necessary  to  take  up  the  maturing  notes  in 
the  discount  line  at  the  First  National  Bank  at  BVeeport,  111. 

"You  will  deliver  this  letter  to  Mr.  Bidwell,  and  tell  him  that 
I  will  return  home  just  as  soon  as  it  is  possible  and  my  health 
will  permit  of  it.  I  am  doing  as  well  as  could  be  expected,  having 
the  very  best  care  and  attention  here.  It  may  be  two  or  three 
weeks  before  I  can  return  home. 

"I  will  write  to  you  more  fully  in  a  few  days  when  I  am  feel- 
ing better  than  at  this  time. 

"Very  truly  yours, 

DeVore  Piano  Co. 

Jay  DeVore,  Mgr" 

The  People  also  offered  in  evidence  extracts  from  the 
discount  records  of  the  First  National  Bank  of  Freeport, 
from  which  it  appears  that  the  bank  had  discounted  a  note 
for  $250,  dated  June  29,  19 12,  payable  to  the  DeVore  Piano 
Company  July  i,  19 13,  purporting  to  be  signed  by  H.  H. 
Newcomer,  and  that  $100  was  paid  on  the  note  June  28, 
1913,  and  the  balance  of  $150  on  July  14,  1913.  These 
payments,  as  well  as  all  others  made  upon  notes  discounted 
at  the  First  National  Bank,  were  made  by  plaintiff  in  error. 
Newcomer  testified  that  on  June  15,  1908,  he  purchased  a 
piano  from  Merrin  for  $190  and  paid  for  it  in  cash,  and 
that  he  had  never  executed  any  note  payable  either  to  Mer- 
rin or  to  the  DeVore  Piano  Company.  Merrin  testified 
that  in  the  summer  of  191 1  or  1912  he  had  a  conversation 
with  plaintiff  in  error  at  the  office  of  the  DeVore  Piano 
Company  about  Newcomer ;  that  the  plaintiff  in  error  had 
called  him  in  off  the  road  by  telephone  and  asked  him  if 
he  had  any  money  or  notes;  that  he  (Merrin)  told  plain- 
tiff in  error  he  had  no  money  or  notes;  that  plaintiff  in 
error  said  something  must  be  done — ^that  he  had  an  obliga- 
tion to  meet  the  following  day;  that  plaintiff  in  error  said 
a  "good  note,"  as  Merrin  says  it  was  called,  would  answer 
the  purpose,  and  that  he  (Merrin)  forged  the  name  of 
Newcomer  to  a  note  for  $250,  which  DeVore  discounted  at 
the  First  National  Bank  of  Freeport  and  which  is  the  note 
referred  to  in  the  discount  records  of  the  bank.    The  dis- 
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count  records  of  the  bank  further  show  that  the  bank  dis- 
counted two  notes,  each  for  $150,  dated  November  6,  1912, 
payable  to  the  DeVore  Piano  Company  and  purporting  to 
be  signed  by  Daniel  H.  Newcomer,  and  that  these  notes 
were  paid  during  the  year  1913.  Daniel  H.  Newcomer  pro- 
duced two  canceled  notes  which  he  testified  he  gave  to 
Merrin  on  November  11,  19 12,  in  payment  for  a  piano 
purchased  from  Merrin.  Both  of  these  notes  were  dated 
November  11,  19 12,  and  were  payable  to  L.  W.  Merrin. 
Each  was  for  the  principal  sum  of  $105.  Newcomer  testi- 
fied that  the  two  notes  which  he  produced  upon  the  trial 
were  the  only  notes  he  had  ever  gpiven  to  Merrin,  and  that 
he  paid  them  at  the  Mt.  Morris  bank  and  they  were  sur- 
rendered to  h:m  by  that  bank.  The  discount  records  of  the 
bank  also  show  that  the  bank  discounted  a  note  for  $225, 
dated  January  4,  19 13,  payable  to  the  DeVore  Piano  Com- 
pany January  4,  1914,  purporting  to  be  signed  by  R.  S. 
Motter  and  Mary  L.  Motter,  and  that  this  note  was  paid 
January  17,  1914.  Motter  testified  that  in  July,  1912,  he 
purchased  a  piano  from  Merrin  and  gave  him  his  note  for 
$135?  dated  August  27,  1912;  that  he  afterwards  paid  the 
note  to  L.  F.  Ayres,  at  Leaf  River,  and  the  note  was  sur- 
rendered to  him.  Motter  produced  the  canceled  note,  which 
was  payable  to  and  indorsed  by  L.  W.  Merrin.  The  piano 
sold  to  him  by  Merrin  was  one  of  DeVore's  pianos.  He 
denied  having  executed  any  note  payable  to  the  DeVore 
Piano  Company  for  $225  or  any  other  amount.  Two  let- 
ters appear  in  the  record  which  refer  to  the  Motter  note. 
The  first  of  these  letters,  dated  December  24,  191 3,  ad- 
dressed to  plaintiff  in  error  and  signed  by  Merrin,  contains 
the  following,  which  has  been  hereinbefore  quoted  in  con- 
nection with  the  Myron  Davis  note:  "You  may  expect 
settlements  from  Myron  Davis  and  R.  Motter  very  soon." 
The  other,  written  by  Merrin  to  plaintiff  in  error  under 
date  of  January  15,  1914,  is,  in  part,  as  follows:  "Cannot 
possibly  get  tuner  to  go  to  Motter's  until  first  of  week,  at 
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which  time  I  will  get  Motter  settlement."  The  discount 
records  of  the  First  National  Bank  of  Freeport  further  dis- 
close that  the  bank  discounted  a  note  for  $275,  dated  De- 
cember 23,  1910,  purporting  to  be  signed  by  Klaas  A.  Bush, 
payable  to  the  DeVore  Piano  Company  December  23,  191 1 ; 
that  DeVore  paid  the  bank  $100  on  this  note  December  9, 
191 1,  and  the  balance  of  $175  on  December  21,  191 1. 
Merrin  testified  that  in  1910  he  sold  a  piano  to  a  man  by 
the  name  of  Klaas  Bass;  that  Bass  gave  him  a  note  for 
$275,  dated  December  23,  1910,  payable  to  the  DeVore 
Piano  Company;  that  he  discounted  the  note  at  the  Ex- 
change Bank  of  Polo  and  made  a  duplicate  of  the  note, 
which  he  sent  to  DeVore  at  Freeport ;  that  he  had  a  con- 
versation with  DeVore  a  short  time  before  the  forged  note 
became  due,  telling  him  to  see  the  bank  in  time  so  a  notice 
would  not  be  sent  to  Bass ;  that  he  afterwards  saw  DeVore 
and  told  him  that  Bass  had  received  a  notice,  and  that 
Henry  Bass,  a  son  of  Klaas  Bass,  had  come  to  Freeport  on 
the  train  that  day  to  see  about  the  notice  that  had  been 
sent  to  his  father;  that  he  (Merrin)  gave  plaintiff  in  er- 
ror the  money  to  take  up  the  note  before  Bass  reached  the 
bank  with  the  notice;  that  Bass  called  at  the  oflfice  of  the 
DeVore  Piano  Company  inquiring  about  the  note,  but  as 
it  looked  like  the  notice  was  addressed  to  Bush,  plaintiff 
in  error  explained  that  it  had  been  received  by  the  wrong 
party. 

According  to  Merrin's  testimony  some  of  the  notes 
which  he  admits  he  forged  were  made  out  in  the  office  of 
the  DeVore  Piano  Company  and  others  in  his  room  at  the 
hotel  in  Freeport,  and  he  testified  that  plaintiff  in  error  was 
present  when  some  of  them  were  forged.  Merrin  made 
out  and  furnished  to  plaintiff  in  error  a  statement  of  the 
financial  condition  of  the  maker  or  purported  maker  of  each 
note  discounted  at  the  First  National  Bank  of  Freeport, 
and  these  statements  were  turned  over  to  the  bank  with 
the  notes  when  offered  for  discount.     In  some  instances 
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the  bank  verified  the  statements  by  making  inquiry  of  some 
bank  in  the  locality  in  which  the  purported  maker  resided, 
and  invariably  found  the  statements  substantially  correct. 
Merrin  testified  that  the  statements  which  accompanied  the 
forged  notes  were  written  by  him  at  Freeport  and  that  he 
frequently  discussed  the  matter  with  DeVore  before  writ- 
ing the  statements ;  that  the  purpose  of  these  conversations 
was  to  make  a  favorable  statement  so  the  bank  would  ac- 
cept the  note,  and  that  he  and  DeVore  frequently  revised 
the  statements  in  order  to  accomplish  that  purpose ;  that  at 
DeVore's  suggestion  he  kept  on  hand  at  Freeport  a  supply 
of  letter-heads  of  various  hotels,  as  DeVore  thought  he 
should  use  letter-heads  of  hotels  in  the  towns  near  which 
the  purported  makers  of  the  notes  resided,  in  writing  the 
financial  statements.  He  further  testified  that  both  he  and 
plaintiff  in  error  kept  a  list  of  the  forged  notes  showing 
when  they  matured,  so  that  they  would  know  just  when  a 
forged  note  would  have  to  be  taken  up  at  the  bank,  and 
that  when  a  forged  note  was  taken  up  it  was  crossed  oflf 
the  list.  Merrin  produced  the  list  kept  by  him  and  it  was 
offered  in  evidence  by  the  People.  He  testified  that  the 
other  list  was  kept  at  the  office  of  the  DeVore  Piano  Com- 
pany. Plaintiff  in  error  testified  that  the  only  list  kept  at 
the  office  of  the  DeVore  Piano  Company  of  which  he  had 
any  knowledge  was  one  kept  by  the  book-keeper  containing 
all  bills  payable,  which  included  all  notes  discounted  at  the 
bank  and  remaining  unpaid  and  showing  at  a  glance  when 
they  would  become  due.  As  plaintiff  in  error  had  not  been 
at  his  office  for  seven  months  before  his  arrest  and  as  the 
sheriff  had  taken  possession  of  the  books  and  papers  of  the 
DeVore  Piano  Company  immediately  after  the  arrest  of 
plaintiff  in  error,  his  attorney  served  notice  upon  the  State's 
attorney  to  produce  the  list  referred  to,  but  it  was  not 
produced. 

With  reference  to  the  statements  of  the  financial  condi- 
tion of  the  makers  of  notes  taken  by  Merrin,  plaintiff  in 
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error  testified  that  his  instructions  to  Merrin  were  to  send 
financial  statements  with  all  notes  taken  by  him,  and  that 
such  statements  were  furnished  with  all  notes  turned  over 
to  the  company  by  Merrin.  He  denied  having  had  any 
conversation  with  Merrin  with  reference  to  writing  any 
financial  statement  in  order  to  make  it  appear  that  the 
maker  was  good. 

The  substance  of  Merrin's  testimony  on  his  direct  ex- 
amination, other  than  that  above  set  out,  is  that  plaintiff 
in  error  knew  that  the  notes  which  were  sent  to  him  by 
Merrin  and  which  were  discoimted  at  the  First  National 
Bank  of  Freeport  were  forged,  and  that  the  matter  was  a 
subject  of  frequent  conversation  between  Merrin  and  plain- 
tiff in  error. 

On  cross-examination  Merrin  was  asked  about  various 
notes  taken  by  him  upon  sales  made  by  him  of  pianos  for 
the  DeVore  Piano  Company.  He  admitted  that  he  sold  Er- 
nest Smith,  of  Seward,  a  piano  belonging  to  the  DeVore 
Piano  Company,  taking  a  note  in  his  own  name,  which  note 
he  sent  to  the  George  P.  Bent  Company,  of  Chicago,  as  col- 
lateral for  his  personal  indebtedness,  and  he  admitted  that 
he  issued  a  forged  note  for  the  price  of  the  piano  and  sent 
it  to  the  DeVore  Piano  Company.  He  was  asked  about 
various  notes,  which  were  particularly  described  to  him,  and 
admitted  that  he  had  sold  or  discoimted  at  Polo  more  than 
thirty  notes  payable  to  the  DeVore  Piano  Company,  the  ag- 
gregate of  these  notes  amounting  to  several  thousand  dol- 
lars. He  testified  that  he  indorsed  the  name  of  the  DeVore 
Piano  Company  on  each  of  these  notes,  and  that  all  of  such 
indorsements  were  made  before  he  had  received  written  au- 
thority from  plaintiff  in  error  to  indorse  notes  made  payable 
to  the  DeVore  Piano  Company.  His  testimony  with  ref- 
erence to  his  authority  to  indorse  notes  made  payable  to 
the  DeVore  Piano  Company  before  receiving  the  authority 
from  plaintiif  in  error  by  the  letter  dated  April  24,  19 14, 
was,  first,  that  he  had  no  such  authority,  and  then  that  he 
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considered  that  he  had  the  authority  to  do  so.  According 
to  his  testimony  some  of  the  notes  which  he  discounted  at 
Polo  were  genuine  notes,  having  been  given  in  payment  for 
pianos  sold  by  him  for  the  DeVore  Piano  Company,  and 
some  were  forged  by  him.  He  also  admitted  that  in  some 
instances  he  sent  to  the  DeVore  Piano  Company  forged 
copies  or  duplicates  of  the  genuine  notes  taken  by  him  upon 
sales  of  pianos  for  the  DeVore  Piano  Company,  and  that 
he  indorsed  and  discounted  the  genuine  notes  at  Polo. 

Plaintiff  in  error  denied  having  had  any  of  the  conver- 
sations with  Merrin  regarding  forged  notes  which  Merrin 
detailed.  He  testified  that  he  had  never  authorized  Merrin 
to  indorse  any  notes  for  the  DeVore  Piano  Company  until 
the  letter  of  April  24,  19 14,  was  sent  at  Merrin's  request 
authorizing  him  to  indorse  notes  to  be  discounted  at  the 
First  National  Bank  of  Freeport,  the  proceeds  to  be  placed 
to  the  credit  of  the  DeVore  Piano  Company.  He  testified 
that  he  never  forged  a  note  and  never  requested  Merrin  to 
forge  a  note ;  that  he  never  saw  Merrin  forge  a  note  and 
did  not  know  that  Merrin  wrote  the  names  of  the  purported 
makers  on  the  notes  about  which  he  had  testified ;  that  he 
had  no  understanding  with  Merrin  that  he  was  to  forge 
notes  and  never  talked  to  him  about  forged  notes ;  that  he 
had  never  indorsed  and  discounted  at  the  First  National 
Bank  of  Freeport  a  forged  note  knowing  it  to  be  forged ; 
that  Merrin  was  employed  by  him  to  sell  pianos ;  that  Mer- 
rin also  sold  pianos  on  his  own  account  purchased  by  Mer- 
rin from  the  George  P.  Bent  Company  and  the  Story  & 
Clark  Company;  that  he  (DeVore)  had  no  connection  with 
Merrin's  business  with  those  companies;  that  Merrin  was 
indebted  to  the  DeVore  Piano  Company,  the  indebtedness 
amounting  to  several  thousand  dollars ;  that  at  times  Mer- 
rin had  sent  him  notes  which  he  reported  he  had  taken 
upon  sales  of  his  own  pianos  and  had  been  given  credit  for 
those  notes  on  his  account  with  the  DeVore  Piano  Company. 
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The  letters  written  by  plaintiff  in  error  to  Merrin  were 
not  signed,  and  frequently  abbreviations  were  used  which 
render  the  letters  unintelligible  to  one  not  familiar  with  the 
subject  matter  of  the  letters.  Many  statements  are  con- 
tained in  the  letters  which  could  only  be  understood  by  one 
familiar  with  the  subject  matter  in  connection  with  which 
they  were  made  and  which  is  not  disclosed  by  the  letters. 
Neither  Merrin  nor  plaintiff  in  error  was  asked  to  explain 
the  meaning  of  any  of  these  abbreviations  or  to  state  the 
subject  matter  to  which  the  statements  in  the  letters  re- 
ferred. Plaintiff  in  error's  explanation  of  his  failure  to 
sign  any  of  the  letters  written  by  him  to  Merrin  is  that 
Merrin  frequently  became  intoxicated  on  Sundays,  and  had, 
while  in  this  condition,  lost  letters  and  other  papers,  and 
that  he  did  not  sign  the  letters  because  he  was  afraid  Mer- 
rin might  lose  the  letters  and  they  might  thereby  get  into 
the  hands  of  some  of  his  competitors.  The  unsigned  letters 
written  by  plaintiff  in  error  to  Merrin  which  the  People 
offered  in  evidence  are  as  follows : 

"ll'12-'lj. 

"Whit — No  mail  from  you,  and  you  certainly  must  know  the 
importance  of  getting  very  full  information  here  without  delay,  I 
am  certainly  amazed  that  you  have  delayed  as  you  have.  I  can 
not  do  anything  till  get  word  from  you  what  Powell  and  Gibson 
are  going  to  do  about  meeting  their  notes.  Presume  they  are  go- 
ing to  pay  them  or  would  have  had  some  word  that  they  wanted 
a  short  extension.  The  office  girl  told  you  that  I  had  three  notes 
amounting  to  over  $300  that  had  to  pay  the  22d  and  23d  and  that 
you  would  have  to  hustle  to  help  take  care  of  this  matter,  have 
not  had  a  word  from  you  with  remittance  or  any  settlements — the 
promised  money  you  said  you  would  send  have  not  received — I 
simply  must  have  it  and  other  money  to  protect  maturing  notes. 
One  with  the  U...  fols  the  22d  $200  and  it  must  be  paid  or  it 
will  raise  ned  and  absolutely  destroy  that  line — on  the  strength  of 
your  promise  I  sent  cash  to  Chicago  that  should  have  kept  for  the 
U.  folks  the  22d  inst.  now  write  me  at  once  and  send  the  amount 
you  said  you  would  last  week — and  how  much  more  can  you  get 
to  me  by  the  iSth  or  19th  the  latest — ^must  know  as  must  get  ready 
for  this  emergency,  must  be  done  and  you  know  what  it  means  in 
the  future  dare  not  let  this  matter  go  unpaid  or  it  will  spoil  that 
whole  line  of  credit  and  that  will  never  do — its  a  dandy  line  and 
2?1  -  4 
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must  be  protected — write  me  quick  just  what  I  can  depend  on — 
Am  waiting  to  get  settlements  so  as  to  know  what  to  do  with  notes 
maturing  the  P.  note  and  the  Gibson  note  and  savage  is  also  ma- 
turing— ^Just  received  your  telegram  in  which  you  say  *  Everything 
all  right,  but  should  come  without  delay  advise  Forreston.*  But 
that  does  not  tell  me  what  I  wish  to  know,  but  perhaps  you  are 
writing  today  and  giving  matters  the  attention  you  should,  if  not 
get  in  touch  with  me  at  once  as  it  is  too  important  to  delay  one 
minute — cannot  afford  to  delay  and  injure  credit  at  the  bank  on 
account  of  allowing  paper  to  go  past  due  on  the  Pow  and  Gib 
matters  and  eastern  notes  must  be  paid  as  you  know  when  they 
are  due  and  cannot  do  anything  else  but  pay  them  the  day  they 
fall  due — 

"Have  a  dandy  line  of  fine  prospects  but  to  save  my  life,  I  can 
not  hurry  them  to  close  up,  they  are  alright  but  so  slow,  and  that 
is  what  is  worrying  me  as  it  looks  as  if  cannot  get  them  closed 
in  time  to  protect  the  matters  on  those  eastern  notes,  it  makes  me 
so  nervous  with  worry,  as  it  just  seems  that  cannot  get  the  cash 
and  cannot  get  money  on  collections,  they  are  rotten  and  its  h — 1, 
but  after  these  eastern  matters  are  out  of  the  way  everything  will 
be  fine,  plenty  of  time  then  to  take  care  of  things  and  by  that  time 
I  will  have  things  coming  I  am  sure,  but  find  it  takes  time  to  get 
them  going  in  a  new  place  and  field — I  wrote  you  about  the  player 
and  when  it  would  be  shipped,  but  what  I  want  now  is  cash  and 
it  must  come  as  you  know  if  not  I  will  have  to  suffer,  my  credit 
and  that  would  be  terrible  on  the  dandy  line — Haste  to  get  this 
mail. 

"Shall  wait  here  for  word  before  I  can  say  or  do  anything." 

''Whit — Don't  send  any  more  telegrams,  see  and  do  not  send 
any  mail  from  Fre ...  as  do  not  want  any  one  to  know  where  I 
am  working  till  I  am  all  thru  with  the  territory.  I  have  reasons 
why  you  should  send  all  mail  from  other  points  then  Fre ...  Its 
important  that  you  do  as  I  tell  you  in  this  matter.  Intended  to 
tell  you  about  this  before,  but  I  forgot  to  call  your  attention  to 
it — You  know  how  other  salesmen  follow  in,  see  and  wish  to 
work  quietly  and  without  any  one  knowing  where  I  am  working 
new  territory." 

"  Thanksgiving. 

"Whit — Please  do  not  forget  the  *five  or  six  days'  as  its  im- 
portant to  take  care  of  that  favored  matter  as  you  know.  Have 
another  Leh  matter  the  fifth  inst.    Let  me  hear  from  you." 

"12-19. 

"Yours  today  received  this  ten  P.M. — I  made  arrangements  for 
you  to  meet  the  party  Sunday  as  you  agreed,  and  you  will  come 


fkk  'li]  The  People  v.  DeVore.  51 

without  fail,  get  here  by  some  time  about  noon — since  letter  came 
I  talked  with  the  party  and  he  said  by  noon  would  be  alright  and 
soon  enough. 

"Be  sure  to  keep  the  appointment  and  go  over  matters  I  mean 
in  a  quiet  way,  and  select  out  or  systematize  the  names  of  the 
people  so  that  all  are  in  order,  I  mean  those  north  one  coc  right 
after  the  other  so  as  to  lose  no  time  in  going  to  their  homes,  and 
the  same  way  in  all  directions.  I  did  not  as  yet  show  the  state- 
ment and  do  not  intend  till  I  get  back  Monday  morning,  see  thought 
would  not  till  then  as  then  would  not  be  writing  in  things  that 
should  not  till  I  go  and  see  those  people  with  him.  I  told  him  I 
would  go  as  you  had  to  look  after  deals  for  Xmas,  see. 

"Just  get  the  names  in  order  as  I  have  suggested,  see.  It  will 
save  time  and  in  a  general  way  you  can  have  a  nice  visit  with  the 
party. 

"Everything  working  nicely  only  you  should  come  and  do  as  I 
have  told  you  and  as  I  have  arranged  as  we  talked  about  seeing 
party  Sunday  see.  Be  sure  to  come  and  then  Monday  you  can  get 
back  to  work  and  not  lose  any  time.  I  will  see  you  here  late  Sun- 
day night  or  Monday  morning,  may  not  come  out  until  early  train 
Monday  morning  the  train  that  leaves  there  at  2 130  A.  M.  or  the 
one  that  gets  here  at  2 :20  A.  M.  leaves  there  about  eleven  at  night, 
Sunday  night.  4 

"Party  at  58  where  he  stops. 

"I  am  handling  the  prospect  alright  and  will  get  the  deal  thru 
in  good  form,  only  you  must  attend  to  it  Sunday  and  do  as  I 
have  suggested  see  and  do  not  fail  for  any  reason. 

"Tried  to  get  you  by  phone  tonight  after  received  your  letter 
but  I  could  not.    I  leave  on  the  2:20  A.  M.  train  in  the  morning. 

"Haste.  Come  prepared  to  have  a  real  pleasant  talk  and  every- 
thing will  be  all  right.  Thought  would  not  show  the  book  till  I 
got  back  and  then  nothing  would  be  written  or  said  till  I  was 
here  to  go  with  the  party  to  look  after  those  important  prospects 
and  sales,  see.  I  had  a  dandy  talk  with  party  toni^^ht  and  intimated 
what  I  begin  to  think  and  its  going  to  be  fine  and  I  can  swing  the 
big  deal  satisfactorily,  see.     Haste." 

Plaintiff  in  error  was  arrested  by  the  sheriff  of  Stephen- 
son county  at  Missouri  Valley,  Iowa,  on  September  27, 
1914.  A  nephew  of  plaintiff  in  error  resided  at  Missouri 
Valley.  The  sheriff  testified  that  he  met  plaintiff  in  error 
on  the  street  about  eleven  o'clock  at  night ;  that  when  plain- 
tiff in  error  recognized  him  he  asked  the  sheriff  what  he 
was  doing  there,  to  which  the  sheriff  replied,  "I  came  here 
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to  get  you;"  that  plaintiff  in  error  inquired,  '*What  is  the 
trouble?"  and  the  sheriff  replied,  "With  regard  to  the  phony 
notes  at  the  First  National  Bank;"   that  plaintiff  in  error 

• 

said,  "There  must  be  some  mistake ;  I  don't  know  anything 
about  what  you  are  talking  about,"  and  that  the  sheriff  re- 
plied, "Jay,  you  might  just  as  well  come  across ;  I  arrested 
Merrin  last  night  before  I  came  from  Freeport ;  you  might 
as  well  take  your  medicine;"  that  plaintiff  in  error  then 
asked  him  what  he  was  going  to  do,  and  he  replied  that 
that  rested  with  plaintiff  in  error, — whether  he  would  go 
back  without  requisition  papers, — and  that  plaintiff  in  error 
said  he  would  go  back;  that  at  the  request  of  plaintiff  in 
error  they  then  went  to  his  nephew's  office,  where  they 
remained  until  about  2 :30  o'clock  the  following  morning ; 
that  upon  arriving  at  the  office  plaintiff  in  error  telephoned 
his  nephew,  requesting  him  to  come  to  the  office ;  that  upon 
the  arrival  of  the  nephew  at  the  office  plaintiff  in  error  said 
to  his  nephew,  "This  is  the  man  that  I  have  been  expect- 
ing from  Freeport;  you  just  go  ahead  and  tell  the  sheriff 
what  I  had  intended  to  do,"  and  that  the  nephew  said  that 
plaintiff  in  error  had  made  all  arrangements  to  go  back 
to  Freeport  the  following  day  and  that  he  was  going  to 
tell  Bidwell  all  about  the  matter;  that  during  his  conver- 
sation with  plaintiff  in  error  the  witness  said,  "Jay,  you 
must  have  known  there  was  something  crooked  in  the  dis- 
count line,"  and  plaintiff  in  error  replied,  "I  didn't ;  I  never 
suspected  a  thing;"  that  the  witness  then  said,  "After  the 
Smith  &  Barnes  deal  came  up  weren't  you  suspicious  after 
that  time?"  and  that  plaintiff  in  error  replied,  "Who  told 
you  about  that  deal?"  and  said  he  did  become  suspicious 
and  told  Bidwell  not  to  increase  the  discount  line;  that  he 
then  asked  plaintiff  in  error  if  he  did  not  make  an  investi- 
gation at  that  time,  to  which  plaintiff  in  error  replied  that 
there  was  an  investigation  made  at  that  time  and  that  he 
did  become  a  little  suspicious;  that  plaintiff  in  error  then 
asked  him  if  there  was  not  some  way  in  which  the  matter 


Dm.  15.]  The  Peopl.e  v.  DeVore.  53 

could  be  fixed  up,  and  said,  "With  Mr.  Merrin's  ability  and 
my  own  it  wouldn't  take  but  a  short  time  to  straighten 
things  up;  in  fact  that  line  has  been  reduced  something  like 
$1800  or  $2000  already."  Plaintiff  in  error  denied  that  his 
nephew  in  his  presence  stated  to  the  sheriff,  in  words  or  in 
substance,  that  plaintiff  in  error  was  going  home  the  next 
day  and  was  going  to  tell  Bidwell ;  that  his  nephew  never 
lived  in  Freeport  and  that  he  did  not  think  his  nephew  knew 
Bidwell.  He  further  denied  telling  the  sheriff  that  the  dis- 
count line  had  been  reduced,  and  says  he  did  not  know  that 
to  be  a  fact  himself  at  that  time. 

Bidwell,  the  president  of  the  First  National  Bank  of 
Freeport,  called  as  a  witness  on  behalf  of  the  People,  tes- 
tified that  after  plaintiff  in  error  was  brought  back  to  Free- 
port  by  the  sheriff  plaintiff  in  error  was  taken  to  the  office 
of  the  witness;  that  there  were  present  in  the  office  the 
sheriff,  John  Bruce,  one  of  the  directors  of  the  bank,  the 
State's  attorney  and  his  assistant,  and  an  attorney  repre- 
senting the  bank ;  that  plaintiff  in  error  said,  "Gentlemen, 
I  am  just  as  innocent  of  any  wrongdoing  in  this  connection 
as  any  of  you  here;  all  this  matter  can  be  explained,  and 
I  will  make  a  statement  at  the  proper  time  explaining  the 
transaction ;  you  will  be  astounded  when  you  know  all  the 
facts  in  connection  with  this  matter;"  that  plaintiff  in  er- 
ror was  then  asked  what  was  done  with  the  proceeds  of  the 
paper  which  was  discounted ;  that  he  was  Usked  who  got 
the  proceeds  of  that  money  in  the  bank,  and  he  said  that 
in  the  final  settlement  Merrin  would  have  credit  for  that; 
that  he  was  asked  further  questions  but  declined  to  answer 
unless  he  had  an  attorney  present,  and  that  plaintiff  in  er- 
ror was  not  represented  by  an  attorney  at  that  interview. 

John  Bruce,  called  as  a  witness  by  the  People,  testified 
that  he  was  at  the  State's  attorney's  office  the  night  plain- 
tiff in  error  was  brought  back  to  Freeport  by  the  sheriff' ; 
that  plaintiff  in  error  was  asked  about  the  DeVore  Piano 
Company's  notes  which  had  been  discounted  at  the  First 
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National  Bank ;  that  he  said  he  did  not  want  to  make  any 
statement  because  he  was  not  represented  by  an  attorney; 
that  plaintiff  in  error  went  to  the  telephone  and  attempted 
to  get  into  communication  with  a  certain  attorney  but  was 
unable  to  locate  him ;  that  he  said  he  had  discounted  notes 
at  the  bank  and  had  received  the  proceeds  and  had  used 
the  proceeds  in  taking  up  other  notes  that  were  maturing; 
that  he  asked  whether  there  was  not  some  way  in  which 
the  matter  could  be  settled  without  loss  to  the  bank,  stat- 
ing that  he  thought  if  he  could  see  and  talk  with  Merrin 
he  could  arrange  to  settle  it  in  a  reasonable  length  of  time ; 
that  he  further  said  there  were  a  good  many  things  to  be 
explained ;  that  he  was  innocent  and  thought  the  paper  was 
good  paper ;  that  subsequently  the  witness  and  Bidwell  had 
another  conversation  with  plaintiff  in  error  to  determine 
whether  some  plan  could  be  devised  by  which  the  bank 
would  be  protected  from  loss. 

The  sheriff  who  arrested  plaintiff  in  error  testified  that 
when  he  brought  plaintiff  in  error  back  to  Freeport  he  took 
him  from  the  train  directly  to  the  office  of  the  State's  at- 
torney ;  that  when  they  entered  the  office  plaintiff  in  error 
said  that  he  did  not  like  to  talk  without  consulting  an  attor- 
ney, and  that  he  attempted  to  communicate  with  an  attor- 
ney over  the  telephone  but  could  not  locate  him ;  that  the 
State's  attorney  and  Bidwell  talked  to  the  plaintiff  in  error; 
that  he  said  that  he  was  innocent  and  that  all  would  be 
explained  in  time;  that  he  was  asked  if  Merrin  ever  re- 
ceived any  profit  from  the  notes  whidi  were  discounted, 
and  that  he  said  he  would  eventually;  that  he  said  Mer- 
rin owed  him  a  large  sum  of  money ;  that  they  asked  him 
whether  he  gave  Merrin  credit  when  he  discounted  the  notes 
received  from  him,  and  that  he  said  he  did  not  but  that 
eventually  Merrin  would  get  credit;  that. there  was  consid- 
erable talk,  and  plaintiff  in  error  asked  whether  there  was 
not  some  way  to  adjust  the  matter  without  loss  to  the  bank. 
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Plaintiff  in  error  did  not  deny  having  made  the  state- 
ments in  the  office  of  the  State's  attorney  as  detailed  by  the 
witnesses  for  the  People,  but  testified  that  he  did  not  know 
the  notes  were  forgeries  until  he  was  so  informed  by  the 
sheriff  and  the  officers  of  the  bank,  and  that  he  asked 
whether  the  matter  could  not  be  fixed  up  because  he  felt 
he  was  bound  to  protect  the  bank  from  loss  if  he  was  able 
to  do  so. 

During  his  cross-examination  Merrin  was  asked  whether 
he  was  acquainted  with  Charles  F.  Thompson,  of  the  Smith 
&  Barnes  firm.  He  answered  that  he  was.  In  response  to 
questions  he  stated  that  he  met  him  and  talked  with  him  at 
a  hotel  in  Freeport  in  December,  191 3;  that  he  was  called 
in  to  see  Thompson  and  that  the  conversation  was  about 
pianos  and  notes.  He  was  then  asked  if  he  did  not  in  that 
conversation  break  down  and  cry  and  say  to  Thompson,  "If 
I  was  only  guilty  of  embezzlement,"  and  denied  that  any- 
thing of  the  kind  occurred.  He  denied  that  in  that  conver- 
sation he  stated  to  Thompson  that  if  he  was  only  guilty  of 
embezzlement  he  would  not  feel  so  bad,  but  that  he  had 
done  some  funny  work  with  the  DeVore  Piano  Company 
notes,  and  if  Jay  DeVore  ever  found  it  out  he  would  make 
it  pretty  hot  for  him. 

Charles  F.  Thompson,  called  as  a  witness  by  plaintiff 
in  error,  testified  that  he  had  been  connected  with  the  firm 
of  Smith,  Barnes  &  Strober  as  traveling  salesman  and  ex- 
pert auditor  for  two  years;  that  during  December,  191 3, 
he  had  a  conversation  with  Merrin  at  a  hotel  in  Freeport 
with  reference  to  pianos  and  notes ;  that  in  that  conversa- 
tion Merrin  stated  to  him,  "If  I  was  only  guilty  of  embez- 
zlement I  wouldn't  feel  so  bad,  but  I  have  done  some  funny 
work  with  the  DeVore  Piano  Company's  notes,  and  if  Jay 
DeVore  ever  finds  it  out  he  will  make  it  pretty  hot  for 
me."  He  further  testified  that  at  the  time  of  this  conver- 
sation the  DeVore  Piano  Company  owed  the  firm  of  Smith, 
Barnes  &  Strober  about  $8600  for  pianos  purchased,  and 


56  The  People  v.  DeVore.  [271  HI. 

there  was  still  due  that  firm  between  $6000  and  $7000, 
secured  by  collateral  notes. 

On  rebuttal  Merrin  was  permitted  to  testify,  over  th6 
objection  of  plaintiff  in  error,  that  in  December,  191 3,  he 
had  a  conversation  with  plaintiff  in  error  at  Dubuque  con- 
cerning a  "Smith  &  Barnes  deal ;"  that  the  conversation  did 
not  relate  to  any  forged  notes  brought  in  by  Merrin  and 
discounted  at  the  First  National  Bank,  but  related  to  other 
forged  notes  connected  with  Smith  &  Barnes  pianos  brought 
in  to  the  DeVore  Piano  Company  by  Merrin ;  that  in  that 
conversation  he  talked  to  DeVore  about  Thompson,  the 
representative  of  the  Smith  &  Barnes  Company,  who  was 
then  in  Freeport ;  that  plaintiff  in  error  wanted  him  to  as- 
sume the  entire  blame  in  the  Smith  &  Barnes  transactions, 
saying  if  both  were  implicated  it  would  expose  everything; 
that  he  (Merrin)  replied  that  it  was  pretty  hard  to  take 
all  the  blame — that  he  had  enough  without  taking  on  more. 
On  cross-examination  Merrin  testified  that  his  meeting  at 
Dubuque  with  plaintiff  in  error  was  arranged  by  telegrams ; 
that  he  was  informed  by  Miss  Altenbern  that  a  representa- 
tive of  Smith  &  Barnes  was  in  Freeport,  and  he  sent  a 
telegram  to  plaintiff  in  error  requesting  him  to  meet  him 
(Merrin)  at  Freeport  or  some  other  town;  that  plaintiff  in 
error  replied,  by  telegram,  that  he  would  meet  him  at  Du- 
buque, and  that  after  meeting  plaintiff  in  error  at  Dubuque 
he  returned  to  Freeport  and  met  Thompson,  the  representa- 
tive of  Smith  &  Barnes. 

Plaintiff  in  error  admitted  meeting  Merrin  at  Dubuque. 
He  testified  that  Merrin  at  that  meeting  told  him  that 
Thompson,  the  representative  of  Smith  &  Barnes,  was  in 
Freeport  to  check  up  the  accounts;  that  Merrin  said  that 
he  (Merrin)  had  collected  and  appropriated  considerable 
money  on  Smith  &  Barnes  sales  which  had  not  been  re- 
ported, and  he  wanted  to  talk  the  matter  over  with  plaintiff 
in  error  and  wanted  plaintiff  in  error  to  protect  him  as 
much  as  he  could  in  case  there  was  trouble.     Plaintiff  in 
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error  further  testified  that  nothing  was  said  in  that  conver- 
sation about  forged  notes. 

The  foregoing  is,  in  substance,  all  the  evidence  of  any 
consequence  bearing  upon  the  guilt  or  innocence  of  plain- 
tiff in  error  and  is  set  out  thus  fully  because  the  sufficiency 
of  the  evidence  to  sustain  a  judgment  of  conviction  is 
questioned. 

Aside  from  the  direct  testimony  of  Merrin  that  plain- 
tiff in  error  was  a  party  to  the  forgeries  committed  by  him 
and  aided  and  abetted  in  the  commission  of  these  offenses, 
there  is  evidence  on  the"  part  of  the  People  which  is  unex- 
plained by  plaintiff  in  error,  tending  to  prove  his  guilt. 
When  all  the  evidence  is  carefully  weighed  and  analyzed, 
however,  there  is  a  grave  doubt  of  its  sufficiency  to  sustain 
a  conviction.  No  motive  is  shown  why  plaintiff  in  error 
should  have  indulged  in  the  practices  testified  to  by  Mer- 
rin, and  it  does  not  appear  that  he  profited  in  any  way  from 
the  commission  of  these  forgeries.  On  the  contrary,  it  ap- 
pears that  he  has  lost  several  thousand  dollars  as  a  result 
of  Merrin's  transactions.  It  is  difficult  to  conceive  how 
plaintiff  in  error  profited  in  any  way  by  permitting  Merrin 
to  negotiate  genuine  notes  which  he  took  from  parties  to 
whom  he  sold  pianos  and  to  send  him  notes  which  admit- 
tedly were  forgeries.  It  does  not  appear  that  plaintiff  in 
error  received  any  of  the  proceeds  from  the  negotiation  of 
the  genuine  notes.  While  it  is  shown  that  Merrin  made  re- 
mittances, from  time  to  time,  purporting  to  be  collections 
from  parties  whose  names  were  forged  to  notes  held  by 
the  bank,  it  is  only  by  inference  and  speculation  that  it  can 
be  said  that  these  remittances  were  a  part  of  the  proceeds 
received  by  Merrin  from  the  negotiation  of  genuine  notes. 
The  total  amount  received  by  Merrin  from  the  sale  of  genu- 
ine notes  taken  in  payment  for  pianos  of  plaintiff  in  error 
does  not  appear,  but  it  amounted  to  several  thousand  dol- 
lars. Merrin  does  not  explain  what  became  of  this  money. 
Had  it  been  a  part  of  the  scheme  by  which  he  and  plaintiff 
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in  error  were  negotiating  forged  paper  for  him  to  negotiate 
the  genuine  notes  it  would  have  been  easily  thus  explained, 
but  he  does  not  so  testify.  No  inferences  can  be  indulged 
against  plaintiff  in  error  in  this  particular,  and  it  will  not 
be  presumed  that  he  received  the  money  thus  secured  by 
Merrin. 

In  detailing  what  transpired  with  reference  to  the  genu- 
ine note  executed  by  H.  S.  Garman  and  his  wife  Merrin 
testified  that  he  sold  it  to  the  Forreston  State  Bank.  He 
was  asked  what  disposition  he  made  of  the  proceeds,  and 
stated  that  he  paid  it  out  miscellaneously,  and  that  part  of 
it  was  probably  sent  to  DeVore.  This  was  objected  to, 
the  objection  amounting  to  a  motion  to  strike.  The  court, 
without  passing  specifically  upon  the  motion,  ordered  the 
word  "probably"  stricken  from  the  answer.  The  answer  as 
made  by  Merrin  was  simply  a  speculation  or  a  guess  as  to 
what  disposition  he  had  made  of  the  proceeds  from  the  sale 
of  this  note  and  should  have  been  stricken  upon  the  mo- 
tion of  plaintiff  in  error.  By  simply  striking  the  word 
"probably"  from  the  answer  the  court  eliminated  every 
speculative  feature  from  the  answer  and  rendered  it  a  posi- 
tive statement  that  Merrin  had  sent  part  of  it  to  plaintiff 
in  error.  This  was  prejudicial  error,  as  it  was  a  material 
question  in  the  case,  as  indicating  the  guilt  or  innocence 
of  plaintiff  in  error,  whether  he  profited  from  the  sale  of 
the  genuine  notes  taken  by  Merrin. 

The  question  of  the  guilt  of  plaintiff  in  error  on  the 
evidence  was  exceedingly  close,  and  it  was  of  the  utmost 
importance  that  no  error  in  regard  to  any  material  feature 
of  the  case  should  intervene.  The  People  were  permitted, 
over  the  objection  of  plaintiff  in  error,  to  offer  proof  rela- 
tive to  what  is  referred  to  as  a  "Smith  &  Barnes  deal." 
This  evidence  was  no  doubt  admitted  upon  the  theory  that 
it  tended  to  show  guilty  knowledge  on  the  part  of  plain- 
tiff in  error.  What  the  Smith  &  Barnes  deal  was,  what 
forgeries,  if  any,  were  committed  in  connection  with  it,  and 
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by  whom,  does  not  appear.  It  does  definitely  appear  that 
such  forgeries  as  were  alleged  to  have  been  committed  were 
not  in  connection  with  any  paper  which  had  been  discounted 
by  the  t'irst  National  Bank  of  Freeport.  The  State  failed 
utterly  to  show  wherein  this  evidence  had  any  bearing  upon 
the  guilt  or  innocence  of  plaintiff  in  error  or  any  connection 
whatever  with  the  case,  and  it  should  not  have  been  admit- 
ted. The  testimony  of  Merrin  in  this  connection  that  plain- 
tiff in  error  asked  him  to  assume  the  entire  blame  in  the 
matter  and  stated  that  if  both  were  implicated  it  would  ex- 
pose everything,  and  that  he  replied  that  it  was  pretty  hard 
to  take  all  the  blame, — that  he  had  enough  without  taking 
on  more, — plainly  infers  that  plaintiff  in  error  was  guilty 
of  forgery  or  some  unnamed  misconduct  in  the  Smith  & 
Barnes  matter. 

The  testimony  in  regard  to  the  forged  notes  which  were 
discounted  at  the  bank  by  Merrin  and  those  which  were 
discounted  by  Miss  Altenbern  during  the  absence  of  plain- 
tiff in  error  from  Freeport,  and  without  any  knowledge  by 
him  that  such  notes  existed  or  had  been  discounted  and 
negotiated,  and  also  the  testimony  of  the  officers  of  the 
bank  in  reference  to  the  records  of  the  bank  showing  the 
discounting  of  other  notes  than  those  introduced  in  evidence 
and  which  were  alleged  to  be  forgeries,  was  admitted  with- 
out objection,  and  its  competency  cannot  now  be  challenged 
or  discussed. 

The  notes  introduced  in  evidence  which  are  admittedly 
forgeries,  together  with  other  exhibits,  have  been  certified 
and  presented  with  the  record  for  our  inspection.  The  for-  . 
geries  were  skillfully  executed  and  were  well  calculated  to 
deceive  anyone  who  was  not  familiar  with  the  genuine  sig- 
natures of  the  purported  makers  of  the  notes.  The  bank 
officials  never  had  occasion  to  question  the  genuineness  of 
any  of  this  paper  from  its  appearance.  There  is  nothing 
in  the  appearance  of  these  notes,  either  when  examined 
singly  or  when  compared  with  each  other,  to  arouse  a  sus- 
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picion  in  the  mind  of  anyone  that  any  two  of  them  were 
written  by  the  same  person. 

Complaint  is  made  of  the  giving  of  three  instructions 
on  behalf  of  the  People.  The  first  instruction  complained 
of  stated  that  plaintiff  in  error  was  a  competent  witness, 
and  in  determining  the  credibility  that  should  be  accorded 
his  testimony  the  jury  had  the  right  to  take  into  consider- 
ation the  fact  that  he  had  been  corroborated  or  contradicted 
by  credible  evidence  or  "by  facts  or  circumstances  in  evi- 
dence." The  instruction  then  stated  that  if  the  jury  be- 
lieved that  any  witness  had  willfully  and  corruptly  testified 
falsely  to  any  material  fact  they  had  the  right  to  disregard 
the  testimony  of  such  witness,  except  in  so  far  as  it  was 
corroborated  by  other  credible  evidence  or  "facts  and  cir- 
cumstances in  evidence."  It  is  contended  that  by  this  in- 
struction a  higher  degree  of  evidence  is  required  to  corrobo- 
rate a  witness  than  to  discredit  him.  While  the  instruction 
is  technically  incorrect  in  this  regard,  it  is  inconceivable 
that  the  jury  could  have  been  misled  by  it. 

The  second  instruction  complained  of  dealt  also  with 
the  credibility  of  witnesses,  and  stated  that  even  though  the 
jury  might  believe  that  any  witness  had  accidentally  or  in- 
tentionally been  mistaken  in  his  testimony  as  to  any  material 
fact,  if  such  witness  did  not  deliberately  and  willfully  tes- 
tify falsely  as  to  such  matter,  then  the  jury  had  no  legal 
right,  on  that  ground  alone,  to  entirely  disregard  the  testi- 
mony of  such  witness.  It  is  insisted  that  by  this  instruction 
the  jury  were  told  thisit  even  though  they  believed  a  witness 
had  been  mistaken  in  his  testimony  as  to  a  material  fact 
they  might  still  believe  such  testimony,  as  that  part  of  the 
instruction  which  told  them  they  had  no  right  on  that 
ground  to  entirely  disregard  the  testimony  of  any  such  wit- 
ness refers  to  the  testimony  given  accidentally  or  uninten- 
tionally. While  the  instruction  might  have  been  so  drawn 
as  to  more  clearly  express  its  meaning,  we  do  not  think 
it  possible  that  any  jury  could  so  misunderstand  or  misin- 
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terpret  the  meaning  intended  to  be  conveyed  by  this  in- 
struction. 

The  last  instruction  complained  of  stated  that  there  had 
been  admitted  in  evidence  certain  promissory  notes  other 
than  the  one  charged  in  the  indictment,  and  the  jury  were 
instructed  that  this  evidence  could  not  be  used  to  show 
that  plaintiff  in  error  had  committed  other  offenses,  or  was 
guilty  of  forgery  or  of  uttering  or  publishing  other  forged 
instruments,  in  order  to  lead  to  the  inference  that  he  would 
be  more  likely  to  commit  the  offense  charged  in  the  indict- 
ment, but  that  such  evidence  was  admitted  solely  on  the 
ground  that  it  might  tend  to  show  that  plaintiff  in  error 
had  guilty  knowledge  of  the  fraudulent  character  or  forgery 
of  the  promissory  note  named  in  the  indictment,  if  such 
note  was  forged  or  fraudulent.  The  court  erred  in  giving 
this  instruction.  The  Myron  Davis  note  and  certain  cor- 
respondence in  reference  to  it  were  introduced  by  the  Peo- 
ple to  prove  guilty  knowledge.  This  note  was  also  intro- 
duced on  behalf  of  plaintiff  in  error,  in  connection  with 
other  evidence,  for  the  purpose  of  proving  the  absence-  of 
guilty  knowledge.  Merrin  testified  that  he  forged  this  note 
and  turned  it  over  to  plaintiff  in  error  at  the  office  of  the 
DeVore  Piano  Company,  and  that  when  the  note  became 
due  plaintiff  in  error  telephoned  him  to  come  to  Freeport 
at  once,  and  when  he  arrived  there  explained  to  him  that 
the  bank  had  sent  a  notice  to  Davis ;  that  he  accompanied 
plaintiff  in  error  to  his  office  to  devise  some  scheme  to 
get  out  of  their  predicament,  as  they  both  knew  that  the 
note  was  forged ;  that  they  finally  agreed  to  represent  that 
the  wrong  Myron  Davis  had  been  notified,  and  Merrin  was 
to  make  an  effort  to  raise  the  money  and  pay  the  note  and 
send  it  from  another  part  of  the  county  than  that  in  which 
Davis  resided.  This  note  was  found  among  plaintiff  in  er- 
ror's papers  in  his  office  after  his  arrest,  and  it  showed  that 
there  was  still  a  balance  due  of  $12.50.  This  note  was 
taken  up  by  plaintiff  in  error  on  January  6.    The  two  re- 
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mittances  were  sent  by  Merrin  on  January  8  and  January 
26.  The  circumstances  surrounding  the  taking  up  of  this 
note  by  plaintiff  in  error  and  the  payments  made  on  it  by 
Merrin,  which  were  represented  to  be  from  collections  from 
Davis,  tend  to  corroborate  the  contentions  of  plaintiff  in  er- 
ror that  he  had  no  knowledge  that  the  note  was  a  forgery. 
By  the  giving  of  this  instruction  the  jury  were  told  that 
this  note,  as  well  as  all  the  others,  was  admitted  in  evidence 
solely  on  the  ground  that  it  might  tend  to  show  that  plain- 
tiff in  error  had  guilty  knowledge  of  the  fraudulent  charac- 
ter of  the  note  named  in  the  indictment,  thus  depriving  him 
of  all  benefit  from  the  introduction  of  the  note  in  evidence 
and  placing  him  in  the  position  of  having  introduced  evi- 
dence to  prove  his  own  guilty  knowledge. 

In  support  of  his  motion  for  a  new  trial  plaintiff  in  er- 
ror submitted  his  own  affidavit  and  affidavits  made  by  cer- 
tain other  persons.  In  his  own  affidavit  plaintiff  in  error 
states  that  since  his  conviction  and  since  hearing  the  testi- 
mony of  LaGrange  W.  Merrin  he  has  been  able  to  ascer- 
tain important  facts  concerning  the  forged  notes  which  were 
sent  to  him  by  Merrin  and  discounted  at  the  First  National 
Bank  which  previous  to  his  trial  he  had  no  way  of  ascer- 
taining. The  affidavit  then  discloses  that  the  original  note 
given  by  H.  S.  Garman  and  Alice  Garman  was  discounted 
by  Merrin  at  the  Forreston  State  Bank ;  that  Merrin  made 
two  duplicates  of  that  note,  one  of  which  he  sent  to  the 
DeVore  Piano  Company  and  the  other  to  the  George  P. 
Bent  Company,  of  Chicago,  as  collateral  security ;  that  the 
original  note  given  by  Elizabeth  E.  Garman  was  discounted 
by  Merrin  at  the  Forreston  State  Bank ;  that  Merrin  made 
three  duplicates  of  that  note,  one  of  which  he  discounted 
at  the  First  National  Bank  of  Freeport,  another  was  put 
up  by  Merrin  as  collateral  security  for  a  loan  made  by 
George  B.  Turneaure,  and  the  third  duplicate  was  sent  by 
Merrin  to  the  George  P.  Bent  Company ;  that  the  original 
note  given  by  Bokker  was  discounted  at  the  Forreston  State 
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Bank ;  that  Merrin  made  two  duplicates  of  that  note,  one 
of  which  he  discounted  at  the  First  National  Bank  of  Free- 
port  and  the  other  was  sent  by  him  to  the  George  P.  Bent 
Company;  that  the  original  note  given  by  J.  E.  and  Net- 
tie Ainsworth  was  discounted  by  Merrin  at  the  Forreston 
State  Bank ;  that  Merrin  made  two  duplicates  of  that  note, 
one  of  which  he  discounted  at  the  First  National  Bank  of 
Freeport  and  the  other  was  sent  by  him  to  the  George  P. 
Bent  Company;  that  the  original  note  given  by  Cornelius 
J.  Cordes  was  discounted  by  Merrin  at  the  Forreston  State 
Bank ;  that  Merrin  made  three  duplicates  of  that  note,  one 
of  which  he  discounted  at  the  First  National  Bank  of  Free- 
port,  another  was  put  up  by  Merrin  as  collateral  security 
for  a  loan  made  to  Merrin  by  George  B.  Tumeaure,  and 
the  third  duplicate  was  sent  by  Merrin  to  the  George  P. 
Bent  Company ;  that  the  original  note  given  by  Daniel 
Newcomer  was  sold  by  Merrin  to  J.  H.  Rice,  of  Mt.  Morris, 
and  a  duplicate  of  that  note  was  sent  to  the  DcVore  Piano 
Company ;  that  the  original  note  given  by  Frank  J.  Schel- 
ling  was  discounted  by  Merrin  at  the  Leaf  River  bank ;  that 
Merrin  made  two  duplicates  of  that  note,  one  of  which  he 
sent  to  the  DeVore  Piano  Company  and  the  other  to  the 
George  P.  Bent  Company;  that  Merrin  also  forged  and 
sent  to  the  George  P.  Bent  Company,  of  Chicago,  a  dupli- 
cate of  the  forged  note  purporting  to  be  signed  by  V.  H. 
Bovey,  which  he  discounted  at  the  First  National  Bank  of 
Freeport ;  that  the  original  note  given  by  John  Thomas  was 
discounted  by  Merrin  at  some  place  unknown ;  that  Merrin 
made  three  duplicates  of  that  note,  one  of  which  he  dis- 
counted at  the  First  National  Bank  of  Freeport,  another 
was  put  up  by  Merrin  as  collateral  security  for  a  loan  made 
by  George  B.  Turneaure,  and  the  third  duplicate  was  sent 
to  the  George  P.  Bent  Company.  The  affidavit  also  dis- 
closes that  Merrin  took  at  least  eighteen  other  notes  from 
various  persons  whose  names  are  stated  in  the  affidavit  and 
discounted  the  original  notes  at  various  places  and  made 
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from  one  to  three  duplicates  of  each  note,  one  of  which 
he  sent  to  the  DeVore  Piano  Company,  another  (where 
more  than  one  duplicate  had  been  made)  to  the  George  P. 
Bent  Company,  of  Chicago,  and  the  third  (in  case  of  more 
than  two  duplicates)  was  delivered  to  George  B.  Tumeaure, 
as  collateral,  or  was  discounted  by  some  other  person  or 
bank.  The  affidavit  further  states  that  at  least  sixteen  of 
the  genuine  notes  mentioned  were  taken  by  Merrin  upon 
sales  of  pianos  belonging  to  the  DeVore  Piano  Company. 
The  affidavit  states  that  plaintiff  in  error,  since  his  convic- 
tion, has  learned  from  parties  who  have  given  notes  to  Mer- 
rin and  from  banks  at  which  Merrin  has  discounted  notes, 
that  over  and  above  the  amount  of  money  which  the  evi- 
dence in  the  case  shows  he  fraudulently  obtained  and  kept, 
Merrin  fias  defrauded  the  DeVore  Piano  Company  and  the 
plaintiff  in  error  out  of  more  than  $15,000  in  cash  and 
notes,  and  in  addition  thereto  has  appropriated  pianos,  piano 
players,  stools,  scarfs  and  freight,  which  cost  plaintiff  in 
error  approximately  $5000.  The  other  affidavits,  made  by 
officers  of  banks  at  which  Merrin  has  discounted  notes,  by 
C.  H.  Bent,  of  the  firm  of  George  P.  Bent  Company,  by 
George  B.  Tumeaure,  and  by  persons  to  whom  Merrin  had 
sold  pianos  and  from  whom  he  had  taken  notes,  which  were 
submitted  with  the  affidavit  of  plaintiff  in  error,  in  a  large 
measure  corroborate  the  affidavit  made  by  plaintiff  in  error. 
It  appears  that  some  time  during  the  trial  the  books  and 
papers  of  plaintiff  in  error,  which  the  State  had  taken  pos- 
session of  at  the  time  of  his  arrest,  were  returned  to  him, 
but  at  what  period  in  the  progress  of  the  trial  does  not 
clearly  appear.  It  is  apparent  from  the  many  transactions 
involved  that  plaintiff  in  error  was  deprived  of  a  full  op- 
portunity to  make  investigation  and  to  prepare  his  defense 
in  the  absence  of  his  books  and  memoranda.  Had  these 
been  returned  to  him,  as  they  should  have  been  upon  his 
request  previous  to  the  trial,  plaintiff  in  error  no  doubt 
would  have  been  in  a  position  to  have  discovered  many  of 
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the  f ax:ts  set  up  in  his  affidavit  in  support  of  his  motion  for 
a  new  trial  and  would  have  been  prepared  to  have  presented 
them  in  his  defense.  Many  of  the  matters  set  up  in  his 
affidavit  would  be  material  if  proven,  and  plaintiff  in  error 
made  a  sufficient  showing  that  the  existence  of  such  facts 
came  to  his  knowledge  after  the  conclusion  of  the  trial,  and 
that  he  was  not  able,  in  the  exercise  of  due  diligence,  to 
learn  of  them  sooner.  The  court  should  have  granted  a  new 
trial  upon  the  showing  made  of  newly  discovered  evidence. 
For  the  errors  indicated  the  judgment  of  the  circuit 
court  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Lii/LiAN  Strebel,  Appellee,  vs.  Lucy  M.  Gws  et  al. 

Appellants. 

Opinion  Hied  December  22,  1915. 

1.  Registration  of  titi^e — allegation  that  premises  were  va- 
cant must  he  proved.  An  allegation  in  an  application  for  initial 
registration  of  title  that  the  premises  were  vacant  and  unoccupied 
when  the  application  was  filed  must  be  proved. 

2.  Same — what  does  not  show  that  the  premises  were  vacant. 
Testimony  given  in  January  by  a  witness  who  states  that  he  went 
out  and  measured  the  premises  and  they  were  vacant,  but  without 
stating  when  he  visited  the  premises,  does  not  show  that  the  prem- 
ises were  vacant  the  previous  September,  when  the  application  to 
register  title  was  filed. 

3.  Same — holder  of  tax  deed  entitled  to  he  reimhursed  for  taxes 
subsequently  paid.  The  assignee  of  a  tax  deed  is  entitled,  in  a  pro- 
ceeding by  another  to  register  title  to  the  land,  to  reimbursement, 
not  only  for  the  amounts  paid  by  her  up  to  the  time  she  received 
her  tax  deed,  but  also  for  taxes  subsequently  paid  by  her. 

Appeal  from  the  Circuit  Court  of  Cook  county;   the 
Hon.  Frederick  A.  Smith,  Judge,  presiding. 

John  R.  O'Connor,  and  Alben  F.  Bates,  for  appel- 
lants. 
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Irwin  R.  Hazen,  LeRoy  V.  Penwell,  and  Emery  S. 
Walker,  for  appellee. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court: 

This  is  an  appeal  from  the  decree  of  the  circuit  court 
of  Cook  county  for  the  initial  registration  of  title  to  two 
lots  in  Cook  county,  and  the  errors  insisted  upon  are  that 
there  was  no  evidence  as  to  the  occupancy  of  the  premises, 
and  that  the  amount  allowed  Lucy  M.  Glos  as  reimburse- 
ment of  payments  made  by  her  is  not  sufficient. 

The  application  alleged  that  the  premises  were  vacant 
and  unoccupied.  This  was  an  allegation  which  it  was  nec- 
essary for  the  applicant  to  prove.  (Jackson  v.  Glos,  243 
III.  280 ;  Brooke  v.  Glos,  id.  392. )  There  was  no  proof  of 
the  fact.  The  only  evidence  on  the  question  was  that  of  a 
witness  who  testified  that  he  went  out  and  measured  the 
premises  and  they  were  vacant.  This  testimony  was  given 
January  19,  191 5.  The  application  was  filed  September  20, 
191 3.  There  was  no  evidence  as  to  the  time  when  the  wit- 
ness visited  the  premises,  and  therefore  no  evidence  that 
they  were  vacant  at  the  date  of  the  filing  of  the  application. 

Lucy  M.  Glos  was  the  assignee  of  a  tax  deed  to  the 
premises.  The  decree  allowed  reimbursement  to  her  for 
the  amounts  paid  by  her  up  to  the  time  she  received  her 
tax  deed  but  not  for  taxes  subsequently  paid.  The  appellee 
insists  that  under  section  224  of  the  Revenue  act  reimburse- 
ment was  not  required  of  the  amounts  paid  subsequent  to 
receiving  the  tax  deed.  That  section  provides  "that  any 
judgment  or  decree  of  court  setting  aside  any  tax  deed  pro- 
cured under  this  act,  shall  provide  that  the  claimant  shall 
pay  to  the  party  holding  such  tax  deed  all  taxes  and  legal 
costs  together  with  all  penalties  as  provided  by  law  as  it 
shall  appear  the  holder  of  such  deed  or  his  assignors  shall 
have  properly  paid  or  be  entitled  to  in  procuring  such  deed 
before  such  claimant  shall  have  the  benefits  of  such  judg- 
ment or  decree."     In  Gage  v.  Pirtle,  124  111.  502,  it  was 
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said:  This  provision  "really  does  no  more  than  to  enact 
what  this  court  had  decided  should  be  paid  as  a  condition 
of  having  a  tax  deed  set  aside."  It  has  been  uniformly  held 
by  courts  of  equity  that  one  who  seeks  their  interposition 
to  set  aside  a  tax  deed  must  do  equity  by  reimbursing  the 
holder  for  taxes  which  he  has  paid  which  were  a  charge 
upon  the  land.  The  taxes  subsequent  to  the  procuring  of 
the  tax  deed  were  properly  paid.  They  were  a  charge  upon 
the  land,  their  payment  relieved  the  estate  from  their  lien, 
and  equity  requires  that  the  holder  of  the  tax  deed  should 
be  reimbursed  before  her  deed  should  be  set  aside. 

The  judgment  of  the  circuit  court  is  reversed  and  the 
cause  remanded  for  another  hearing,  at  which  either  party 
may  introduce  additional  evidence. 

Reversed  and  remanded. 


The  People  ex  reL  Samuel  L.  Tilley,  County  Collector, 
Appellee,  vs,  Walter  L.  Ross,  Receiver,  Appellant. 

Opinion  filed  December  22,  ipi^. 

1.  Taxes — what  is  included  within  the  term  "educational  pur- 
poses.'^ It  was  contemplated  by  the  School  law  of  1889,  as  well  as 
by  the  revision  of  the  School  law  in  1909,  that  the  whole  expense 
of  maintaining  schools,  outside  of  building  purposes,  should  be  in- 
cluded within  the  term  "educational  purposes." 

2.  Same — when  a  certificate  of  levy  for  school  taxes  is  not  in- 
valid. A  certificate  of  levy  by  the  school  directors  reciting  that 
"We  certify  that  we  require  the  sum  of  four  hundred  ($400)  dol- 
lars to  be  levied  as  a  special  tax  for  school  purposes  and 

dollars  for  building  purposes,"  in  effect  states  that  no  tax  is  to  be 
levied  for  building  purposes,  and  such  certificate  is  not  invalid  be- 
cause the  levy  is  made  for  "school"  purposes  instead  of  "educa- 
tional** purposes. 

Appeal  from  the  County  Court  of  Shelby  county;  the 
Hon.  A.  J.  Steidley,  Judge,  presiding. 
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W.  C.  &  T.  M.  Headen,  C.  E.  Pope,  and  H.  F.  Drie- 
MEYER,  (Charles  A.  Schmettau,  of  counsel,)  for  appel- 
lant. 

W.  E.  Lowe,  State's  Attorney,  (J.  C.  Willard,  of 
counsel,)  for  appellee. 

Mr.  Chief  Justice  Farmer  delivered  the  opinion  of 
the  court : 

This  is  an  appeal  from  a  judgment  of  the  county  court 
of  Shelby  county  for  school  district  taxes  against  the  prop- 
erty of  appellant. 

The  school  tax  in  five  districts  was  objected  to,  aggre- 
gating $674.66.  The  objection  to  the  tax  is  that  it  was 
levied  for  "school  purposes"  instead  of  for  "educational 
purposes,"  as  required  by  the  form  of  certificate  prescribed 
by  section  190  of  the  present  School  law.  The  form  of 
certificate  used  by  the  board  of  directors  in  the  respective 
districts  was  the  same  except  as  to  the  amount  of  the  tax, 
and  is  as  follows : 

"Certificate  of  Levy 
To  be  returned  to  the  Township  Treasurer  the  first  Tuesday  in 

August. 

"We  hereby  certify  that  we  require  the  amount  of  four  hun- 
dred ($400)  dollars  to  be  levied  as  a  special  tax  for  school  pur- 
poses and dollars  for  building  purposes  on  the  taxable 

property  of  our  district  for  the  year  1914." 

Section  189  of  the  School  law  of  1909  authorizes  the 
levy  of  a  tax  for  "educational"  and  for  "building"  pur- 
poses. Section  190  requires  the  board  of  directors  to  an- 
nually ascertain  how  much  money  must  be  raised  by  special 
tax  for  educational  .and  for  building  purposes,  and  on  or 
before  the  first  Tuesday  in  August  certify  the  same  to  the 
township  treasurer.  In  none  of  the  school  districts  ii>  ques- 
tion was  there  any  attempt  made  to  levy  a  tax  for  build- 
ing purposes  or  for  any  other  purpose  than  school  purposes. 
The  sole  ground  upon  which  it  is  contended  the  tax  is  in- 
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valid  is  that  in  each  of  the  five  certificates  the  directors 
certified  the  levy  was  required  for  "school"  purposes  instead 
of  "educational"  purposes. 

Section  i  of  article  8  of  the  School  law  of  1889  (Laws 
of  1889,  P-  316,)  provided  that  for  the  purpose  of  estab- 
lishing and  supporting  free  schools  and  defraying  all  the 
expenses  of  the  same,  of  every  description,  the  directors  of 
the  school  districts  were  authorized,  annually,  to  levy  a  tax 
"for  educational"  and  "for  building"  purposes.  Section  2 
of  said  article  8  required  the  directors,  annually,  to  deter- 
mine how  much  money  must  be  raised  by  special  tax  "for 
school  purposes"  and  certify  the  same  to  the  township  treas- 
urer on  or  before  the  first  Tuesday  in  August.  The  form 
of  the  certificate  of  levy  as  prescribed  by  that  section  is  as 

follows :    "We  certify  that  we  require  the  sum  of 

dollars  to  be  levied  as  a  special  tax  for  school  purposes  and 
dollars  for  building  purposes  on  the  taxable  prop- 
erty of  our  district." 

Koelling  v.  People ,  196  111.  353,  Chicago  and  Alton  Rail- 
road Co.  V.  People,  205  id.  625,  and  other  cases,  hold  the 
terms  "for  educational  purposes"  and  "for  school  purposes" 
were  used  interchangeably  and  mean  the  same  thing.  Ap- 
pellant insists  those  cases  have  no  bearing  here  because  the 
two  terms  were  not  so  used  in  the  revision  of  1909.  In 
Knopf  V.  People,  185  111.  20,  O'Day  v.  People,  171  id.  293, 
Chicago  and  Alton  Railroad  Co.  v.  People,  163  id.  616,  (all 
decided  prior  to  the  passage  of  the  1909  revision  of  the 
School  law,)  it  was  held  there  were  two  purposes  for  which 
the  school  directors  were  authorized  to  levy  school  taxes; 
that  the  tax  for  educational  or  school  purposes  was  to  de- 
fray all  the  ordinary  expenses  of  the  schools,  including  re- 
pairs and  other  incidental  expenses,  and  that  the  tax  for 
building  purposes  was  for  building  school  houses.  The 
present  School  law  recognizes  the  same  two  objects  for 
which  a  tax  may  be  levied,  and  there  is  nothing  in  the  act 
to  affect  the  holding  of  those  cases  that  the  tax  authorized 
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to  be  levied  for  educational  purposes  is  for  the  purpose  of 
defraying  all  the  expense  of  maintaining  the  schools  except 
the  building  of  school  houses.  The  certificates  of  the  di- 
rectors in  effect  said  no  tax  for  building  a  school  house  was 
required  but  the  sums  specified  were  required  for  the  pur- 
pose of  defraying  all  the  other  expenses  of  maintaining  the 
schools.  They  did  not  specify  the  particular  expenses  they 
would  incur  in  maintaining  the  schools,  nor  does  the  stat- 
ute require  the  making  of  such  statement.  It  was  contem- 
plated by  the  statute  of  1889  and  by  the  present  act  that 
the  whole  expense  of  maintaining  the  schools,  outside  of 
building  houses,  should  be  comprehended  in  the  term  "for 
school  or  educational  purposes."  The  form  of  the  certifi- 
cate prescribed  by  the  1909  act  uses  the  term  "educational 
purposes,"  and,  as  a  general  rule,  such  requirement  must  be 
followed,  but  the  tax  is  stated  in  the  certificate  to  be  for 
school  purposes,  and  when  collected  can  only  be  used  for 
the  expense  of  maintaining  the  schools  other  than  building 
purposes.  We  see  no  reason  to  suppose  that  by  using  the 
term  "educational  purposes"  in  the  form  of  the  certificate 
under  the  act  of  1909,  the  legislature  intended  to  distin- 
guish it  from,  or  give  it  a  different  character  from,  the  levy 
for  school  purposes  under  the  act  of  1889.  Whether  des- 
ignated for  educational  or  for  school  purposes,  the  tax  is 
levied  for  the  payment  of  the  same  expenses  of  maintaining 
the  schools.  The  legislature  merely  used  the  one  term  in 
the  revision  of  1909  to  distinguish  the  purpose  of  the  levy 
rather  than  two  terms  as  used  in  the  law  of  1889,  both  of 
which  this  court  has  held  meant  the  same  thing.  The  ob- 
ject in  requiring  the  purpose  of  the  levy  to  be  designated 
is  the  protection  of  the  tax-payer,  and  this  was  accomplished 
as  fully  by  the  use  of  one  term  as  the  other. 
The  judgment  of  the  county  court  is  affirmed. 

Judgment  affirmed. 
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John  A.  Reminger,  Admr.,  Appellee,  vs.  Mary  Joblon- 
SKi  et  al. — (Branislaw  Joblonski,  Appellant.) 

Opinion  filed  December  22,  ipi3, 

1.  Deeds — when  deed  to  homestead  premises  conveys  nothing. 
A  deed  to  homestead  premises  worth  less  than  $1000  conveys  noth- 
ing where  the  wife  does  not  join  in  the  deed,  and  the  deed  may  be 
set  aside  at  the  suit  of  the  grantor's  administrator  in  a  proceeding 
to  sell  real  estate  to  pay  debts. 

2.  Trusts — what  does  not  show  a  resulting  trust.  The  mere 
fact  that  a  son  loans  his  father  the  money  to  buy  land  the  title  to 
which  w^as  taken  in  the  name  of  the  father  does  not  establish  a 
resulting  trust,  particularly  where  the  father,  more  than  five  years 
after  the  purchase,  made  a  deed  to  the  land  to  the  son  reserving  a 
life  estate  in  himself. 

3.  Homestead — homestead  premises  may  be  sold  with  consent 
of  widow.  While  the  estate  of  homestead  cannot  be  severed  from 
the  fee  during  the  continuance  of  the  homestead  estate,  yet  sec- 
tion loi  of  the  Administration  act  authorizes  the  court,  with  the 
consent  of  the  person  entitled  to  the  homestead  estate,  to  order  a 
sale  of  the  homestead  and  fee  together  and  to  divide  the  proceeds 
of  the  sale,  giving  to  the  person  entitled  to  the  homestead  estate 
the  cash  value  of  the  same. 

4.  Witnesses — when  son  of  decedent  is  incompetent  to  testify 
in  suit  by  administrator.  In  a  proceeding  by  an  administrator  to 
sell  land  to  pay  debts  and  to  set  aside  a  deed  from  the  decedent 
to  his  son,  the  son  is  incompetent  to  testify  in  his  own  behalf  to 
establish  a  resulting  trust  in  the  land  in  his  favor. 

Appeal  from  the  County  Court  of  Washington  county ; 
the  Hon.  W.  P.  Green,  Judge,  presiding. 

James  A.  Watts,  and  J.  Paul  Carter,  for  appellant. 

H.  H.  House,  and  Noleman  &  Smith,  for  appellee. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

This  is  an  appeal  by  Branislaw  Joblonski  from  a  de- 
cree of  the  county  court  of  Washington  county  entered  in 
a  proceeding  by  the  administrator  of  the  estate  of  John 


72  Reminger  v.  Joblonski.  [271 IIL 

Joblonski,  deceased,  to  sell  real  estate  to  pay  debts  of  the 
estate,  setting  aside  a  deed  made  to  the  appellant  by  his 
father,  John  Joblonski,  and  ordering  a  sale  of  the  prem- 
ises described  in  the  deed. 

The  appellant  interposed  three  defenses  to  the  petition 
of  the  administrator:  First,  that  he  was  the  owner  by 
virtue  of  a  deed  executed  by  his  father  to  him;  second, 
that  the  beneficial  title  was  in  him  on  account  of  his  hav- 
ing furnished  the  purchase  price  of  the  premises;  and 
third,  that  the  premises  were  the  homestead  of  his  father 
and  of  his  widow,  and  for  that  reason  could  not  be  sold 
to  pay  debts  of  the  estate. 

The  property  consisted  of  two  lots  in  the  town  of  Du- 
Bois,  which  did  not  exceed  $400  in  value  and  were  occu- 
pied by  John  Joblonski  as  his  homestead  and  have  since 
been  occupied  by  his  widow.  The  deed  under  which  the 
appellant  claimed  was  made  by  John  Joblonski  on  Novem- 
^ber  30,  191 2,  in  consideration  of  five  dollars  and  love  and 
affection,  and  reserved  a  life  estate  to  the  grantor.  Mary 
Joblonski,  the  wife  of  the  grantor,  did  not  join  in  the  deed, 
and  as  the  homestead  property  was  worth  less  than  $1000 
the  deed  was  ineffective  to  convey  an)^hing.  (Jespersen 
V.  Mech,  213  111.  488;  Hathaway  v.  Cook,  258  id.  92.) 
The  court  did  not  err  in  setting  aside  the  deed. 

The  next  defense  was  that  the  property  was  bought 
with  the  money  of  the  appellant  and  therefore  a  resulting 
trust  arose  at  the  time  of  the  purchase.  He  was  a  witness 
and  was  objected  to  as  not  being  competent  to  testify.  He 
was  disqualified,  but  if  he  had  been  a  competent  witness 
his  testimony  would  not  have  established  a  resulting  trust. 
It  went  no  farther  than  to  show  a  loan  of  the  purchase 
money  to  his  father.  The  competent  testimony  in  behalf 
of  the  appellant  showed  that  John  Joblonski  wanted  to 
purchase  the  property  for  himself  but  did  not  have  the 
means^  and  appellant  borrowed  $350  (which  was  the  pur- 
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chase  price)  and  let  his  father  have  it.  An  intention  that 
the  grantee  of  a  deed  is  not  to  receive  and  hold  the  legal 
title  as  the  beneficial  owner,  not  expressed  but  inferred  by 
the  courts  of  equity  from  the  payment  of  the  consideration, 
is  an  essential  element  to  the  creation  of  a  resulting  trust. 
That  intention  could  not  be  inferred  in  this  case,  both  be- 
cause the  evidence  tended  to  show  a  loan  of  the  money, 
and  for  the  reason  that  the  deed,  made  more  than  five  years 
afterward,  reserving  a  life  estate  to  the  father,  tended  to 
negative  such  an  intention.  The  court  was  right  in  decid- 
ing that  the  premises  were  the  property  of  the  estate. 

The  third  defense  was  that  the  premises  were  the  home- 
stead of  John  Joblonski  and  continued  to  be  the  homestead 
of  his  widow,  and  therefore  could  not  be  sold  to  pay  debts. 
An  estate  of  homestead  cannot  be  severed  from  the  fee  of 
the  land.  During  a  continuance  of  the  homestead  estate 
the  property  is  exempt  from  sale  for  debts  of  the  de- 
ceased owner,  and  it  cannot  be  sold,  subject  to  the  estate 
of  homestead,  to  pay  such  debts.  (Hartman  v.  Schults, 
loi  111.  437;  Oettinger  v.  Specht,  162  id.  179;  Mueller 
V.  Conrad,  178  id.  276;  People  v.  Lafihant,  189  id.  326; 
Hanna  v.  Palmer,  194  id.  41.)  Section  loi  af  the  Ad- 
ministration act,  however,  enables  the  court  to  order  a  sale 
of  the  estate  of  homestead  and  fee  together  and  to  divide 
the  proceeds  of  the  sale  by  giving  to  the  person  entitled 
to  the  homestead  the  cash  value  of  the  same.  In  this  case 
the  widow  filed  her  consent,  and  the  court  did  not  err  in 
decreeing  a  sale  of  the  premises  during  the  continuance  of 
the  homestead  estate.    Hayack  v.  Will,  169  111.  145. 

The  decree  is  affirmed.  ^^^^^^  affirmed. 
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The  People  of  the  State  of  Illinois,  Defendant  in  Er- 
ror, vs,  Oscar  Weiner,  Plaintiff  in  Error. 

Opinion  filed  December  22,  IQ15. 

1.  Police  power — police  power  defined.  The  police  power  is 
that  inherent  and  plenary  power  in  the  State  which  enables  it  to 
prohibit  all  things  hurtful  to  the  comfort,  safety  and  welfare  of 
society. 

2.  Same — a  rightful  exercise  of  police  power  is  not  a  zHolation 
of  the  fourteenth  amendment,  A  rightful  exercise  of  the  police 
power  is  not  a  violation  of  the  fourteenth  amendment  to  the  Fed- 
eral constitution  even  though  property  interests  are  involved. 

3.  Same — police  power,  though  broad,  is  not  without  its  restric- 
tions. The  police  power,  though  far  reaching,  is  not  without  its 
restrictions,  and  rights  of  property  will  not  be  permitted  to  be  ar- 
bitrarily invaded  under  the  guise  of  police  regulations. 

4.  Same — what  question  is  for  the  court.  While  courts  will  not 
pass  upon  the  wisdom  of  an  act  involving  the  exercise  of  police 
power,  they  will  pass  upon  the  question  whether  such  act  has  a  sub- 
stantial relation  to  the  police  power. 

5.  Same — when  court  must  hold  statute  or  ordinance  void.  If 
it  is  manifest  to  the  court  that  a  statute  or  ordinance,  sustain- 
able only  under  the  police  power,  is  merely  an  invasion  of  property 
rights  under  the  guise  of  the  police  power,  it  is  the  duty  of  the 
court  to  hold  the  statute  or  ordinance  void. 

6.  Constitutionai.  i.aw — right  of  an  individual  to  pursue  an 
innocent  calling.  Under  the  State  and  Federal  constitutions  an  in-; 
dividual  may  pursue  all  such  callings  or  occupations  as  are  inno- 
cent in  themselves  and  not  hurtful  to  the  public,  and  the  legislature 
cannot  interfere  with  such  right. 

7.  Same — sections  i  and  2  of  the  Second-hand  Mattress  law  of 
igi5  are  unconstitutional.  Sections  i  and  2  of  the  act  of  191 5, 
(Laws  of  191 5,  p.  375,)  which  relate  to  second-hand  mattresses, 
quilts  and  bed  comforters,  are  unconstitutional  in  prohibiting  the 
sale  of  second-hand  mattresses,  quilts  and  comforters  notwithstand- 
ing they  may  have  been  sterilized  or  re-made  from  sterilized  sec- 
ond-hand material. 

8.  Same — sections  i  and  2  of  the  Second-hand  Mattress  act  of 
ipi§  are  class  legislation.  Sections  i  and  2  of  the  act  of  191 5, 
(Laws  of  191 5,  p.  375,)  which  prohibit  the  sale  of  second-hand 
mattresses,  quilts  or  bed  comforters,  or  of  such  articles  when  made 
of  material  which  has  become  second-hand  by  use  about  the  per- 
son, are  class  legislation,  in  that  they  do  not  apply  to  pillows. 
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9.  Sam%— ^legislature  cannot  arbitrarily  destroy  property.  The 
legislature  cannot  arbitrarily  destroy  property,  or  any  substantial 
interest  therein,  under  the  guise  of  a  health  regulation  or  for  the 
ostensible  purpose  of  preventing  fraud  and  deceit. 

Writ  of  Error  to  the  Municipal  Court  of  Chicago ;  the 
Hon.  Harry  M.  Fisher,  Judge,  presiding. 

ZouNE  &  Levinson,  (Eujah  N.  Zoline,  of  counsel,) 
for  plaintiff  in  error. 

P.  J.  LucEY,  Attorney  General,  Maclay  Hoyne,  State's 
Attorney,  and  A.  B.  Garrett,  for  the  People. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

This  is  a  prosecution  commenced  on  information  in  the 
municipal  court  of  Chicago  against  Oscar  Weiner,  plaintiff 
in  error,  charging  him  with  violating  an  act  passed  at  the 
last  session  of  the  legislature  regulating  the  making,  re- 
making and  renovating  of  mattresses,  quilts  or  bed  comfort- 
ers and  regulating  the  sale  thereof.  Jury  was  waived,  and 
the  cause  having  been  submitted  to  the  court,  plaintiff  in  er- 
ror was  found  guilty  as  charged  in  the  information  and  a 
fine  of  $25  imposed.  The  constitutionality  of  said  act  be- 
ing involved,  this  writ  of  error  was  sued  out  directly  to 
this  court. 

The  act  in  question,  (Laws  of  191 5,  p.  375,)  which 
went  into  force  July  i,  191 5,  is  as  follows : 

"Section  i.  Be  it  enacted  by  the  People  of  the  State 
of  Illinois,  represented  in  the  General  Assembly:  That  no 
person  shall  use,  either  in  whole  or  in  part,  in  the  making 
of  any  mattrass  (mattress),  quilt,  or  bed  comforter  any 
second-hand  cotton,  cotton-felt,  hair,  wool,  shoddy,  excel- 
sior or  kapoc(k),  or  any  other  soft  material  which  has 
been  made  second-hand  by  use  about  the  person ;  nor  shall 
any  person  sell,  or  offer  to  expose  for  sale,  or  be  in  the 
possession  or  with  intent  to  sell,  or  deliver  any  mattrass 
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(mattress),  quilt,  or  bed  comforter,  in  which  has  been 
used,  in  the  making,  either  in  whole  or  in  part,  any  second- 
hand cotton,  cotton-felt,  hair,  wool,  shoddy,  excelsior  or 
kapoc(k)  or  any  other  soft  material  which  has  been  made 
second-hand  by  previous  use  in  or  about  the  person. 

"Sec.  2.  No  person  shall  sell,  or  offer  or  expose  for 
sale,  or  be  in  the  possession  of,  with  intent  to  sell  or  de- 
liver, any  mattrass  (mattress),  quilt  or  bed  comforter  which 
has  not  plainly  written  or  printed  thereon  upon  a  cloth  or 
permanent  tag,  securely  fastened  to  the  outside  covering 
thereof,  a  statement  in  English  language  setting  forth  the 
kind  of  material  used  for  filling  and  the  proportion  of  each 
kind  of  material,  if  more  than  one  kind  of  material  is 
used,  together  with  the  name  of  the  manufacturer  or  vendor. 

**Sec.  3.  Nothing  herein  shall  prohibit  any  person  from 
re-making  or  renovating,  or  employing  others  to  re-make 
or  renovate  for  him,  any  mattrass  (mattress),  quilt,  or  bed 
comforter  for  his  own  use,  but  all  material  used  for  filling 
in  the  re-making  or  renovating  of  any  mattrass  (mattress), 
quilt,  or  bed  comforter,  together  with  the  cover  thereof, 
shall  be  first  sterilized  and  all  such  re-made  or  renovated 
mattrasses  (mattresses),  quilts,  or  bed  comforters  shall 
have  plainly  written  or  printed  thereon  upon  a  cloth  or  per- 
manent tag,  securely  fastened  to  the  outside  covering  there- 
of, a  statement  in  English  language,  setting  forth  that  the 
same  has  been  renovated  or  re-made,  and  that  the  contents 
and  cover  have  been  sterilized,  together  with  the  name  and 
address  of  the  person  by  whom  such  sterilizing  and  re- 
making or  renovating  was  performed. 

"Sec.  4.  Any  person  who  shall  violate  any  of  the  pro- 
visions of  this  act  shall  be  guilty  of  a  misdemeanor  and 
upon  conviction  thereof  shall  be  fined  for  each  offense  in 
the  sum  of  not  less  than  $25  nor  more  than  $100." 

On  the  trial  of  the  case  it  was  proved  that  plaintiff  in 
error  was  a  dealer  in  new  and  second-hand  furniture  in 
the  city  of  Chicago;  that  on  July  22,  191 5,  he  offered  for 
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sale  at  his  store  to  one  Isidore  Schuman  a  second-hand  felt 
mattress  the  felt  of  which  had  been  previously  used,  said 
mattress  having  no  tag  setting  forth  the  information  re- 
quired by  the  foregoing  statute. 

The  uncontroverted  testimony  in  the  case  was  to  the 
effect  that  sterilized  second-hand  material  or  a  sterilized 
second-hand  mattress  would  be  safer  for  use  than  a  new 
mattress  not  sterilized ;  that  even  hospital  bedding  used  by 
patients  having  contagious  or  infectious  diseases  is  not  de- 
stroyed but  is  sterilized,  except  that  in  straw  or  excelsior 
mattresses  the  cover  is  sterilized  and  re-filled  with  new  ma- 
terial because  the  cost  of  new  straw  or  excelsior  is  cheaper 
than  the  cost  of  sterilizing  the  old;  that  sleeping  upon  a 
used  mattress  or  being  covered  by  a  comforter  or  quilt 
which  has  been  used  is  not  dangerous  to  health  per  se.  The 
proof  was  that  the  chance  of  coming  in  contact  with  in- 
fected bed  clothing  is  always  present  in  traveling  and  stop- 
ping at  hotels,  and  a  new  mattress,  if  not  sterilized,  is  liable 
to  carry  contagion;  that  any  renovation  short  of  steriliza- 
tion fails  to  render  a  mattress  or  bedding  free  from  the 
possibility  of  communicating  infectious  or  contagious  dis- 
ease if  the  germs  are  present;  that  a  bed  comforter  or 
mattress  used  by  a  normally  healthy  person  would  not  be 
injurious  if  used  by  another  person  nor  be  injurious  to  the 
public  health;  that  it  was  the  practice  of  hospitals  and 
the  public  institutions  to  sterilize  bedding,  which  rendered 
it  safe  for  further  use. 

Counsel  for  plaintiff  in  error  contended  below,  and  con- 
tend here,  that  said  act  is  unconstitutional,  violating  both 
the  State  and  the  Federal  constitutions,  as  denying  to  the 
one  punished  thereunder  due  process  of  law.  If  the  act 
can  be  sustained  at  all  it  must  be  under  the  police  power 
of  the  State. 

The  power  of  the  legislature  to  pass  laws  for  the  pres- 
ervation of  good  order  or  to  promote  public  welfare  and 
safety,  or  to  prevent  fraud,  deceit,  cheating  and  imposition, 
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has  always  been  recognized  in  this  State.  (People  v.  Free- 
man, 242  111.  373 ;  People  v.  Schenck,  257  id.  384. )  The 
police  power  was  in  the  State  prior  to  the  adoption  of  the 
constitution  and  remained  with  the  State  in  the  formation 
of  the  original  constitution  of  the  United  States  and  has 
not  been  taken  away  by  any  of  the  amendments  adopted 
since  the  formation  of  that  constitution.  {Slaughter  House 
cases,  16  Wall.  36.)  A  rightful  exercise  of  the  police 
power  is  not  a  violation  of  the  fourteenth  amendment  even 
though  property  interests  are  affected.  (Pozvell  v.  Penn- 
sylvama,  127  U.  S.  678;  Booth  v.  Illinois,  184  id.  425; 
Hammond  Packing  Co,  v.  Montana,  233  id.  331.)  The 
police  power  has  been  defined  as  that  inherent  and  plenary 
power  in  the  State  which  enables  it  to  prohibit  all  things 
hurtful  to  the  comfort,  safety  and  welfare  of  society. 
{Town  of  Lake  View  v.  Rose  Hill  Cemetery  Co,  70  111. 
191.)  This  power  is  very  broad  and  far-reaching,  yet  it 
is  not  without  its  restrictions.  While  the  courts  will  not 
pass  upon  the  wisdom  of  an  act  concerning  the  exercise  of 
the  police  power,  they  will  pass  upon  the  question  whether 
such  act  has  a  substantial  relation  to  the  police  power. 
{Mugler  v.  Kansas,  123  U.  S.  623;  Chicago,  Burlington 
and  Quincy  Raikvay  Co,  v.  Illinois,  200  id.  561 ;  Booth  v. 
Illinois,  supra;  Sanitary  District  v.  Chicago  and  Alton  Rail- 
road Co.  267  111.  252;  People  V.  Steele,  231  i.d.  340;  City 
of  Chicago  v.  N etcher,  183  id.  104;  Bden  v.  People,  161 
id.  296.)  It  must  have  some  relation  and  be  adapted  to 
the  ends  sought  to  be  accomplished.  Rights  of  property 
will  not  be  permitted  to  be  invaded  under  the  guise  of  police 
regulations.  {Bailey  v.  People,  190  111.  28.)  The  court 
must  be  able  to  see,  in  order  to  hold  that  a  statute  or  ordi- 
nance comes  within  the  police  power,  that  it  tends  in  some 
degree  toward  the  prevention  of  offenses  or  the  preservation 
of  the  public  health,  morals,  safety  or  welfare.  It  must  be 
apparent  that  some  such  end  is  the  one  actually  intended 
fUid  that  there  is  some  connection  between  the  provisions 
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of  the  law  and  such  purpose.  If  it  is  manifest  that  the 
statute  or  ordinance  has  no  such  object  but  under  the  guise 
of  a  police  regulation  is  an  invasion  of  the  property  rights 
of  the  individual,  it  is  the  duty  of  the  court  to  declare  it 
void.  {City  of  Chicago  v.  N  etc  her,  supra.)  The  evidence 
shows  conclusively  that  the  business  of  making  mattresses 
out  of  second-hand  material  and  re-making  old  mattresses 
and  bed  clothes  is  not  injurious  per  se  to  the  public  health. 
Indeed,  the  legislature  recognizes  this  in  the  act  itself,  for 
it  permits  the  re-making  or  renovating  of  any  mattress,  quilt 
or  bed  comforter  for  one's  own  use,  provided  the  materials 
used  shall  have  been  first  sterilized.  This  right,  however, 
is  denied  to  the  manufacturer  and  dealer  when  the  article 
of  bedding  is  for  sale.  Obviously,  if  by  any  process  a  ren- 
ovated mattress  can  be  rendered  safe  for  the  use  of  the 
person  re-making  it,  it  can  also  be  made  safe  for  sale.  Un- 
der the  Federal  and  State  constitutions  the  individual  may 
pursue,  without  let  or  hindrance,  all  such  callings  or  pur- 
suits as  are  innocent  in  themselves  and  not  injurious  to 
the  public.  These  are  fundamental  rights  of  every  person 
living  under  this  government  and  the  legislature  by  its 
enactments  cannot  interfere  with  such  rights.  (Frorer  v. 
People,  141  111.  171;  Ramsey  v.  People,  142  id.  380;  City 
of  Chicago  v.  N etcher,  supra,)  The  evidence  shows  that 
second-hand  bedding  does  not  necessarily  convey  infectious 
or  contagious  diseases  and  that  a  lawful  business  of  selling 
or  dealing  in  such  may  be  carried  on  without  danger  to 
the  public  health.  The  test  of  reasonableness  required  in 
a  statute  based  on  the  police  power,  as  to  whether  it  is  in 
violation  of  the  constitution,  is  whether  in  its  attempted 
regulation  it  makes  efficient  constitutional  guaranties  and 
conserves  rights  or  is  destructive  of  inherent  rights.  {Meh- 
los  V.  Milwaukee,  37  Ann.  Cas.  1102.)  It  is  the  nature  of 
the  previous  use,  condition  or  exposure  in  respect  to  con- 
tagious or  infectious  diseases  which  makes  the  use  of 
second-hand  material  dangerous  in  the  manufacture  of  mat- 
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tresses,  comforters  and  quilts,  and  not  the  mere  fact  of  the 
previous  use  of  such  material  by  other  persons.  {Town  of 
Greensboro  v.  Ehrenreich,  80  Ala.  579.)  It  is  eminently 
proper  to  require  that  material  be  free  from  germs  of  con- 
tagion and  infection  before  being  used  in  mattresses,  com- 
forters or  quilts,  whether  the  material  be  second-hand  or 
new,  but  the  possible  danger  to  health  or  safety  does  not 
justify  the  absolute  prohibition  of  a  useful  industry  or 
practice  where  the  danger  can  be  dealt  with  by  regulation. 
(Freund  on  Police  Power,  sec.  62;  see,  also,  People  v. 
Ringe,  197  N.  Y.  143;  Marymont  v.  Nevada  State  Bank- 
ing  Board,  31  Ann.  Cas.  162.)  The  act  does  not  attempt 
to  prohibit  the  use  of  second-hand  mattresses  but  does  pre- 
vent their  ever  again  being  used  in  the  manufacture  of 
other  mattresses  which  are  to  be  sold.  To  prohibit  abso- 
lutely the  use  of  such  material  in  the  manufacture  of  mat- 
tresses for  sale  when  not  inherently  dangerous  and  when  it 
may  be  rendered  safe  by  reasonable  regulation  is  an  inva- 
sion of  personal  and  property  rights  within  the  meaning  of 
the  Federal  and  State  constitutions.  By  this  act  the  State 
has  deprived  the  citizen  of  the  lawful  use  of  his  property 
in  a  manner  not  injurious  or  dangerous  to  others. 

It  is  argued  by  the  State  that  laws  similar  to  this  have 
been  passed  in  other  jurisdictions  in  this  country,  but  so  far 
as  we  are  advised  the  highest  courts  of  those  various  States 
have  not  passed  on  the  constitutionality  of  any  of  those 
acts.  Indeed,  the  wording  in  most  of  those  statutes  is  so 
very  different  from  the  wording  of  this  statute  that  any 
ruling  as  to  them  would  be  of  very  little  assistance  in  this 
case.  A  city  ordinance  very  similar  in  some  respects  to  this 
statute  was  held  unconstitutional  by  the  Supreme  Court  of 
Alabama  in  Tozmt  of  Greensboro  v.  Ehrenreich,  supra. 

The  argument  of  counsel  for  the  State  that  this  act 
should  be  upheld  in  order  to  prevent  fraud  or  deceit  in  the 
sale  of  goods  is  without  merit.  The  provision  in  section  3 
of  the  act  requiring  that  material  used  in  re-making  mat- 
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tresses,  quilts  and  comforters  for  the  person's  own  use  must 
be  sterilized  does  not  violate  any  constitutional  prohibition 
and  is  a  proper  exercise  of  the  police  power.  That  same 
requirement  could  be  made  in  an  act  with  reference  to  the 
manufacture  and  sale  of  mattresses.  Regulations  to  pre- 
vent fraud  and  deceit  in  such  manufacture  and  sale  could 
be  very  readily  provided,  so  as  to  protect  the  public,  with- 
out prohibiting  the  use  of  second-hand  material  if  properly 
renovated  and  sterilized.  The  power  of  the  legislature  to 
protect  society  from  disease  or  epidemic  is  very  broad,  but 
the  legislature  cannot  arbitrarily  destroy  property,  or  any 
substantial  interest  therein,  under  the  guise  of  a  health 
regulation  or  for  the  ostensible  purpose  of  preventing  fraud 
or  deceit. 

Counsel  for  plaintiff  in  error  further  argue  that  there  is 
a  discrimination  between  the  manufacturers  and  dealers  in 
pillows  and  manufacturers  and  dealers  in  mattresses,  com- 
forters and  quilts,  especially  after  they  have  been  used,  as 
there  is  no  provision  made  as  to  pillows;  that,  so  far  as 
this  act  is  concerned,  material  made  second-hand  in  the 
same  way  as  the  material  in  mattresses  may  again  be  made 
into  pillows  and  sold  without  any  regulation  whatever. 
Under  the  decisions  of  this  State  this  is^  class  legislation. 
People  V.  Schenck,  supra;  Josma  v.  Western  Steel  Car  Co. 
249  111.  508 ;  Manowsky  v.  Stephan,  233  id.  409 ;  Horwich 
v.  Walker-Gordon  Laboratory  Co,  205  id.  497 ;  Lippman  v. 
People,  175  id  1 01 ;  i  Lewis'  Sutherland  on  Stat.  Const. 
(2ded.)  sec.  203. 

The  provisions  of  sections  i  and  2  of  the  act  are  arbi- 
trary and  unreasonable  and  must  be  held  unconstitutional 
and  void. 

The  judgment  of  the  municipal  court  of  Chicago  is 

therefore  reversed.  Judgment  reversed. 
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The  People  of  the  State  of  Illinois,  Defendant  in  Er- 
ror, vs,  Augustus  Penman,  Plaintiff  in  Error. 

Opinion  filed  December  22,  1915, 

1.  Statutes — rule  where  it  is  claimed  an  amendatory  act  does 
not  identify  act  amended.  Where  it  is  claimed  that  an  amendatory 
act  is  invalid  because  it  does  not  identify  the  act  amended,  the  rule 
for  the  guidance  of  the  courts  is  to  ascertain  the  intention  of  the 
legislature  and  not  its  mistakes,  and  if  the  legislature  has  expressed 
its  purpose  intelligently  the  act  must  be  upheld. 

2.  Same — amendatory  act  of  1903,  changing  terms  of  court,  is 
valid.  The  act  of  1903,  which  does  not  purport  to  quote  the  title 
of  the  act  amended  but  is  entitled  "An  act  to  amend  section  7  of 
chapter  37  of  an  act  fixing  the  terms  of  holding  court  in  the  sev- 
eral judicial  circuits  of  the  State  of  Illinois,  exclusive  of  Cook 
county,  approved  June  11,  1897,  and  in  force  July  i,  1897,"  suffi- 
ciently identifies  the  act  amended,  even  though  the  words  **of  chap- 
ter 37"  must  be  rejected  as  surplusage  because  the  act  amended 
has  no  chapters,  the  reference  evidently  being  to  the  chapter  of 
Hurd's  Statutes,  in  which  the  act  appears. 

3.  Criminal  law — when  expert  should  he  allowed  to  state  his 
opinion  as  to  zvhat  drug  the  accused  had  taken.  In  a  murder  trial, 
where  it  is  claimed  some  tablets  the  accused  had  taken  previous  to 
the  homicide  were  cocaine  or  some  other  delirifacient  drug  and  it 
is  impossible  to  show  by  direct  evidence  what  the  tablets  were,  the 
court  should  permit  properly  qualified  experts  to  answer  hypotheti- 
cal questions  based  upon  the  symptoms  and  condition  of  the  ac- 
cused as  shown  by  the  evidence,  and  give  their  opinion  as  to  what 
drug  the  accused  had  taken,  if  any. 

4.  Same — expert  should  he  allowed  to  apply  opinion  to  concrete 
case.  Where  an  expert  witness  who  has  examined  the  accused  in 
jail  testifies  to  his  physical  characteristics  and  to  the  general  ef- 
fects of  cocaine  upon  a  human  being  and  has  stated  that  the  effects 
of  the  drug  upon  persons  lasted  from  a  few  minutes  to  several  days, 
he  should  be  allowed  to  give  his  opinion  as  to  how  long  the  effect 
of  the  drug  would  last  upon  the  accused  and  whether  it  would 
cause  a  loss  of  consciousness  or  memory. 

5.  Same — when  an  expert  should  be  allowed  to  state  opinion  as 
to  what  the  accused  was  suffering  from.  In  a  murder  trial,  where 
a  physician  residing  in  the  same  town  with  the  accused  and  who 
treated  the  accused's  eyes  the  day  after  the  homicide  has  testified 
to  the  appearance  and  actions  of  the  accused,  and  that  he,  the  wit- 
ness, is  familiar  with  the  effect  of  cocaine  and  other  like  drugs  and 
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has  made  a  study  of  them,  he  should  be  allowed  to  state  the  symp- 
toms of  cocaine  poisoning,  and  to  give  his  opinion,  from  symptoms 
testified  to  and  stated  in  a  hypothetical  question,  as  to  what  the 
accused  was  suffering  from  when  he  saw  him. 

6.  Same — the  court  should  not  permit  the  People  to  introduce 
certain  class  of  testimony  denied  to  accused.  If  the  court  has  re- 
fused to  allow  witnesses  for  the  accused,  who  saw  him  while  he 
was  in  jail,  to  testify  as  to  what  they  noticed  about  his  actions  or 
whether  there  was  anything  peculiar  about  his  eyes,  it  should  also 
refuse  to  allow  other  witnesses,  who  were  present  on  the  same  oc- 
casion and  who  are  called  by  the  People,  to  answer  the  same  char- 
acter of  questions. 

7.  Same — accused  should  be  allowed  Jo  tell  when  he  put  his  re- 
volver in  his  pocket.  In  a  murder  trial,  to  rebut  any  inference  that 
might  be  drawn  against  the  accused  from  the  fact  that  he  had  a 
revolver  in  his  possession  at  the  time  of  the  killing,  the  accused 
should  be  allowed  to  state  that  he  had  put  his  revolver  in  his  pocket 
in  the  morning  when  he  was  leaving  the  town,  which  was  at  a  time 
when  he  could  not  have  anticipated  meeting  the  deceased. 

8.  Same — accused  should  he  permitted  to  show  he  took  drug  in- 
zfoluntarily.  Where  it  is  claimed,  in  a  murder  trial,  that  the  ac- 
cused was  suffering  from  cocaine  poisoning  or  from  the  effect  of 
some  other  drug  contained  in  some  tablets  given  him  by  an  ac- 
quaintance, the  accused  should  be  permitted  to  state,  as  bearing 
on  the  question  of  his  taking  the  drug  voluntarily  or  involuntarily, 
that  his  acquaintance  told  him  the  tablets  were  breath  perfumers. 

9.  Same — instructions  should  not  ignore  defense  of  self -defense. 
Instructions  which  substantially  inform  the  jury  that  a  homicide 
under  the  conditions  stated  therein  would  be  murder  are  improper, 
as  ignoring  the  defense  of  self-defense  sought  to  be  established  by 
evidence,  even  though  such  defense  may  not  have  been  made  out. 

10.  Same — when  instruction  is  erroneous  in  ignoring  defense 
of  insanity.  Where  insanity  from  the  effect  of  cocaine  or  some 
other  drug  is  one  of  the  defenses  in  a  murder  trial,  it  is  error  to 
give  an  instruction  stating  that  it  is  sufficient  to  entitle  the  People 
to  a  conviction  if  the  jury  believe,  from  the  evidence,  that  every 
material  allegation  in  the  indictment,  or  any  count  thereof,  has 
been  proved  beyond  a  reasonable  doubt. 

11.  Same — accused  does  not  have  burden  of  proving  insanity. 
It  is  not  necessary,  before  the  jury  can  acquit  on  the  ground  of  in- 
sanity, that  the  evidence  should  show  that  the  accused  was  not  of 
sound  mind,  as  it  is  sufficient  if  from  the  evidence  there  is  a  rea- 
sonable doubt  of  his  sanity. 
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12.  Same — what  instruction  should  be  given  for  the  defendant. 
An  instruction  having  proper  basis  in  the  evidence  should  be  given 
which  states  that  if  the  jury  believe,  from  the  evidence,  "that  the 
shooting  alleged  to  have  been  done  by  the  defendant  was  done  at 
a  time  when  the  defendant  was  affected  by  and  labored  under  an 
attack  of  a  brief  or  temporary  madness  or  insanity,  the  result  of 
an  involuntary  taking  by  the  defendant  of  some  drug  preceding  the 
act,  and  that  he  was  thereby  rendered  unconscious  of  what  he  was 
doing,  that  would  constitute,  in  law,  a  complete  and  entire  defense 
to  the  whole  prosecution,  and  he  should  under  such  state  of  proof 
be  acquitted." 

13.  Same — one  may  act  without  intention  or  may  intentionally 
kill  without  committing  murder.  While  every  sane  person  must  be 
supposed  to  intend  the  ordinary  and  natural  consequences  of  his 
act,  yet  he  may  act  without  intention,  and  one  may  intentionally 
kill  another  in  self-defense  and  not  be  guilty  of  murder. 

14.  Same — deliberate  use  of  deadly  weapon  does  not  always  im- 
ply malice.  The  deliberate  and  intentional  use  of  a  deadly  weapon 
by  which  one  is  killed  does  not  always  imply  malice  so  as  to  make 
the  killing  murder. 

Farmer^  C.  J.,  dissenting. 

Writ  op  Error  to  the  Circuit  Court  of  Champaign 
county ;  the  Hon.  Solon  Philbrick,  Judge,  presiding. 

Dobbins  &  Dobbins,  Herrick  &  Herrick,  C.  C.  Le- 
FoRGEE,  and  F.  T.  Carson,  for  plaintiff  in  error. 

P.  J.  LucEY,  Attorney  General,  Louis  A.  BuscH, 
State's  Attorney,  and  A.  B.  Garrett,  (John  Keeslar, 
A.  D.  MuLLiKEN,  and  W.  G.  Spurgin,  of  counsel,)  for 
the  People. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court: 

Augustus  Penman,  having  been  convicted  in  the  cir- 
cuit court  of  Champaign  county  of  murder  and  sentenced 
to  imprisonment  in  the  penitentiary  for  life,  has  sued  out 
a  writ  of  error  to  reverse  the  judgment. 

The  indictment  was  returned  at  a  term  of  the  court  be- 
ginning on  the  first  Monday  of  September,  191 3. '  It  is  in- 
sisted that  there  was  no  law  authorizing  the  holding  of  a 
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term  of  the  circuit  court  at  that  time,  and  therefore  the  pro- 
ceedings were  without  jurisdiction  and  the  judgment  should 
have  been  arrested.  An  act  approved  June  ii,  1897,  was 
passed  by  the  legislature,  entitled  "An  act  to  amend  'An 
act  concerning  circuit  courts  and  to  fix  the  time  for  holding 
the  same  in  the  several  counties  in  the  judicial  circuits  of 
the  State  of  Illinois,  exclusive  of  the  county  of  Cook,'  ap- 
proved May  24,  1879,  in  force  July  i,  1879."  (Laws  of 
1897,  P-  191-)  The  act  consists  of  nineteen  sections  and  is 
not  divided  into  chapters.  The  county  of  Champaign  was 
in  the  sixth  circuit,  and  by  section  7  of  this  act  the  times 
of  holding  court  in  that  circuit  were  fixed.  In  the  county 
of  Champaign  the  terms  were  directed  to  be  held  on  the 
fourth*  Monday  of  September  and  the  first  Monday  in 
March.  In  1903  "An  act  to  amend  section  7  of  chapter 
37  of  an  act  fixing  the  terms  of  holding  court  in  the  sev- 
eral judicial  circuits  of  the  State  of  Illinois,  excliisive  of 
Cook  county,  approved  June  11,  1897,  and  in  force  July  i, 
1897,"  was  passed.  (Laws  of  1903,  p.  147.)  It  was  en- 
acted "that  section  7  of  chapter  37,  fixing  the  terms  of 
holding  court  in  the  several  judicial  circuits  of  the  State  of 
Illinois,  exclusive  of  Cook  county,  approved  June  11,  1897, 
in  force  July  i,  1897,  be  amended  to  read  as  follows:  Sec- 
tion 7. — In  the  county  of  Champaign  on  the  first  Monday 
in  January,  the  first  Monday  in  April  and  the  first  Monday 
in  September  of  each  year,"  etc,  It  is  contended  that  the 
title  to  this  act  purported  to  amend  a  part  of  a  chapter 
which  did  not  exist  in  the  act,  and  that  the  act  itself  did 
not  identify  any  portion  of  an  existing  act  and  was  there- 
fore invalid.  The  title  of  the  act  does  not  purport  to  quote 
the  title  of  the  previous  act,  though  it  does  refer  correctly 
to  the  act  of  1897  by  its  subject  and  the  date  of  its  ap- 
proval. It  refers  to  chapter  37  when  there  is  no  chapter 
37  in  the  act.  The  omission  of  the  words  "of  chapter  37" 
leaves  a  correct  reference  to  the  act  intended  to  be  amended. 
The  rule  for  the  guidance  of  courts  in  such  a  case  is  to 
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ascertain  the  intention  of  the  legislature,  and  not  its  mis- 
takes either  as  to  law  or  facts.  The  only  question  is,  has 
the  legislature  expressed  its  purpose  intelligently?  If  it  has, 
the  act  is  valid  and  must  be  upheld.  (Patton  v.  People,  229 
111.  512;  People  V.  VanBever,  248  id.  136.)  In  the  latter 
case  the  amendatory  act  was  entitled  "An  act  to  amend  the 
Criminal  Code,"  while  the  act  sought  to  be  amended  was  en- 
titled "An  act  to  revise  the  law  in  relation  to  criminal  juris- 
prudence," etc.,  and  the  amendatory  act  was  sustained.  In 
Otis  V.  People,  196  111.  542,  the  title  was,  "An  act  to  amend 
article  8,  section  202,  of  an  act  entitled  an  act  to  establish 
and  maintain  a  system  of  free  schools."  There  was  no  sec- 
tion 202  in  the  latter  act,  that  number  having  been  given 
to  section  i  of  article  8  of  the  act  to  establish  and  maintain 
a  system  of  free  schools,  in  a  private  publication  in  general 
use  throughout  the  State,  known  as  "Starr  &  Curtis'  An- 
notated Statutes."  The  legislature  was  evidently  misled 
thereby  to  refer  to  the  section  as  section  202.  It  was  held 
that  the  number  "202"  might  be  regarded  as  surplusage  in 
determining  whether  the  amendatory  act  was  in  force.  So 
here,  the  words  "of  chapter  37,"  which  evidently  referred 
to  the  chapter  in  Kurd's  Statutes  upon  the  subject  of  courts, 
must  be  rejected.  By  so  doing  the  title  refers  to  section  7 
of  an  act  fixing  the  terms  of  holding  court  in  the  several 
judicial  circuits,  approved  June  11,  1897.  This  fully  de- 
scribes the  act  by  its  subject  and  the  date  of  its  approval 
and  leaves  no  doubt  of  the  intention  of  the  legislature.  The 
objection  to  the  statute  cannot  be  sustained. 

The  plaintiff  in  error  on  August  9,  1913,  the  date  of 
the  homicide,  was  a  young  man  a  few  weeks  under  twenty- 
two  years  of  age,  living  in  the  village  of  Philo,  in  Cham- 
paign county,  with  his  father,  who  was  a  farmer.  The 
victim  of  the  homicide,  Harold  A.  Shaw,  was  twenty  years 
old  and  lived  in  the  city  of  Urbana  with  his  father,  a  re- 
tired farmer.  The  young  me'n  had  been  acquainted  with 
one  another  for  about  three  years,  and  their  relations  were, 
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and  had  always  been,  friendly.  Shaw  was  the  owner  of  a 
two-seated  racing  automobile  wffich  he  had  been  trying  to 
sell  to  the  plaintiff  in  error.  On  the  afternoon  of  August 
9,  19 1 3,  he  went  to  Philo  in  his  automobile,  taking  with 
him  a  companion,  Mark  Henson.  After  inquiring  for  the 
plaintiff  in  error  at  his  home  and  learning  that  he  had  gone 
to  Danville  and  was  expected  to  return  in  the  evening,  he 
went  to  the  railroad  station  and  waited  there  for  the  train. 
Plaintiff  in  error  came  on  the  train,  got  into  the  automobile 
with  Shaw  and  Henson  and  they  went  to  Penman's  home. 
The  plaintiff  in  error  went  into  the  house,  and  after  making 
some  changes  in  his  clothing  came  out  and  got  in  the  auto- 
mobile with  Shaw.  The  two  drove  off  about  six  o'clock, 
asking  Henson  to  wait  until  they  returned.  About  two 
hours  later  the  plaintiff  in  error  returned  in  the  automobile 
alone,  got  Henson  and  Jesse  Wimmer,  who  lived  in  Philo 
near  Penman's  home,  and  went  to  Urbana.  They  went  to 
Shaw's  house,  where  the  plaintiff  in  error  said  that  Shaw 
had  told  him  to  tell  Henson  to  get  an  extra  tire  and  rim 
for  the  automobile.  Henson  went  into  the  yard  and  got 
the  rim  but  failed  to  find  the  tire.  They  then  went  to  the 
Illinois  Motor  Company's  garage  for  a  shaft  that  belonged 
to  the  automobile,  and  plaintiff  in  error  and  Wimmer  then 
drove  to  Philo,  arriving  there  a  little  after  nine  o'clock. 
About  1 1 130  the  plaintiff  in  error  appeared  in  Villa  Grove, 
ten  miles  south  of  Philo,  driving  the  automobile.  He  drove 
around  the  village  for  about  a  half  hour,  taking  with  him 
for  a  ride  John  Hess,  a  drug  clerk  in  Villa  Grove,  and  at 
another  time  another  business  man  of  that  place.  About 
3 130  the  next  morning  he  appeared  at  Wimmer's  house,  in 
Philo,  and  borrowed  from  him  a  spade.  About  three  hours 
later  Wimmer  found  the  spade,  which  had  been  returned, 
bearing  evidence  of  having  been  used.  On  that  day,  Sun- 
day, August  10,  the  plaintiff  in  error  was  in  the  automobile 
driving  rapidly  around  over  the  country,  and  between  six 
and  seven  o'clock  in  the  afternoon  appeared  in  Urbana  at 
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the  residence  of  Harold  Shaw's  father.  He  told  the  father 
that  he  had  purchased  the  Automobile  from  Harold,  and  that 
Harold  had  taken  the  train  the  evening  before  at  Villa  Grove 
for  Sullivan.  -Later  that  same  evening  the  plaintiff  in  er- 
ror was  in  the  city  of  Danville,  still  driving  the  automobile, 
and  was  arrested  for  driving  without  lights.  He  gave  his 
name  as  Harold  Shaw,  said  that  his  father  was  a  retired 
farmer  living  in  Champaign,  and  left  the  car  as  security  for 
his  appearance.  He  was  arrested  the  next  Thursday  at 
Ridge  Farm,  in  Vermilion  county,  and  then  gave  his  name 
as  Johnson,  saying  that  he  was  from  Texas,  had  been  work- 
ing in  Indiana  and  was  looking  for  a  job  in  Illinois.  On 
Tuesday,  August  12,  Harold  A.  Shaw's  body  was  found 
buried  in  a  pasture  belonging  to  the  father  of  the  plaintiff 
in  error,  about  six  miles  south  of  Philo.  He  had  two  bul- 
let wounds  in  his  head,  one  of  which  passed  through  the 
frontal  bone,  ranged  backward  and  downward  through  the 
brain  and  lodged  in  the  back  part  of  his  head,  at  the  base 
of  the  skull.  This  wound  was  sufficient  to  cause  his  death. 
The  defendant  testified  on  the  trial  that  after  he  got  in 
the  automobile  at  his  home  with  Shaw  they  drove  to  Villa 
Grove  and  back  from  Villa  Grove  to  the  pasture  in  which 
Shaw's  body  was  afterward  found.  There  he  remembered 
that  he  had  received  a  letter  from  his  father,  who  was  in 
Missouri,  telling  him  to  see  that  some  posts  in  a  fence  which 
had  been  left  loose  were  properly  set  to  prevent  the  wander- 
ing away  of  the  stock  in  the  pasture.  He  had  to  walk  from 
the  road  about  a  quarter  of  a  mile  to  the  fence.  Shaw  went 
with  him.  They  were  talking  about  the  purchase  of  Shaw's 
automobile  by  the  plaintiff  in  error.  When  they  got  near 
the  fence  Shaw  said  that  he  hated  to  part  with  the  old  boat, 
and  the  plaintiff  in  error  answered  that  he  did  not  know 
that  Shaw  had  to  part  with  it.  Thereupon  Shaw  stated  that 
he  had  sold  the  car  to  the  plaintiff  in  error  and  the  plaintiff 
in  error  had  to  take  it.  The  plaintiff  in  error  asked  what 
Shaw  would  do  if  he  did  not  take  it,  and  Shaw  replied  that 
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he  would  knock  hell  out  of  him.  PlaintiflF  in  error  replied 
that  he  did  not  know  that  he  would,  and  with  this  Shaw 
answered,  "You  long-legged  giraffe,  you  will  have  to  take 
it,"  and  then  struck  plaintiff  in  error  on  the  breast  with  his 
fist.  The  plaintiff  in  error  testified  that  he  then  "flew  all 
to  pieces  and  did  not  know  what  happened."  He  could 
recall  nothing  afterward  until  he  awoke  lying  in  his  bed  at 
home,  without  any  recollection  as  to  how  he  got  there  or 
knowledge  where  he  was  or  what  time  it  was;  that  he  had 
an  indistinct  recollection  of  having  been  in  the  pasture  with 
Shaw;  that  he  got  up,  looked  out  oi  the  window,  saw 
Shaw's  car  standing  in  front  of  the  house,  went  out  and 
drove  down  to  the  pasture  lot,  where  he  last  remembered 
seeing  Shaw.  He  saw  Shaw  lying  there  dead.  He  lay  down 
and  cried  for  about  a  half  hour  and  then  covered  Shaw's 
face  with  his  handkerchief,  drove  to  Villa  Grove,  picked  up 
Hess,  drove  around  there  for  awhile  and  then  went  back  to 
Philo.  He  decided  to  leave  the  country  but  could  not  bear 
to  leave  Shaw  unburied.  He  went  to  Wimmer's  house, 
called  him  out  of  bed,  borrowed  the  spade,  drove  back  to 
the  pasture  lot,  dug  a  hole  there,  placed  the  body  in  it  and 
covered  it.  He  then  drove  about  over  the  country  the  rest 
of  the  night  and  the  following  day.  In  regard  to  his  ac- 
tions subsequent  to  his  arrest  at  Danville,  Sunday  night,  he 
stated  that  he  went  from  Danville  to  Indianapolis  and  there 
attempted  to  enlist  in  the  navy,  but  was  unsuccessful  be- 
cause he  did  not  fill  the  physical  requirements ;  that  he  went 
from  Indianapolis  to  Cincinnati,  intending  to  work  his  way 
down  the  Ohio  and  Mississippi  rivers  on  a  boat  with  the 
intention  of  going  to  South  America;  that  he  abandoned 
this  plan  and  went  to  Hamilton,  Ohio,  where  he  wrote  a 
post-card,  addressed  to  himself  at  Philo  and  signed  with 
the  name  of  Harold  Shaw.  This  card  was  received  by  mail 
at  his  home  in  Philo.  From  Hamilton  he  returned  to  In- 
dianapolis and  got  on  a  train  for  Danville.  Before  the 
train  was  out  of  the  yards  in  Indianapolis  he  was  recog- 
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nized  by  the  conductor,  who  had  seen  him  on  the  train 
when  he  left  Danville,  and  he  thereupon  jumped  from  the 
moving  train  and  made  his  way  on  foot  out  of  the  city  of 
Indianapolis.  He  then  went  to  Terre  Haute,  where  he 
spent  the  night  with  a  family  he  had  previously  known,  and 
from  there  to  Danville,  where  he  first  read  in  a  Danville 
paper  that  he  was  being  sought.  From  there  he  went  to 
Ridge  Farm,  where  he  was  arrested  Thursday,  Augfust  14, 
while  asleep  in  a  box-car. 

The  defenses  relied  upon  by  the  plaintiff  in  error  were 
insanity  and  self-defense.  The  defense  of  insanity  was 
based  upon  testimony  to  the  following  facts :  The  plaintiff 
in  error  weighed  only  four  and  a  half  pounds  at  birth  and 
was  born  after  only  seven  months'  gestation.  During  1912, 
continuing  until  the  spring  of  1913,  he  had  a  dozen  or  more 
spells  when  things  went  dark  before  his  eyes  and  he  would 
sometimes  fall  over.  On  the  morning  of  August  9  he  went 
to  Danville  on  the  cars  and  spent  the  day  in  that  city,  re- 
turning on  the  evening  train.  During  the  preceding  week 
he  had  worked  during  the  day  and  had  spent  all  but  two 
nights  sitting  up  with  and  waiting  upon  an  old  man,  a  neigh- 
bor, who  was  ill.  While  in  Danville  he  drank  three  glasses 
of  beer  and  nothing  else.  He  went  during  the  afternoon 
to  a  house  of  prostitution,  which  he  had  visited  before  on 
that  same  day.  He  was  accompanied  by  two  other  men. 
They  went  into  a  dance  room  in  the  house,  in  which  there 
was  another  man,  who,  after  talking  with  the  plaintiff  in 
error,  opened  a  little  paste-board  box  in  which  there  were 
some  pinkish  tablets  and  gave  plaintiff  in  error  one.  Plain- 
tiff in  error  bit  it,  and  finding  it  bitter  spat  it  out  in  the 
cuspidor,  but  shortly  after  took  three  or  four  more,  which 
he  swallowed.  They  were  about  the  size  of  cinnamon  drops. 
He  left  the  house  in  a  few  minutes  to  go  to  his  train.  He 
was  dizzy  and  his  strength  failed  him.  He  tried  to  carry 
a  suit-case  for  a  friend  but  was  unable  to  pick  it  up.  His 
throat  and  tongue  were  parched  and  dry  and  he  was  nau- 
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seated.  This  condition  continued  while  he  was  on  the  train. 
He  drank  much  water,  but  it  did  not  relieve  the  parched 
condition  of  his  throat.  He  was  dazed,  his  gait  was  un- 
certain, he  could  not  see  clearly,  his  eyes  were  glassy  and 
staring.  His  memory  was  not  clear  from  the  time  he  got 
in  the  automobile  at  his  home  with  Shaw.  While  going 
from  the  automobile  into  the  pasture  with  Shaw  he  vom- 
ited, was  dizzy  and  walked  with  difficulty.  After  being 
struck  by  Shaw  he  had  no  recollection  of  anything  until 
he  woke  up*  in  his  bed  at  home.  In  the  meantime  he  had 
driven  in  the  automobile  six  miles  to  Philo,  got  Henson 
and  Wimmer,  driven  nine  miles  to  Urbana,  taken  a  drink 
of  coca  cola,  driven  about  the  streets  awhile,  drunk  a  quan- 
tity of  water  and  immediately  vomited,  and  had  returned 
.in  the  automobile  with  Wimmer  to  Philo.  When  he  found 
himself  in  bed  at  home  he  got  up  and  drove  ten  miles  to 
Villa  Grove  and  drove  about  the  town  at  a  high  speed, 
which  he  did  not  slacken  in  turning  corners.  The  next  day 
his  eyes  were  glaring,  the  pupils  distended  and  their  ex- 
pression wild,  his  skin  was  clammy  and  his  hands  were 
twitching.  He  spent  that  night  traveling  on  foot,  in  the 
automobile  and  on  cars  and  the  next  day  felt  a  crawling 
sensation  all  over.  Many  witnesses  testified  to  the  good 
reputation  of  plaintiff  in  error  as  a  peaceable,  law-abiding 
citizen. 

It  was  the  claim  of  the  defense  that  the  tablets  taken 
by  the  plaintiff  in  error  in  Danville  contained  cocaine  or 
some  other  delirifacient  drug,  and  that  his  actions,  condi- 
tion and  appearance  could  not  be  accounted  for  on  any  other 
reasonable  hypothesis.  Evidence  of  expert  witnesses  was 
offered  to  show  the  effect  produced  by  the  taking  of  cocaine, 
the  opinions  of  such  witnesses,  given  in  answer  to  hypo- 
thetical questions,  that  the  plaintiff  in  error  was  suffering 
from  cocaine  poisoning  and  was  insane  on  the  evening  of 
August  9,  1913,  and  the  symptoms  which  formed  the  basis 
of  such  opinions. 
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Dr.  Norbury  made  an  examination  of  the  plaintiff  in 
error  in  the  jail  on  September  4,  1913.  After  describing 
his  physical  characteristics  and  the  general  effects  of  co- 
caine upon  a  human  being,  he  stated  that  the  effects  of  the 
drug  upon  persons  lasted  from  a  few  minutes  to  several 
days.  He  was  asked,  but  the  court  refused  to  let  him  give 
his  opinion,  as  to  how  long  the  effect  upon  the  plaintiff  in 
error  would  last  or  whether  it  would  cause  a  loss  of  con- 
sciousness or  memory.  Dr.  Jesse  testified  that  he  was  fa- 
miliar with  the  effect  of  delirifacient  drugs  and  had  made 
a  study  of  cocaine  and  like  drugs.  The  court  refused  to 
permit  him  to  answer  what  were  the  symptoms  of  cocaine 
poisoning,  or  to  give  his  opinion,  from  symptoms  testified 
to  and  stated  in  a  hypothetical  question,  as  to  what  the 
plaintiff  in  error  was  suffering  from,  or  to  answer  whether 
he  had  an  opinion  or  not.  Dr.  Jesse  saw  the  plaintiff  in 
error  at  the  doctor's  house  about  five  o'clock  in  the  after- 
noon of  Sunday,  August  10,  and  treated  his  eyes.  He  de- 
scribed his  appearance  and  actions  at  that  time.  A  hypo- 
thetical question  was  put  to  him  including  his  condition  on 
Sunday.  It  was  objected  to  on  the  ground  that  it  took 
into  consideration  facts  occurring  on  the  day  following  the 
homicide,  and  he  was  not  allowed  to  answer.  The  court 
should  have  allowed  these  questions  to  be  answered.  The 
plaintiff  in  error  should  not  have  been  confined  to  mere 
opinions  that  he  was  suffering  from  cocaine  poisoning  and 
was  insane,  nor  to  his  condition  at  the  precise  time  of  the 
events  imder  investigation.  Dr.  Norbury  having  testified 
that  persons  might  be  affected  by  cocaine  from  a  few  min- 
utes to  several  days,  should  have  been  permitted  to  apply 
his  knowledge  directly  to  the  case  in  hand,  and  to  answer, 
from  his  personal  examination  of  the  plaintiff  in  error  and 
the  knowledge  of  his  physical  characteristics  acquired  by 
such  examination,  how  long  the  plaintiff  in  error  would  be 
affected  and  whether  his  consciousness  or  memory  would  be 
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affected.     The  plaintiff  in  error  had  a  right  to  submit  to 
the  jury  the  expert's  opinion  on  the  concrete  case. 

When  the  objection  was  sustained  to  the  question  asked 
Dr.  Jesse  in  regard  to  the  symptoms  of  cocaine  poisoning, 
the  objection  made  was  that  there  was  no  evidence  that  the 
plaintiff  in  error  had  ever  taken  cocaine,  and  the  court  said, 
"I  don't  think  so."  After  argument  by  the  defendant's 
counsel  the  court  stated  that  there  was  no  evidence  that  any 
drug  of  any  specific  character  had  been  given ;  if  there  had 
been  the  witness  might  describe  it  and  then  describe  the  ef- 
fects; that  the  way  to  reach  it  was  to  describe  the  condi- 
tion of  the  man  and  then  let  the  doctor  tell  what  kind  of  a 
drug  he  thinks  he  had.  Practically  all  the  defendant's  wit- 
nesses had  then  testified  except  the  experts,  and  thereupon 
the  plaintiff  in  error's  counsel  asked  a  hypothetical  question 
including  the  facts  testified  to  in  regard  to  the  condition  of 
the  plaintiff  in  error  and  calling  for  the  witness'  opinion, 
from  those  symptoms,  as  to  the  cause  of  that  condition. 
The  court  then  sustained  an  objection  to  that  question,  and 
it  was  error  to  do  so.  It  was  impossible  to  furnish  direct 
evidence  that  the  plaintiff  in  error  had  taken  cocaine  or  any 
other  poisonous  drug,  but  there  was  evidence  of  his  condi- 
tion and  certain  s)miptoms  of  the  cause  of  which  a  witness 
having  expert  knowledge  of  the  effect  of  drugs  might  form 
a  reasonable  opinion  which  would  be  a  proper  basis  from 
which  the  jury  might  reasonably  infer  the  taking  of  a  par- 
ticular drug.  To  exclude  such  evidence  was  to  prevent  the 
plaintiff  in  error  from  proving  the  defense  he  was  trying 
to  establish.  Evidence  of  this  character  from  two  other  ex- 
perts was  admitted,  but  Dr.  Jesse  saw  the  plaintiff  in  error 
on  the  day  after  the  tragedy,  he  lived  in  Philo,  in  the  county 
in  which  this  case  was  tried,  and  the  plaintiff  in  error  had 
the  right  to  his  testimony,  and  ought  not  to  have  been  lim- 
ited, as  he  was  by  this  ruling,  to  the  testimony  of  two  expert 
witnesses  coming  from  foreign  counties. 
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While  the  defendant  was  in  the  jail  at  Danville,  after 
his  arrest,  awaiting  his  transfer  to  Urbana,  he  was  seen  by 
several  persons.  Two  of  them  were  offered  as  witnesses  by 
the  defense.  One  was  asked  whether  or  not  he  noticed  the 
actions  of  the  plaintiff  in  error  there,  and  an  objection  to 
the  question  as  leading  was  sustained.  He  was  asked  to 
tell  what  he  noticed  about  him  there,  and  an  objection  was 
sustained.  He  was  asked  to  describe  the  appearance  of  the 
plaintiff  in  erfor's  eyes  with  reference  to  looking  natural  or 
unnatural,  and  an  objection  was  sustained.  The  other  wit- 
ness was  asked  whether,  in  the  conversation  he  had  testified 
he  had  with  the  plaintiff  in  error,  he  observed  his  eyes,  the 
general  appearance  of  his  eyes  or  the  look  out  of  his  eyes, 
and  an  objection  was  sustained.  Two  witnesses  who  were 
present  at  the  same  time  were  offered  by  the  People.  One 
was  asked  if  he  noticed  anything  with  reference  to  his  eyes, 
and  a  motion  to  exclude  the  answer  was  overruled.  The 
other  was  asked  to  describe  the  condition  the  defendant 
was  in,  and  an  objection  was  overruled ;  to  tell  what  he  ob- 
served with  reference  to  the  defendant's  actions  and  looks, 
and  an  objection  was  overruled;  if  he  observed  anything 
with  reference  to  the  expression  on  his  face  and  the  look 
from  his  eyes  to  tell  about  it,  and  an  objection  was  over- 
ruled. A  consistent  rule  would  require  all  this  testimony  to 
be  received  or  all  rejected,  as  well  that  offered  by  the  People 
as  that  offered  by  the  plaintiff  in  error.. 

The  court  erred  in  excluding  the  defendant's  testimony 
that  he  put  his  revolver  in  his  pocket  in  the  morning  when 
he  went  to  Danville.  An  inference  of  malice  or  premedi- 
tation might  be  drawn,  or  at  least  argued,  from  his  posses- 
sion of  the  revolver  at  the  time  of  the  killing,  and  it  was 
proper  to  shov/  that  he  had  taken  it  at  a  time  when  he  could 
not  anticipate  meeting  the  deceased.  The  evidence  in  re- 
gard to  injuries  to  his  head  by  being  kicked  by  a  horse  and 
being  thrown  from  a  motorcycle  in  1912  or  1913  should 
also  have  been  received,  as  well  as  the  statements  of  Shaw 
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that  the  plaintiff  in  error  had  bought  the  automobile  and 
that  Shaw  intended  to  make  him  take  it,  and  that  upon  be- 
ing told  that  that  might  be  pretty  hard  to  do,  Shaw  said 
he  knew  a  way  to  make  him  take  it.  The  evidence  tended 
to  throw  light  on  the  relation  of  the  parties  and  was  com- 
petent. 

The  plaintiff  in  error  attempted  to  prove  that  the  man 
who  gave  him  the  tablets  in  Danville  told  him  they  were 
breath  perfumers,  but  was  not  permitted  to  do  so.  The  tes- 
timony should  have  been  received.  The  defense  of  insanity 
was  based  upon  the  taking  of  those  tablets,  and  whether 
the  defendant  took  them  voluntarily  knowing  what  they 
were,  or  involuntarily  took  cocaine  supposing  it  to  be  some 
innocent  thing,  was  a  question  materially  affecting  his  re- 
sponsibility. It  was  proper  to  show  what  was  said,  in 
order  to  show  that  he  was  deceived  into  taking  the  tablets 
supposing  them  to  be  innocent. 

Complaint  is  made  of  instructions  13,  12  and  10  given 
at  the  request  of  the  People.     They  are  as  follows : 

13.  "The  court  instructs  the  jury  that  the  law  pre- 
sumes that  a  person  intends  all  the  natural,  probable  and 
usual  consequences  of  his  act;  that  when  one  person  as- 
saults another  violently,  in  a  way  and  manner  likely  to  kill, 
and  such  assault  is  not  committed  in  self-defense  and  not 
in  a  sudden  heat  of  passion  caused  by  a  provocation  appar- 
ently sufficient  to  make  the  passion  irresistible  or  involun- 
tary, and  the  life  of  the  person  thus  assaulted  is  actually 
destroyed  in  consequence  of  such  assault,  then  the  legal  and 
natural  presumption  is  that  death  or  great  bodily  harm  was 
intended,  and  in  such  case  the  law  implies  malice,  and  such 
killing  would  be  murder." 

12.  "The  court  instructs  the  jury,  as  a  matter  of  law, 
that  the  words  *malice  aforethought'  do  not  necessarily  im- 
ply the  lapse  of  any  considerable  time  between  the  forming 
of  a  malicious  intent  to  take  life  and  the  actual  execution  of 
that  intent.    Whether  the  design  to  effect  death  was  formed 
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on  the  instant  or  had  been  previously  entertained  is  imma- 
terial, for  the  malicious  killing,  if  proven  by  the  evidence 
beyond  a  reasonable  doubt,  in  either  case  is  murder  under 
the  laws  of  this  State." 

lo.  "The  court  instructs  the  jury  that  where  one  per- 
son kills  another  with  a  deadly  weapon,  no  words  of  re- 
proach or  gesture,  however  irritating  or  provoking,  amount 
to  a  considerable  provocation  in  law ;  and  where  one  person 
unlawfully  kills  another  by  shooting  him  with  a  deadly  and 
dangerous  weapon  where  no  considerable  provocation  ap- 
pears, or  provocation  apparently  sufficient  to  excite  irre- 
sistible passion,  the  law  makes  such  killing  murder." 

These  instructions  have  been  commented  upon  and  criti- 
cised in  various  cases  involving  the  defense  of  self-defense. 
(People  V.  Bissett,  246  111.  516;  People  v.  Jacobs,  243  id. 
580;  Priederich  v.  People,  147  id.  310;  Hammond  v.  Peo- 
ple, 199  id.  173;  Marzen  v.  People,  173  id.  43.)  The  criti- 
cism made  in  the  cases  cited  with  reference  to  these  in- 
structions is  that  they  may  be  construed  as  ignoring  the 
right  of  self-defense.  While  every  sane  person  must  be 
supposed  to  intend  the  ordinary  and  natural  consequences 
of  his  intentional  act,  yet  he  may  act  without  intention. 
One  may  intentionally  kill  another  in  self-defense  and  not 
be  guilty  of  murder ;  so  an  intention  to  kill  may  be  formed 
upon  a  sudden  heat  of  passion  arising  from  a  provocation 
sufficient  to  make  the  killing  manslaughter.  The  deliberate 
and  intentional  use  of  a  deadly  weapon  by  which  one  is 
killed  does  not  always  imply  malice  so  as  to  make  the  kill- 
ing murder.  Although  the  defense  of  self-defense  may  not 
have  been  made  out,  there  was  evidence  on  that  question 
tending  to  a  reduction  of  the  crime  from  murder  to  man- 
slaughter. Further,  they  ignore  the  defense  of  insanity,  and 
in  substance  instructed  the  jury  that  a  homicide  committed 
under  the  conditions  stated  would  be  murder.  These  in- 
structions should  not  have  been  given  in  this  form. 
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The  eighth  instruction  informed  the  jury  that  it  was 
sufficient  to  entitle  the  People  to  a  conviction  if  the  jury 
believed,  from  the  evidence,  that  every  material  allegation 
in  the  indictment,  or  any  count  thereof,  has  been  proved 
beyond  a  reasonable  doubt.  This  instruction  also  ignored 
the  defense  of  insanity. 

The  seventeenth  instruction  informed  the  jury  that  the 
law  presumes  every  man  to  be  sane  until  the  contrary  is 
shown,  and  when  insanity  is  set  up  as  a  defense  by  a  person 
accused  of  crime,  then,  before  the  jury  can  acquit  the  ac- 
cused on  the  ground  of  insanity,  it  must  appear  from  the 
evidence  in  the  case  that  at  the  time  of  the  commission  of 
the  crime  the  accused  was  not  of  sound  mind  but  affected 
with  insanity  to  such  a  degree  as  to  create  an  uncontrollable 
impulse  to  do  the  act  charged,  by  overriding  his  reason  and 
judgment  and  obliterating  his  sense  of  right  and  wrong  as 
to  the  particular  act  done  and  depriving  him  of  the  power 
of  choosing  between  them.  This  imposed  the  burden  of 
proving  insanity  upon  the  plaintiff  in  error.  It  is  not  nec- 
essary before  the  jury  can  acquit  on  the  ground  of  insanity 
that  the  evidence  should  show  that  the  accused  was  not  of 
sound  mind.  It  is  sufficient  if  from  the  evidence  there  is 
a  reasonable  doubt  of  his  sanity.     Dacey  v.  People,  ii6 

111.  555- 

The  court  refused  instruction  No.  56  asked  by  the  de- 
fendant.   This  instruction  is  as  follows : 

56.  "The  jury  are  instructed  that  if  you  believe,  from 
the  evidence,  that  the  shooting  alleged  to  have  been  done 
by  the  defendant  was  done  at  a  time  when  the  defendant 
was  affected  by  and  labored  under  an  attack  of  a  brief  or 
temporary  madness  or  insanity,  the  result  of  an  involuntary 
taking  by  the  defendant  of  some  drug  preceding  the  act, 
and  that  he  was  thereby  rendered  unconscious  of  what  he 
was  doing,  that  would  constitute,  in  law,  a  complete  and 
entire  defense  to  the  whole  prosecution,  and  he  should,  un- 
der such  state  of  the  proof,  be  acquitted." 
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This  instruction  stated  a  correct  rule  of  law  which  was 
not  included  in  any  other  instruction  given  to  the  jury.  It 
was  error  to  refuse  it.  • 

Objection  is  made  to  the  giving  and  refusal  of  other 
instructions,  but  we  do  not  deem  it  necessary  to  discuss 
them. 

For  the  errors  indicated  the  judgment  of  the  circuit 
court  will  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

Mr.  Chief  Justice  Farmer,  dissenting. 


Horace  H.  Stoddard,  Appellant,  vs.  The  Illinois  Im- 
provement AND  Ballast  Company  et  aL  Appellees. 

Opinion  Hied  December  22,  IQ15. 

1.  Appeai^s  and  errors — freehold  is  not  involved  in  forcible  de- 
tainer proceeding.  In  an  action  of  forcible  entry  and  detainer  the 
title  to  the  premises  cannot  be  inquired  into  under  any  circum- 
stance, and  no  freehold  is  involved  in  the  proceeding. 

2.  Same — the  Supreme  Court  zvUl  decline  to  take  jurisdiction 
though  the  parties  do  not  raise  question.  If  the  Supreme  Court  is 
without  jurisdiction  to  determine  the  questions  involved  it  will  de- 
cline to  proceed  even  t^iough  the  parties  have  not  raised  the  ques- 
tion of  jurisdiction. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Harry  C.  Moran,  Judge,  presiding. 

Earl  J.  Walker,  for  appellant. 

Knapp  &  Campbell,  (John  R.  Cochran,  of  counsel,) 
for  appellees. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court: 

This  was  an  action  of  forcible  entry  and  detainer 
brought  by  appellant,  the  landlord,  Horace  H.  Stoddard, 
against  appellees,  before  a  justice  of  the  peace  of  Cook 
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county,  to  recover  possession  of  a  ten-acre  tract  of  land. 
Judgment  in  appellant's  favor  was  entered  in  that  court, 
from  which  an  appeal  was  taken  to  the  circuit  court  of  said 
county.  That  court  entered  a  judgment  in  favor  of  appel- 
lees, and  an  appeal  was  prayed  directly  to  this  court  on  the 
ground  that  a  freehold  is  involved. 

In  a  long  line  of  decisions  this  court  has  held  that  in 
an  action  of  forcible  entry  and  detainer  the  title  of  the 
premises  cannot  be  inquired  into  under  any  circumstances. 
(Thomas  v.  Olenick,  237  111.  167,  and  cited  cases.)  This 
being  so,  a  freehold  cannot  be  involved  in  an  action  of  this 
nature.  This  identical  question  was  before  the  court  in 
Kepley  v.  Luke,  106  111.  395,  and  we  there  held  that  as  a 
freehold  was  not  in  question  in  an  action  of  forcible  entry 
and  detainer  the  case  could  not  be  brought  directly  to  this 
court  for  review.  Thaf  ruling  has  been  repeatedly  cited 
with  approval  by  this  court  or  the  doctrine  affirmed  which 
is  therein  laid  down.  {Yokem  v.  Lovell,\oy  111.  209;  Mc- 
Dole  V.  Shepardson,  156  id.  383;  Spence  v.  Anderson,  108 
id.  457;  Hammond  v.  Doty,  184  id.  246;  Moore  v.  Rich- 
ardson, 197  id.  437;  Thomas  v.  Olenick,  supra.)  These 
decisions  are  decisive.  Neither  party  has  raised  this  ques- 
tion, but  we  have  held  that  it  is  our  duty  to  decline  to  pro- 
ceed where  jurisdiction  is  lacking  to  determine  the  questions 
involved.  Brockway  v.  Riser,  215  111.  188;  Burrouglts  v. 
Kots,  226  id.  40. 

This  court  being  without  jurisdiction  the  cause  will  be 
transferred  to  the  Appellate  Court  for  the  First  District. 
The  clerk  of  this  court  is  directed  to  send  the  record,  ab- 
stracts and  briefs  in  this  cause  to  that  court. 

Cause  transferred. 
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The  People  ex  reL  The  First  National  Bank  of  Joliet, 
Petitioner,  vs,  James  J.  Brady,  Auditor,  Respondent. 

opinion  Hied  December  22,  1915, 

1.  Constitutional  law — Congress  cannot  delegate  power  which 
is  strictly  legislative.  All  strictly  legislative  power  granted  by  the 
Federal  constitution  is  vested  in  Congress  and  cannot  be  delegated 
by  it  to  administrative  or  other  officials. 

2.  Same — Congress  may  confer  the  power  to  determine  whether 
law  applies.  Congress  may  by  general  law  confer  upon  other  bod- 
ies the  power  of  determining  the  application  of  a  law  to  particular 
cases  and  of  formulating  rules  for  its  exercise. 

3.  Same — section  iik  of  Federal  Reserve  act  is  not  a  delega- 
tion of  legislative  power.  Section  life  of  the  Federal  Reserve  act, 
which  authorizes  the  Federal  Reserve  Board  to  grant,  by  special 
permit,  to  national  banks  applying  therefor,  when  not  in  contra- 
vention of  State  or  local  laws,  the  right  to  act  as  trustees,  execu- 
tors or  administrators,  is  not  a  delegation  of  legislative  power  to 
the  Federal  Reserve  Board,  as  such  section  merely  authorizes  the 
board  to  determine*  whether  a  particular  bank  has  complied  with 
the  Federal  Reserve  act. 

4.  Same — Federal  Reserve  Board  acts  as  a  mere  agent  of  Con- 
gress, Under  section  life  of  the  Federal  Reserve  act  the  Federal 
Reserve  Board  is  the  mere  agent  of  Congress  to  ascertain  whether 
or  not  the  exercise  by  a  national  bank  of  the  power  to  act  as  trus- 
tee, executor  or  administrator  is  in  contravention  of  State  or  local 
laws,  and  if  it  decides  that  the  exercise  of  such  power  does  not 
contravene  State  or  local  laws  the  ministerial  duty  of  issuing  a 
permit  is  imposed  upon  it. 

5.  Same — power  of  Congress  to  create  hanking  corporations. 
Congress  has  no  express  power  to  create  banking  corporations  but 
its  power  to  do  so  is  implied  under  section  8  of  article  i  of  the 
Federal  constitution,  upon  the  ground  that  a  banking  corporation 
is  a  convenient;  useful  and  essential  instrument  of  the  government 
in  its  fiscal  operations  and  is  a  necessary  and  proper  means  of 
carrying  into  execution  the  powers  granted  to  the  government. 

6.  Same — Congress  has  no  express  or  implied  power  to  create 
corporation  for  sole  purpose  of  acting  as  trustee.  Congress  has  no 
express  or  implied  power  to  create  a  corporation  for  the  sole  pur- 
pose of  acting  as  trustee,  executor  or  administrator,  and  its  power 
to  authorize  a  national  bank  to  engage  in  such  business  depends, 
therefore,  upon  the  question  whether  such  authority  is  reasonably 
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necessary  to  the  efficiency  of  national  banks,  in  order  to  carry  out 
the  purpose  of  their  creation  as  governmental  agencies. 

7.  Same — section  iik  of  the  Federal  Reserve  act  is  unconsti- 
tutional. Section  i life  of  the  Federal  Reserve  act,  which  grants 
power  to  national  banks  to  act  as  trustees,  executors  or  adminis- 
trators if  such  power  is  not  in  contravention  of  State  or  local  laws, 
is  unconstitutional,  in  that  such  power  is  not  reasonably  necessary 
to  the  efficiency  of  such  banks  as  agencies  of  the  government  and 
concerns  matters  of  private  property  rights  which  are  subject  to 
regulation  by  the  States  and  not  to  the  control  of  Congress. 

8.  Banks — permission  to  a  national  bank  to  act  as  trustee  is  in 
contravention  of  laws  of  Illinois.  Permission  to  a  national  bank 
to  act  as  trustee,  executor  or  administrator,  as  authorized  by  sec- 
tion life  of  the  Federal  Reserve  act,  is  in  contravention  of  the  laws 
of  the  State  of  Illinois,  which  has  dealt  with  the  subject  of  trust 
companies  under  its  exclusive  power  to  regulate  property  within 
the  limits  of  the  State  and  control  the  mode  of  acquiring,  trans- 
ferring and  distributing  the  same. 

Original  petition  for  mandamus, 

BarRj  McNaughton  &  Barr,  for  petitioner. 

P.  J.  LucEY,  Attorney  General,  and  Thos.  E.  Dempcy, 
(Lester  H.  Strawn,  of  counsel,)  for  respondent. 

Mr.  Chief  Justice  Farmer  delivered  the  opinion  of 
the  court: 

The  People  of  the  State  of  Illinois,  on  the  relation  of 
the  First  National  Bank  of  Joliet,  by  leave  granted,  filed 
in  this  court  a  petition  for  mandamus  against  respondent, 
James  J.  Brady,  Auditor  of  Public  Accounts  of  the  State 
of  Illinois.  The  petition  sets  up  that  the  relator  is  a  na- 
tional banking  association  incorporated  under  and  by  vir- 
tue of  an  act  of  Congress  entitled  "An  act  to  provide  for 
'national  currency,  secured  by  a  pledge  of  United  States 
bonds,  and  to  provide  for  the  circulation  and  redemption 
thereof,"  approved  June  3,  1864,  and  acts  amendatory 
thereof  and  supplementary  thereto;  that  relator  is  a  mem- 
ber bank  of  the  Federal  Reserve  Bank  of  Chicago,  organ- 
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ized  under  and  by  virtue  of  an  act  of  Congress  entitled 
"An  act  to  provide  for  the  establishment  of  Federal  re- 
serve banks,  to  furnish  an  elastic  currency,  to  afford  means 
of  re-discounting  commercial  paper,  to  establish  a  more  ef- 
fective supervision  of  banking  in  the  United  States,  and 
for  other  purposes,"  approved  December  23,  191 3 ;  that  the 
Federal  Reserve  Board  created  by  said  Federal  Reserve  act, 
pursuant  to  authority  vested  in  said  board  by  said  act,  upon 
the  application  of  relator  granted  relator  on  April  7,  191 5, 
a  permit  to  act  as  trustee,  executor,  administrator  or  reg- 
istrar of  stocks  and  bonds;  that  upon  the  issuing  of  said 
permit  relator  applied  to  respondent  for  a  certificate  of 
authority  to  act  under  what  is  generally  denominated  the 
Trust  act  of  the  State  of  Illinois.  The  petition  avers  that 
at  the  time  of  making  such  application  relator  had  per- 
formed all  things  required  by  it  to  be  done  by  the  provi- 
sions of  the  Illinois  Trust  act  and  the  general  Incorporation 
act  of  Illinois,  and  that  respondent  refused,  and  refuses,  to 
issue  relator  such  certificate  of  qualification.  The  petition 
prays  that  a  peremptory  writ  of  mandamus  issue,  directed 
to  respondent,  commanding  him  forthwith  to  issue  to  re- 
lator a  certificate  of  qualification,  as  provided  under  the 
Trust  act  of  Illinois. 

Respondent  demurred  to  the  petition,  assigning  the  fol- 
lowing three  reasons  in  justification  of  his  refusal  to  issue 
the  certificate  of  qualification :  ( i )  That  section  1 1^  of  the 
Federal  Reserve  act  is  a  delegation  of  legislative  power  by 
Congress  to  the  Federal  Reserve  Board,  in  violation  of  the 
constitution  of  the  United  States,  and  is  for  that  reason 
void;  (2)  if  it  be  held  that  section  ii^  is  not  a  delegation 
of  legislative  power  but  a  general  grant  by  Congress  to 
national  banks  of  the  power  to  act  as  trustees,  executors," 
administrators  or  registrars  of  stocks  and  bonds,  it  is  un- 
constitutional and  void  for  want  of  power  in  Congress  to 
grant  such  a  franchise  to  a  national  corporation;  (3)  that 
to  permit  national  banks  to  act  as  trustees,  executors,  ad- 
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ministrators  or  registrars  of  stocks  and  bonds  in  Illinois 
would  be  in  contravention  to  the  laws  of  Illinois. 

First — Is  section  ii^  of  the  Federal  Reserve  act  an 
attempted  delegation  of  legislative  power  to  the  Federal 
Reserve  Board?  If  it  is,  the  Federal  Reserve  act  in  this 
particular  is  unconstitutional,  since  section  i  of  article  i 
of  the  Federal  constitution  reads:  "All  legislative  powers 
herein  granted  shall  be  vested  in  a  Congress  of  the  United 
States,  which  shall  consist  of  a  senate  and  house  of  repre- 
sentatives." Section  ii^  of  the  Federal  Reserve  act  reads: 
"The  Federal  Reserve  Board  shall  be  authorized  and  em- 
powered *  *  *  to  grant  by  special  permit  to  national 
banks  applying  therefor,  when  not  in  contravention  of  State 
or  local  law,  the  right  to  act  as  trustee,  executor,  admin- 
istrator or  registrar  of  stocks  and  bonds,  under  such  rules 
and  regulations  as  said  board  may  prescribe." 

It  will  not  be  controverted  that  all  strictly  legislative 
power  granted  by  the  Federal  constitution  is  vested  in  Con- 
gress and  that  all  the  powers  which  Congress  may  exercise 
are  legislative.  Congress  cannot  delegate  powers  strictly 
and  exclusively  legislative  in  their  nature  to  administrative 
or  other  officials.  On  the  other  hand,  Congress  may  by 
general  law  confer  upon  another  branch  of  the  government 
the  duty,  not  of  legislation  but  of  execution,  and  the  further 
duty  of  determining  the  application  of  legislation  to  par- 
ticular cases  and  formulating  rules  for  its  exercise.  As 
said  by  Chief  Justice  Marshall  in  IV  ay  man  v.  Southard,  lo 
Wheat.  I,  on  pages  42  and  43 :  "It  will  not  be  contended 
that  Congress  can  delegate  to  the  courts,  or  to  any  other 
tribunals,  powers  which  are  strictly  and  exclusively  legisla- 
tive, but  Congress  may  certainly  delegate  to  others,  powers 
which  the  legislature  might  rightfully  exercise  itself." 

Does  the  section  of  the  Federal  Reserve  act  set  out  at- 
tempt to  delegate  to  the  members  of  the  Federal  Reserve 
Board  any  legislative  duties,  and  if  so,  what?  On  the  other 
handy  does  not  the  act  rather  authorize  the  Federal  Reserve 
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Board  to  apply  the  provisions  of  the  act  to  those  banks 
which,  upon  application,  are  entitled  to  its  provisions?  A 
national  bank,  upon  becoming  a  member  bank  of  a  Federal 
reserve  bank,  is  by  the  provisions  of  section  life  entitled  to 
a  permit  to  act  as  trustee,  etc.,  on  application  to  the  Federal 
Reserve  Board,  provided  the  grant  of  such  permit  would 
not  be  "in  contravention  of  State  or  local  law."  In  our 
opinion  Congress,  by  the  passage  of  the  Federal  Reserve 
act,  purported  to  authorize  such  national  banks  as  complied 
with  its  terms  to  act  as  trustees,  executors,  etc.,  and  it  was 
but  left  to  the  Federal  Reserve  Board  to  determine  which 
national  banks  making  application  complied  with  and  were 
entitled  to  the  provisions  of  the  act.  The  legislation  grant- 
ing the  power  was  that  of  Congress;  the  decision  as  to 
what  banks  the  legislation  was  applicable  was  delegated  to 
the  Federal  Reserve  Board. 

The  constitutionality  of  acts  delegating  administrative 
power  to  boards,  commissions  or  individuals  has  often  been 
before  the  courts  and  upheld.  In  Field  v.  Clark,  143  U.  S. 
649,  the  constitutionality  of  section  3  of  the  Tariff  act  of 
October  i,  1890,  was  involved,  which  act  provided,  "that 
with  a  view  to  secure  reciprocal  trade  with  countries  pro- 
ducing the  following  articles,  and  for  this  purpose,  on  and 
after  the  first  day  of  January,  1892,  whenever  and  as  often 
as  the  President  shall  be  satisfied  that  the  government  of 
any  country  producing  and  exporting  sugar,  molasses,  cof- 
fee, tea  and  hides,  raw  and  uncured,  or  any  of  such  arti- 
cles, imposes  duties  or  other  exactions  upon  the  agricultural 
or  other  products  of  the  United  States,  which,  in  view  of 
the  free  introduction  of  such  sugar,  molasses,  coffee,  tea 
and  hides  into  the  United  States,  he  may  deem  to  be  recip- 
rocally unequal  and  unreasonable,  he  shall  have  the  power, 
and  it  shall  be  his  duty,  to  suspend,  by  proclamation  to  that 
effect,  the  provisions  of  this  act  relating  to  the  free  intro- 
duction of  such  sugar,"  etc.  The  act  was  held  constitu- 
tional, and  Justice  Harlan,  speaking  for  the  court,  said: 
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"Legislative  power  was  exercised  when  Congress  declared 
that  the  suspension  should  take  effect  upon  a  named  con- 
tingency. What  the  President  was  required  to  do  was 
simply  in  execution  of  the  act  of  Congress.  It  was  not 
the  making  of  law.  He  was  the  mere  agent  of  the  law- 
making department  to  ascertain  and  declare  the  event  upon 
which  its  expressed  will  was  to  take  effect."  The  Federal 
Reserve  Board  is  the  mere  agent  of  the  law-making  de- 
partment to  ascertain  and  declare  whether  or  not  the  exer- 
cise of  trust  powers  by  a  national  bank  would  be  in  con- 
travention of  State  or  local  law,  and  having  once  decided 
the  exercise  of  such  trust  functions  by  national  banks  did 
not  contravene  State  or  local  laws,  the  board  had  then  im- 
posed upon  it  but  the  ministerial  duty  of  issuing  the  permit. 

In  United  States  v.  Grimaud,  220  U.  S.  506,  the  con- 
stitutionality of  an  act  of  Congress  was  involved  and  it 
was  contended  there  was  an  attempted  delegation  of  legis- 
lative power.  The  Secretary  of  Agriculture  was  by  act  of 
Congress  authorized  to  make  provision  for  the  protection 
of  the  public  forests  and  reservations,  promulgate  rules, 
and  the  violation  of  the  rules  was  made  punishable  as  pro- 
vided in  the  act.  A  prosecution  was  had  for  a  violation  of 
such  rules  and  the  constitutionality  of  the  act  was  raised. 
The  court  said:  "In  the  nature  of  things  it  was  imprac- 
ticable for  Congress  to  provide  general  regulations  for 
these  various  and  varying  details  of  management.  Each 
reservation  had  its  peculiar  and  special  features,  and  in  au- 
thorizing the  Secretary  of  Agriculture  to  meet  these  local 
conditions  Congress  was  merely  conferring  administrative 
functions  upon  an  agent  and  not  delegating  to  him  legisla- 
tive power." 

In  Chicago,  Burlington  and  Qtiincy  Railroad  Co.  v. 
Jones,  149  111.  361,  the  constitutionality  of  an  act  of  the 
General  Assembly  of  this  State  was  upheld  as  not  being 
an  attempted  delegation  of  legislative  power.  The  act  pro- 
vided:    "The  railroad  and  warehouse  commissioners  are 
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hereby  directed  to  make  for  each  of  the  railroad  corpora- 
tions doing  business  in  this  State,  as  soon  as  practicable, 
a  schedule  of  reasonable  maximum  rates  of  the  charges 
for  the  transportation  of  passengers  and  freight,"  etc.  As 
involving  the  same  constitutional  question,  see  Stone  v. 
Farmers^  Loan  and  Trust  Co.  ii6  U.  S.  307;  Georgia 
Railroad  and  Banking  Co,  v.  Smith,  128  id.  174;  Hopkins 
V.  Levandowski,  250  111.  372;  People  v.  Warden,  144  N.  Y. 
529;  People  V.  Joyce,  246  111.  124;  Hildreth  v.  Crazvford, 
65  Iowa,  339;  People  v.  Brooks,  loi  Mich.  98;  People  v. 
Roth,  249  111.  532;  Arms  v.  Ayer,  192  id.  601. 

While  it  is  difficult  to  define  the  line  which  separates 
legislative  power  to  make  laws  from  administrative  author- 
ity to  make  regulations  or  apply  the  legislative  provisions, 
we  think  in  the  act-here  involved  no  legislative  power  was 
attempted  to  be  delegated  to  the  Federal  Reserve  Board  but 
the  authority  conferred  upon  it  was  purely  administrative. 

Second — It  is  a  universally  admitted  principle  that  this 
government  is  one  of  enumerated  powers,  and  article  10  of 
the  amendments  to  the  constitution  declares:  "The  powers 
not  delegated  to  the  United  States  by  the  constitution,  nor 
prohibited  by  it  to  the  States,  are  reserv^ed  to  the  States  re- 
spectively, or  to  the  people."  In  Martin  v.  Hunter's  Les- 
see, I  Wheat.  304,  it  was  said:  "The  government,  then, 
of  the  United  States  can  claim  no  powers  which  are  not 
granted  to  it  by  the  constitution,  and  the  powers  actually 
granted  must  be  such  as  are  expressly  given,  or  given  by 
necessaiy  implication."  The  Federal  constitution  does  not 
expressly  authorize  Congress  to  create  corporations  for 
banking  or  any  other  purpose.  Section  8  of  article  i  of 
the  constitution  authorizes  Congress  "to  make  all  laws 
which  shall  be  necessary  and  proper  for  carrying  into  exe- 
cution the  foregoing  [enumerated]  powers,  and  all  other 
powers  vested  by  this  constitution  in  the  government  of 
the  United  States,  or  in  any  department  or  officer  thereof." 
Under  this  provision,  only,  may  Congress,  as  a  means  to 
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a  legitimate  end,  create  corporations.  Whether  Congress 
had  the  power,  under  the  constitution,  to  charter  a  national 
bank  was  the  subject  of  consideration  by  the  Supreme  Court 
of  the  United  States  in  McCulloch  v.  State  of  Maryland, 
4  Wheat.  316.  In  that  case  the  right  of  Congress  to  create 
any  corporation  was  denied.  The  opinion  was  by  Chief 
Justice  Marshall.  The  court  recognized  that  this  right  was 
not  one  of  the  express  powers  granted  by  the  constitution, 
but  said  the  powers  given  to  the  government  implied  the 
appropriate  means  of  execution.  It  was  held  a  bank  was 
a  convenient,  useful  and  essential  instrument  of  the  gov- 
ernment in  its  fiscal  operations,  and  upon  this  ground  it 
was  held  Congress  had  the  implied  power  to  create  the  cor- 
poration. It  was  said:  "Let  the  end  be  legitimate,  let  it 
be  within  the  scope  of  the  constitution,  and  all  means  which 
are  appropriate,  which  are  plainly  adapted  to  that  end, 
which  are  not  prohibited  but  consist  with  the  letter  and 
spirit  of  the  constitution,  are  constitutional."  In  Osborn  v. 
United  States  Bank,  9  Wheat.  738,  the  court  was  asked  to 
reconsider  the  McCulloch  case.  The  Osborn  case  involved 
the  validity  of  a  State  law  imposing  a  tax  on  the  Bank  of 
the  United  States  doing  business  in  the  State  without  being 
permitted  to  do  so  by  the  laws  of  the  State.  It  was  sought 
to  sustain  the  State  law  on  the  ground  that  the  corporation 
was  created  for  the  management  of  an  individual  concern, 
founded  upon  contract  between  individuals  and  having  pri- 
vate trade  and  profit  for  its  principal  object.  The  opinion 
was  by  Chief  Justice  Marshall,  and,  reviewing  the  McCul- 
loch case,  it  was  said  the  whole  opinion  of  the»  court  in 
that  case  was  founded  on  and  sustained  by  the  idea  that 
the  bank  was  "necessary  and  proper  for  carrying  into  eflFect 
the  powers  vested  in  the  government  of  the  United  States." 
The  court  adhered  to  the  decision  in  the  McCulloch  case  as 
to  the  power  of  Congress  to  charter  a  bank  and  refused  to 
modify  that  case  because  the  bank  was  carrying  on  a  private 
business.    The  court  said  it  could  not  be  that  so  much  of 
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the  act  as  incorporated  the  bank  was  constitutional  but 
that  so  much  of  it  as  authorized  its  banking  operations  was 
unconstitutional ;  that  the  bank  was  a  necessary  and  proper 
instrument  for  carrying  on  the  fiscal  operations  of  the  gov- 
ernment; that  unless  it  be  endowed  with  the  faculty  of 
lending  and  dealing  in  money  it  could  not  effect  the  object 
of  its  creation,  and  that  to  destroy  its  chartered  power  to 
lend  and  deal  in  money  would  destroy  the  corporation.  In 
United  States  v.  Harris,  io6  U.  S.  629,  the  court  quoted 
with  approval  from  Story  on  the  Constitution:  "When- 
ever, therefore,  a  question  arises  concerning  the  constitu- 
tionality of  a  particular  power,  the  first  question  is  whether 
the  power  be  expressed  in  the  constitution.  If  it  be,  the 
question  is  decided.  If  it  be  not  expressed,  the  next  in- 
quiry must  be  \0^hether  it  is  properly  an  incident  to  an  ex- 
press power  and  necessary  to  its  execution.  If  it  be,  then 
it  may  be  exercised  by  Congress ;  if  not,  Congress  cannot 
exercise  it." 

When  the  National  Bank  act  of  1864  was  before  the 
Supreme  Court  of  the  United  States  the  doctrine  of  the 
McCulloch  and  Osborn  cases  was  approved,  for  the  reason 
that  national  banks  were  in  the  nature  of  governmental 
agencies  in  carrying  out  governmental  functions,  and  it  was 
held  a  State  could  exercise  no  control  over  them  in  the  dis- 
charge of  their  private  functions.  Farmers'  and  Mechan- 
ics' Nat,  Bank  v.  Deering,  91  U.  S.  29. 

The  basis  upon  which  the  authorities  rest  that  Congress 
has  power  to  create  a  banking  corporation  and  authorize  it 
to  carry  on  a  general  banking  business  is,  that  such  institu- 
tions are  necessary  and  appropriate  agencies  for  the  carry- 
ing out  of  certain  governmental  functions,  and  while  they 
are  authorized  to  engage  in  a  general  banking  business, 
(U.  S.  Rev.  Stat.  sec.  5136,)  such  authority  is  necessary  to 
their  continued  existence  and  the  exercise  of  such  power  is 
necessary  to  enable  the  corporations  to  serve  the  purpose  of 
their  creation.    The  power  to  create  them  was  never  sus- 
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tained  on  the  ground  that  Congress  had  the  right  to  charter 
a  corporation  for  the  purpose,  alone,  of  engaging  in  the 
private  trade  of  banking,  but  the  power  of  such  corporation 
to  engage  in  such  trade  or  business  was  sustained'  as  neces- 
sary to  perpetuate  the  life  of  the  corporation  created  as  an 
instrument  or  agent  for  carrying  out  the  objects  and  pur- 
poses of  the  government.  We  come,  then,  to  the  inquiry 
whether  Congress  has  the  power  to  authorize  a  banking  cor- 
poration created  by  it,  to  engage  in  the  business  of  acting 
as  trustee,  executor  of  wills,  administrator  of  estates  or  reg- 
istrar of  stocks  and  bonds.  If  such  power  exists  it  must 
be  either  because  Congress  has  the  power  to  create  a  cor- 
poration for  that  purpose,  or  because  the  possession  of  such 
authority  by  corporations  Congress  has  the  power  to  create 
is  necessary  to  the  continued  existence  of  the  corporations. 
It  will  not  be  contended  Congress  has  power  to  create  cor- 
porations for  the  sole  purpose  of  acting  as  trustees,  execu- 
tors or  administrators,  and  it  has  not  attempted  to  do  so. 
Such  corporations  could  not  be  made  the  instrumentalities 
for  carrying  out  governmental  functions.  The  business  of 
such  corporations  appertains  to  private  property  rights  un- 
der the  laws  of  the  several  States,  their  devolution,  descent 
and  distributioa  These  are  subjects  of  regulation  by  the 
States  and  not  subject  to  the  control  of  Congress.  (  United 
States  V.  Fox,  94  U.  S.  315 ;  Pennoyer  v.  Neff,  95  id.  714; 
Brown  v.  Fletcher^ s  Estate,  210  id.  82;  Yonley  v.  Laven- 
der, 88  id.  276;  Security  Trust  Co,  v.  Bla^k  River  Nat. 
Bank,  187  id.  211.)  Trust  companies  or  corporations  or- 
ganized for  the  purpose  of  acting  in  trust  capacities  are 
very  different  from  banking  corporations.  In  some  of  the 
States  a  corporation  may  be  authorized  to  do  a  banking 
business  and  also  to  act  as  trustee,  executor  or  administra- 
tor, but  the  two  functions,  when  exercised  by  the  same  cor- 
poration, are  kept  separate  and  apart.  In  some  States  banks 
do  not  exercise  the  powers  of  trust  companies,  and  in  others 
trust  companies  do  not  exercise  banking  functions.    Since 
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Congress  has  no  express  or  implied  power  to  create  trust 
companies  to  act  as  trustees,  executors  or  administrators, 
the  nature  and  character  of  their  business  making  them 
the  creatures  of  the  various  States,  Congress  could  only 
vest  national  banking  corporations  with  such  powers  if  they 
were  reasonably  necessary  to  the  efficiency  of  such  corpo- 
rations for  the  purposes  of  their  creation  as  governmental 
agencies.  If  Congress  had  deemed  the  exercise  of  trust 
powers  by  national  banks  necessary  to  the  accomplishment 
of  the  governmental  purposes  for  which  they  were  created 
it  would  seem  such  power  would  have  been  granted  ex- 
pressly to  all  national  banks,  as  was  the  power  to  exercise 
certain  banking  functions  granted  by  section  5136  of  the 
Federal  statutes.  The  right  of  a  national  bank  to  act  as 
trustee,  etc.,  as  conferred  by  the  Federal  Reserve  act,  was 
made  elective  with  the  bank.  This  feature  of  the  act  would 
preclude  the  conclusion  that  Congress  deemed  it  necessary, 
on  any  ground,  that  national  banks  possess  the  power  to 
act  as  trustees,  executors,  administrators  or  registrars  of 
stocks  and  bonds.  If  it  had,  it  is  evident  it  would  not  have 
made  the  act  elective  and  permissive.  National  banks  with- 
out the  power  to  act  as  trustees,  etc.,  have  efficiently  served 
the  governmental  purposes  for  which  they  were  primarily 
created,  and  it  not  being  shown  such  added  powers  are  now 
necessary  to  the  further  success  of  such  purposes,  and  we 
being  of  the  opinion  the  powers  attempted  to  be  conferred 
by  Congress  belong  strictly  to  the  States,  we  think  the  act, 
in  so  far  as  it  attempted  to  confer  such  powers  upon  na- 
tional banks,  is  unconstitutional  and  void. 

Tliird — The  General  Assembly  of  Illinois,  in  adopting 
the  State  Bank  act,  the  Trust  act  and  the  general  Incorpo- 
ration act,  was  exercising  powers  belonging  to  the  State, 
Banking  corporations  may  qualify  under  the  Trust  act  to 
accept  and  execute  trusts,  and  corporations  may  be  organ- 
ized under  the  general  Incorporation  act  for  that  purpose. 
Section  26  of  the  general  Incorporation  act  provides  that 
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foreign  corporations  doing  business  in  this  State  shall  be 
subject  to  the  liabilities,  restrictions  and  duties  imposed 
upon  corporations  of  like  character  organized  under  the 
laws  of  this  State,  and  they  can  have  no  other  or  greater 
powers.  It  may  well  be  doubted  whether  a  corporation 
created  by  act  of  Congress  for  a  national  governmental 
purpose,  considered  either  as  a  foreign  or  domestic  corpo- 
ration, could  be  construed  to  be  within  the  meaning  of  the 
State  statute ;  but  however  that  may  be,  we  are  of  the  opin- 
ion permission  to  a  national  bank  to  act  as  trustee,  execu- 
tor or  administrator  is  in  contravention  of  the  State  law, 
and  such  permission  is  authorized  by  the  Federal  Reserve 
act  only  "when  not  in  contravention  of  State  or  local  law." 
While  not  expressly  so  stated,  we  understand  the  position 
of  relator,  in  effect,  to  be,  that  if  the  State  is  excluded  from 
the  exercise  of  all  visitorial  and  regulatory  powers,  permis- 
sion to  a  national  bank  to  engage  in  the  execution  of  trust 
powers  would  be  in  contravention  of  the  State  law,  but  it 
is  contended  that  the  exercise  of  the  State  authority  over 
such  corporations  is  not  excluded.  No  such  authority  to 
the  State  is  recognized  either  by  the  act  of  Congress  or  the 
Federal  Reserve  Board.  The  rules  adopted  by  the  board  re- 
quire the  trust  department  of  a  bank  granted  permission  to 
execute  trusts  to  be  a  separate  department,  under  the  man- 
agement of  officers  whose  duties  shall  be  prescribed  by  the 
officers  of  the  bank.  The  funds,  securities  and  investments 
are  required  to  be  held  separate  and  distinct  from  the  funds 
and  securities  of  the  bank,  and  one  from  another.  Rule  4 
requires  examiners  appointed  by  the  comptroller  of  the  cur- 
rency or  designated  by  the  Federal  Reserve  Board  to  make 
thorough  and  complete  audits  of  the  cash,  securities,  ac- 
counts and  investments  of  the  trust  department  at  the  same 
time  examination  is  made  of  the  banking  department.  The 
board  reserves  the  right  to  revoke  permits  where  in  its  opin- 
ion a  bank  has  willfully  violated  the  regulations  of  the  board 
or  the  laws  of  the  State.    If ,  as  claimed  by  relator,  national 
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banks  will  consent  to  an  examination  by  the  State  of  their 
trust  department,  that  would  not  alter  the  situation  from  a 
legal  point  of  view.  A  mere  examination  by  permission, 
and  without  any  authority  to  take  any  action  if  action  be 
found  advisable,  would  be  a  farce.  Large  powers  in  the 
control  and  regulation  of  corporations  authorized  by  the 
Illinois  statute  to  administer  trusts  are  given  the  State.  In 
addition  to  other  important  powers  conferred  on  the  Aud- 
itor of  Public  Accounts,  he  is  required,  personally  or  by 
competent  persons  appointed  by  him,  to  amiually  examine 
such  corporations,  and  may  do  so  oftener  if  in  his  judg- 
ment it  is  necessary.  He  may  cause  proceedings  to  be  in- 
stituted for  violations  of  law,  may  direct  the  discontinuance 
of  any  unsafe  or  illegal  investment,  and  may  revoke  the 
certificate  of  authority  to  do  business.  As  a  mere  business 
proposition  it  would  seem  impracticable  and  inconsistent  to 
attempt  to  subject  the  corporation  to  the  control  or  regula- 
tion of  the  State  and  Federal  authorities  at  the  same  time. 
They  might  disagree  whether  the  department  was  being 
properly  conducted  and  whether  its  powers  were  being  prop- 
erly executed.  It  is  easily  possible,  and  we  think  highly 
probable,  that  there  would  be  conflicts  of  authority  between 
the  State  and  Federal  authorities,  and  in  that  event,  which 
is  to  control  ?  If  both  are  to  have  equal  authority,  how  are 
their  differences  to  be  settled?  And  if  one  has  paramount 
authority,  why  say  the  corporation  is  subject  to  regulation 
and  control  of  both?  We  think  the  question  has  been  set- 
tled against  the  right  of  the  State  to  regulate  or  control  any 
department  of  a  national  bank,  even  if  it  were  conceded 
Congress  had  the  power  to  confer  upon  it  the  authority  to 
act  as  trustee,  executor  or  administrator.  In  Farmers'  Nat. 
Bank  V.  Deering,  supra,  Davis  v.  Blmira  Savings  Bank,  i6i 
U.  S.  275,  Basten  v.  lozva,  188  id.  220,  and  many  other 
^  cases,  it  has  been  held  that  national  banks  are  instrumen- 
talities of  the  Federal  government  in  carrying  out  its  gov- 
ernmental powers,  and  in  the  conduct  of  their  affairs  are 
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not  subject  to  the  authority  and  control  of  States  in  con- 
flict with  the  laws  of  the  United  States;  that  Congress  is 
the  judge  of  the  extent  of  powers  to  be  conferred  upon 
such  banks  and  has  the  sole  authority  to  regulate  and  con- 
trol the  exercise  of  their  operations,  and  the  States  have 
no  authority,  whether  with  hostile  or  friendly  intentions,  to 
interfere  with  national  banks  or  their  officers  in  the  exer- 
cise of  the  powers  bestowed  upon  them  by  the  general  gov- 
ernment. We  have  before  attempted  to  point  out  that  the 
power  to  act  as  trustee,  executor  or  administrator  was  not 
necessary  to  be  conferred  upon  national  banks  to  enable 
them  to  serve  the  purpose  for  which  they  were  created  nor 
necessary  to  the  vitality  or  continued  existence  of  the  cor- 
porations. We  are  furthermore  of  opinion  that  those  are 
subjects  exclusively  within  the  jurisdiction  of  the  State. 
Certain  powers  of  government  belong  exclusively  to  the 
States  and  certain  powers  exclusively  to  the  national  gov- 
ernment. The  power  to  regulate  property  within  the  lim- 
its of  the  State,  the  modes  of  acquiring  and  transferring 
it  and  the  rules  of  descent  and  distribution  of  property 
are  subjects  belonging  exclusively  to  the  jurisdiction  of 
the  State.  {United  States  v.  Fox,  supra;  Pennoyer  v. 
Neff,  supra;  Overley  v.  Gordon,  177  U.  S.  214;  Yonley 
V.  Lavender,  supra.)  Trustees,  executors  and  administra- 
tors deal  with  private  property.  They  are  the  instrumen- 
talities through  which  estates  are  settled  and  the  transfer 
of  property  effected,  and  through  which  private  property  is 
protected  and  guarded  for  the  purpose  of  applying  it  to  the 
uses  for  which  it  was  intended.  They  are  not  subjects  over 
which  the  Federal  government  has  been  given  control,  and 
any  attempt  to  exercise  such  control  would  be  "in  contra- 
vention of  State  or  local  law,**  which  is  forbidden  by  sec- 
tion life  of  the  Federal  Reserve  act  and  would  also  be  in 
violation  of  the  constitution. 

The  demurrer  to  the  petition  is  sustained  and  the  writ 

^^'^^-  Writ  denied. 
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Jennie  Pace  et  ai  Defendants  in  Error,  vs.  George  W. 

Pace  et  ai  Plaintiffs  in  Error. 

Opinion  filed  December  22,  1915, 

1.  Practice — exceptions  to  legal  conclusions  of  the  master  are 
neither  necessary  nor  proper.  The  question  whether  a  master  in 
chancery  has  drawn  an  incorrect  legal  conclusion  from  the  facts  is 
heard  by  the  chancellor  without  exceptions,  and  exceptions  to  such 
legal  conclusions  are  therefore  neither  necessary  nor  proper. 

2.  Wills — mere  fact  that  widow  qualifies  as  executrix  without 
bond  does  not  defeat  her  right  to  renounce  the  will.  The  mere  fact 
that  the  widow  accepts  the  appointment  as  executrix  of  her  de- 
cased  husband's  will  without  bond  and  begins  the  undertaking  of 
carrying  the  will  into  execution  does  not  amount  to  an  election  to 
take  under  the  will  or  raise  an  estoppel  to  prevent  her  subsequently 
renouncing  the  provisions  of  the  will  in  her  favor  and  electing  to 
take  under  the  statute. 

3.  Same — general  rule  as  to  sequestration  to  compensate  disap- 
pointed devisees.  Where  a  devisee  having  the  right  of  election  ex- 
ercises such  right,  a  court  of  equity  will  take  hold  of  that  which  is 
relinquished  to  compensate,  as  far  as  may  be,  the  disappointed  devi- 
sees and  apply  it  in  place  of  the  devise  or  devises  defeated. 

4.  Same — as  a  general  rule,  residuary  devises  abate  before  spe- 
cific devises.  Where  legacies  or  devises  are  abated  on  account  of 
an  election  by  the  widow  to  take  under  the  statute,  the  court  will 
reduce  legacies  and  devises  of  the  same  class  proportionately;  but 
specific  legacies  or  devises  are  not  in  the  same  class  as  those  which 
are  residuary,  and,  as  a  general  rule,  the  latter  will  abate  before 
the  specific  ones. 

5.  Same — when  undivided  half  of  tract  of  land  is  properly  se- 
questered to  compensate  specific  devisee.  Where  a  testator  owning 
three  80-acre  tracts  of  equal  value  devises  one  tract  to  his  widow 
and  one  tract  to  a  certain  person  for  life  with  remainder  to  the 
heirs  of  his  body  and  in  default  of  such  heirs  to  the  residuary  devi- 
sees, who  are  given  the  residue  of  the  property,  it  is  proper  for  the 
court,  when  the  widow  renounces  the  will  and  elects  to  take  one- 
half  the  land  under  the  statute,  there  being  no  children,  to  lay  hold 
of  the  undivided  half  of  the  tract  relinquished  by  the  widow  and 
apply  it  on  the  specific  devise  of  the  other  tract,  half  of  which  was 
taken  from  the  devisees  by  the  renunciation. 

Writ  of  Error  to  the  Circuit  Court  of  McDonough 
county;  the  Hon.  Harry  M.  Waggoner,  Judge,  presiding. 
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Elting  &  Hainline,  for  plaintiffs  in  error. 

George  D.  Tunnicuff,  Flack  &  Lawyer,  and  E.  D. 
Grigsby,  for  defendants  in  error. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

The  defendant  in  error  Jennie  Pace,  in  her  own  right 
and  as  executrix  of  the  last  will  and  testament  of  her  de- 
ceased husband,  Andrew  J.  Pace,  filed  her  bill  in  the  circuit 
court  of  McDonough  county,  alleging  that  she  had  re- 
nounced the  provision  made  for  her  in  the  will  and  sur- 
rendered to  the  estate  the  property  devised  to  her,  making 
the  other  devisees  defendants,  and  asking  for  partition  of 
the  lands  owned  by  her  deceased  husband  at  the  time  of 
his  death.  The  defendants  by  their  answers  admitted  that 
the  widow  had  attempted  to  renounce  the  provision  for  her 
in  the  will  but  denied  that  the  renunciation  was  legal,  on 
the  ground  that  she  was  estopped  by  having  qualified  as 
executrix.  The  residuary  devisees  by  their  answer  also 
claimed  that  if  the  renunciation  was  legal  the  part  re- 
nounced was  intended  by  the  testator  to  pass  under  the  re- 
siduary clause.  Earl  Ingles  by  his  answer  claimed  that  he 
and  his  children  should  be  first  compensated  for  the  loss  of 
an  undivided  half  of  the  lands  specifically  devised  to  him, 
and  his  children,  Donovan  Brand  Ingles  and  Emma  Maxine 
Ingles,  infant  defendants,  by  their  guardian  a4  litem  made 
the  same  claim.  Earl  Ingles,  Donovan  Brand  Ingles  and 
Emma  Maxine  Ingles  filed  their  cross-bill,  asking  the  court 
to  sequester  so  much  of  the  land  devised  to  the  widow  as 
would  compensate  them  for  the  loss  sustained  by  the  re- 
nunciation. The  cross-bill  was  answered  and  the  residuary 
devisees  made  the  same  claims  set  forth  in  their  answer. 
The  cause  was  referred  to  the  master  in  chancery  to  take 
the  evidence  and  report  the  same,  with  his  conclusions. 
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• 

There  was  no  dispute  as  to  the  facts,  which  are  as  fol- 
lows: Andrew  J.  Pace  died  on  August  i8,  1913,  possessed 
of  three  8o-acre  tracts  of  land  of  the  same  value,  located 
side  by.  side  and  called  the  east  80,  the  middle  80  and  the 
west  80.  He  had  no  child  that  would  be  a  lawful  heir. 
By  his  will  he  devised  to  his  wife,  Jennie  Pace,  the  east 
8o-acre  tract  in  fee,  together  with  his  horse,  harness,  buggy, 
household  goods  and  property,  including  a  piano.  He  de- 
vised a  life  estate  in  the  middle  80  acres  to  Earl  Ingles,  an 
illegitimate  son  who  was  not  a  legal  heir,  with  remainder  to 
the  heirs  of  his  body,  and  in  default  of  such  heirs  or  de- 
scendants then  to  pass  under  the  residuary  clause.  There 
was  a  residuary  devise  of  the  remainder  of  his  property 
to  his  brothers  and  sisters  and  the  children  of  his  deceased 
brother  and  sister  in  fee,  and  this  devise  included  the  west 
80  acres  and  a  residence  property  in  the  city  of  Macomb 
not  involved  in  the  suit.  He  appointed  his  wife,  Jennie 
Pace,  executrix  and  provided  that  she  need  not  give  bond 
as  such.  The  widow  qualified  as  executrix  without  giving 
a  bond  and  she  has  acted  as  executrix.  The  personal  prop- 
erty was  insufficient  to  pay  the  debts  and  costs  of  adminis- 
tration, and  the  executrix  took  the  landlord's  share  of  the 
grain  rent  for  the  year  in  which  the  testator  died,  to  make 
up  the  deficiency,  and  she  paid  a  legacy  of  $200  to  Winfield 
Pierpont.  On  November  19,  1913,  she  renounced  the  will 
and  elected  to  take  her  share  of  the  estate  under  the  law, 
which  was  an  undivided  half  of  all  the  real  estate  after  the 
payment  of  debts. 

The  master  reported  as  his  conclusions  that  the  undi- 
vided half  interest  in  the  east  80,  which  was  devised  to 
the  widow,  should  be  sequestered  for  the  benefit  of  Earl 
Ingles  and  his  children,  to  whom  the  middle  80  was  de- 
vised; that  in  case  of  partition  the  undivided  half  of  the 
middle  80  should  be  set  off  to  said  devisees  and  a  sufficient 
amoimt  sequestered  from  the  real  estate  renounced  by  the 
widow  to  equal  the  original  devise,  and  that  the  residuary 
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devisees  were  entitled  to  the  respective  undivided  interests 
set  out  in  the  bill  in  the  west  80  and  the  Macomb  city 
property.  The  cause  was  heard  on  exceptions  filed  to  the 
legal  conclusions  of  the  master,  which  were  not  necessary 
or  proper.  The  question  whether  a  master  in  chancery  has 
drawn  an  incorrect  conclusion  from  the  facts  is  heard  by 
the  chancellor  without  exceptions.  (Hurd  v.  Goodrich,  59 
111.  450;  Hayes  v.  Hammond,  162  id.  133;  VonPlaten  v. 
Winterbotham,  203  id.  198.)  The  decree  adopted  the  con- 
clusions of  the  master,  gave  to  the  widow,  Jennie  Pace,  an 
undivided  half  interest  in  all  the  lands  and  decreed  that  the 
part  renounced  by  the  widow  in  the  east  80  should  be  se- 
questered for  the.  benefit  of  Earl  Ingles  and  his  children. 
The  middle  80  and  the  east  80  being  of  the  same  value, 
the  decree  ordered  that  if  it  could  be  done  without  injury 
or  prejudice  to  the  parties,  the  interest  of  the  widow  should 
be  set  oflF  in  land  other  than  that  devised  to  Earl  Ingles 
and  his  children,  and  the  widow  makes  no  complaint.  Earl 
Ingles  and  his  children  were  content  with  the  decree,  but 
the  residuary  devisees  sued  out  a  writ  of  error  from  this 
court  and  have  assigned  errors  on  the  record. 

The  controversy  between  the  plaintiffs  in  error  and  the 
widow  is  whether  her  attempted  renunciation  of  the  will 
was  effective,  and  the  ground  upon  which  it  is  claimed  it 
was  not  is  that  she  was  estopped  by  qualifying  as  executrix 
without  bond.  It  is  a  well  settled  rule  in  equity  that  if 
any  person  shall  take  any  beneficial  interest  under  a  will  he 
is  thereby  held  to  confirm  and  ratify  every  other  part  of 
the  will,  and  cannot  set  up  any  right  or  claim  of  his  own 
which  would  defeat  or  in  any  way  prevent  the  effect  and 
full  operation  of  any  part  of  the  will.  On  the  question 
whether  a  widow,  by  merely  qualifying  as  executrix  and 
undertaking  the  execution  of  the  will,  takes  a  beneficial  in- 
terest under  its  provisions  and  comes  within  the  rule  the 
courts  are  not  agreed.  It  appears  to  us  that  the  cases  hold- 
ing that  a  widow  is  not  estopped  by  the  mere  act  of  quali- 
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fying  as  executrix  are  based  on  good  reasons  and  that  the 
weight  of  authority  sustains  that  view.  Any  unequivocal 
act  of  dealing  with  the  property  given  by  the  will  as  the 
individual  property  of  the  widow,  or  the  exercise  of  any 
unmistakable  act  of  ownership  over  it,  would  amount  to 
an  election.  Merely  performing  the  duties  of  an  executrix 
does  not  prove  an  election  or  definite  choice  to  take  what  is 
given  by  the  will  and  surrender  the  right  to  take  the  share 
of  the  estate  allowed  by  law.  The  view  that  a  widow,  by 
accepting  an  appointment  as  executrix  of  her  deceased  hus- 
band's will,  not  only  admits  the  validity  of  the  instrument 
as  a  will  but  gives  her  approval  to  each  of  its  provisions 
and  forfeits  her  right  to  choose  between  the  provision  made 
for  her  by  the  will  or  by  the  law  seems  to  us  more  senti- 
mental than  real.  The  fact  that  the  widow  in  this  case  was 
not  required  to  give  a  bond  does  not  aid  in  creating  any  es- 
toppel against  her,  and  we  have  not  discovered  any  principle 
of  estoppel  that  would  apply.  Matter  of  Givin,  yy  Cal.  313 ; 
Taylor  v.  Browne,  2  Leigh,  419 ;  Reaves  v.  Garrett,  34  Ala. 
558;  Bettedictv,  IVilmarth,  46  Pldi,  535;  4  Ann.  Cas.  1033. 
The  next  question  is  whether  sequestration  of  the  undi- 
vided half  of  the  east  80  surrendered  by  the  widow  was 
proper.  The  position  of  counsel  for  the  plaintiffs  in  error 
is,  that  where  a  will  contains  a  residuary  ctause  and  a  de- 
vise given  to  the  widow  which  is  less  than  her  legal  share 
in  the  testator's  estate  is  renounced  by  her,  there  is  nothing 
for  sequestration  and  the  part  renounced  passes  under  the 
residuary  clause.  A  provision  in  favor  of  a  widow  is  in 
legal  effect  only  an  offer  on  the  part  of  the  testator  to  pur- 
chase her  statutory  interest  in  the  estate  for  the  benefit  of 
the  estate,  and  where  she  renounces  the  will  and  takes  un- 
der the  statute  she  simply  refuses  to  accept  such  offer. 
(Blatchford  v.  Nezvherry,  99  111.  11 ;  Diinshee  v.  Dunshee, 
251  id.  405.)  The  argument  is  that  sequestration  is  only 
for  the  purpose  of  compensation,  so  that  there  must  be  a 
benefit  conferred  upon  the  widow  which  can  be  laid  hold 
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of  by  a  court  of  equity  to  compensate  disappointed  devi- 
sees, and  where  the  devise  to  the  widow  is  less  than  her 
legal  estate  there  is  no  such  benefit  and  nothing  left  for 
compensation.  To  maintain  their  position  counsel  rely  upon 
the  decisions  in  Carper  v.  Crowl,  149  111.  465,  and  Bell  v. 
Nye,  255  id.  283.  In  neither  of  those  cases  was  there  any 
renimciation  or  attempted  renunciation  by  the  widow,  but 
the  question  in  each  case  was  whether  the  widow  had  lost 
her  individual  property  by  failing  to  make  an  election  be- 
tween what  was  given  to  her  by  the  will  and  what  she  was 
entitled  to  by  the  law,  where  the  will  gave  her  less  than 
the  law  and  an  election  would  have  been  injurious  to  the 
other  devisees.  In  Carper  v.  Crowl  the  testator  owned 
766J4  acres  of  land.  The  homestead  consisted  of  256^^ 
acres  owned  by  him  and  180  acres  owned  by  his  wife,  and 
all  was  devised  to  the  wife  for  life  or  during  her  widow- 
hood. There  was  no  attempt  to  dispose  of  the  fee  either 
of  the  land  which  the  testator  owned  or  the  180  acres  of 
his  wife.  The  widow  did  not  renounce  the  will  but  took 
possession  of  her  own  land  with  the  other  land  owned  by 
her  husband  and  conveyed  her  land  to  her  daughter,  reserv- 
ing a  life  estate  to  herself.  There  was  no  residuary  clause, 
and  the  heirs-at-law  took  title  to  the  256^^  acres  by  de- 
scent as  heirs-at-law,  subject  to  the  life  estate  of  the  widow. 
The  court  said  that  the  assertion  of  title  in  the  widow  was 
not  inconsistent  with  any  rights  of  the  heirs-at-law  since 
they  were  not  disappointed  of  any  devise  given  them  by 
the  will,  and  therefore  they  had  no  right  to  compensation. 
The  question  was  whether  the  widow  was  bound  to  elect. 
No  question  of  compensation  was  involved,  but  the  court 
was  asked  to  decide  whether  the  widow  was  bound  to  elect 
to  take  her  share  under  the  statute  or  lose  her  property. 
That  which  was  given  her  by  the  will  was  less  than  she 
would  have  been  entitled  to  by  law,  so  that  it  was  for  the 
benefit  and  advantage  of  the  estate  that  she  did  not  re- 
nounce the  will  but  accepted  its  provisions  in  discharge 
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of  her  rights  as  widow.  It  was  held  that  the  heirs-at-law 
could  not  complain  that  the  widow  did  not  make  an  elec- 
tion, which  would  have  been  a  disadvantage  to  them.  The 
law  on  that  subject  was  again  stated  in  Bell  v.  Nye,  where 
the  testator  devised  the  home  farm  and  certain  personal 
property  to  his  wife  for  life,  to  be  accepted  and  received 
by  her  in  lieu  of  dower,  and  included  80  acres  which  be- 
longed to  her.  The  master  found  that  the  widow  took  less 
under  the  will  than  she  would  have  received  under  the  stat- 
ute, and  the  same  rule,  that  heirs  or  devisees  cannot  com- 
plain that  an  election  was  not  made  which  if  made  would 
have  resulted  in  their  injury,  was  applied.  In  this  case  the 
testator  devised  the  east  80  to  his  wife,  who  became  enti- 
tled, as  his  widow,  to  an  undivided  half  of  that  tract,  and 
by  her  renunciation  the  other  undivided  half  could  be  taken 
hold  of  to  compensate  devisees  from  whom  a  part  of  the 
property  devised  to  them  was  taken. 

The  remaining  question  is  whether  the  chancellor  was 
right  in  sequestering  the  undivided  half  of  the  east  80, 
which  the  widow  surrendered  by  renouncing  the  will,  and 
applying  it  to  compensate  Earl  Ingles  and  his  children  for 
the  undivided  half  of  the  middle  80,  which  was  lost  by 
the  renunciation.  Where  a  devisee  having  the  right  of  elec- 
tion exercises  such  right,  a  court  of  equity  will  take  hold 
of  that  which  is.  relinquished  to  compensate,  as  far  as  may 
be,  the  disappointed  devisees  and  apply  it  in  place  of  the 
devise  or  devises  defeated.  {Wilhanks  v.  Wilbanks,  18  111. 
17;  Wakefield  v.  Wakefield,  256  id.  296;  30  Ann.  Cas. 
1913^,  414;  I  Pomeroy's  Eq.  Jur.  sec.  517;  11  Am.  & 
Eng.  Ency.  of  Law, — 2d  ed. — 115.)  Where  legacies  or 
devises  are  abated  on  account  of  a  superior  claim  of  the 
widow  in  consequence  of  her  election  the  court  will  reduce 
legacies  and  devises  of  the  same  class  proportionately,  but 
specific  legacies  and  devises  are  not  in  the  same  class  as 
those  which  are  residuary.  As  a  general  rule,  residuary 
legatees  and  devisees  take  what  is  left  and  their  legacies 
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and  devises  abate  before  specific  devises.  (Lewis  v.  Sedg- 
wick, 223  111.  213;  Kincaid  v.  Moore,  233  id.  584;  Dunlap 
V.  McCloud,  84  Ohio  St.  272. )  The  chancellor  did  not  err 
in  applying  the  undivided  half  of  the  east  80  relinquished 
by  the  widow  to  make  amends  to  Earl  Ingles  and  his  chil- 
dren for  that  part  of  the  middle  80  specifically  devised  to 
them  and  taken  from  them,  by  the  renunciation. 

The  decree  is  affirmed.  ^^^^^^  ^^^^^^ 


Jamk  Frky,  Defendant  in  Error,  vs.  The  Kerens- 
DoNNEWALD  Coal  Company,  Plaintiflf  in  Error. 

Opinion  Hied  December  22,  ipis. 

1.  WoRKMEN^s  COMPENSATION — what  justifies  an  award  of  com- 
pensation. An  award  of  compensation  for  permanent  injury  is 
justified  by  evidence  which  shows  that  the  workman  has  suffered 
paralysis  of  one  side,  so  as  to  incapacitate  him  for  work,  as  the 
result  of  a  blow  on  the  head  from  a  prop,  which  fell  upon  him 
while  he  was  working  as  a  miner  in  a  coal  mine. 

2.  Same — Workmen's  Compensation  act  of  jpji  was  properly 
passed  by  General  Assembly.  The  Workmen's  Compensation  act 
of  191 1  was  properly  passed  by  the  General  Assembly  and  is  a 
valid  law.    (Dragovich  v.  Iroquois  Iron  Co.  269  111.  478,  followed.) 

3.  CoNSTiTUTiONAi.  LAW — what  must  be  shown  where  it  is 
claimed  a  bill  was  not  printed.  Where  a  law  is  attacked  upon  the 
ground  that  the  bill  was  not  printed  before  its  final  passage  by  the 
house  of  representatives,  not  only  the  entire  record  of  the  bill  in 
the  journal  of  the  house,  from  its  introduction  to  its  final  passage, 
must  be  put  in  evidence,  but  it  must  also  appear  by  the  testimony 
of  someone  who  has  examined  the  entire  contents  of  the  journal 
that  the  particular  pages  introduced  in  evidence  constitute  the  en- 
tire record  of  proceedings  in  the  house  with  reference  to  the  bill. 

Writ  of   Error  to  the   Circuit   Court  of   Madison 
county ;  the  Hon.  W.  E.  Hadley,  Judge,  presiding. 

Keefe  &  Sui^uvAN,  for  plaintiff  in  error. 

Springer  &  Buckley,  and  Warnock,  Wii<uamson  & 
Burroughs,  for  defendant  in  error. 
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Mr.  Justice  Duncan  delivered  the  opinion  of  the  court : 

James  Frey  (herein  referred  to  as  the  plaintiff)  was 
employed  during  the  year  19 12  as  a  miner  in  the  coal  mine 
of  the  Kerens-Donnewald  Coal  Company,  located  at  Wor- 
den,  Illinois.  Both  Frey  and  the  coal  company  had  elected 
to  be  bound  by  the  provisions  of  the  Workmen's  Compen- 
sation act  of  191 1,  in  force  May  i,  191 2.  On  November  22, 
19 1 2,  while  engaged  in  mining  coal  in  said  mine,  plaintiff 
was  knocked  down  and  injured  by  a  mine  prop.  Being  in- 
capacitated for  work  he  was  paid  compensation  by  the  de- 
fendant company  at  the  rate  of  $1.42  per  day  up  to  Novem- 
ber 15,  191 3,  making  a  sum  total  of  $489.88.  He  filed  his 
petition  in  the  county  court  of  Madison  county  asking  for 
the  appointment  of  an  arbitrator  to  fix  the  amount  of  com- 
pensation to  be  paid  to  him  under  the  Workmen's  Com- 
pensation act,  which  the  court  did.  The  plaintiff  and  the 
defendant  each  named  an  arbitrator,  and  two  of  said  arbi- 
trators made  a  report  finding  that  plaintiff  was  entitled  to 
compensation  at  the  rate  of  $12  per  week  for  2gi%  weeks, 
or  a  total  of  $3500,  less  $489.88  paid  him  by  the  defend- 
ant. Defendant  then  filed  its  petition  in  the  circuit  court 
and  asked  to  have  the  award  of  the  arbitrators  reviewed 
under  the  provisions  of  said  act.  A  jury  was  waived,  and 
on  a  trial  before  the  court  November  25,  19 14,  the  circuit 
court  made  the  same  findings  as  the  arbitrators,  that  the 
plaintiff  was  permanently  injured  and  totally  disabled,  as 
aforesaid,  and  that  he  was  entitled  to  recover  from  the  de- 
fendant for  his  full  compensation  the  sum  of  $3500,  less 
said  amount  paid  by  it,  or  $3010.12,  payable  at  the  rate  of 
$12  per  week;  that  as  no  payment  had  been  made  by  the 
defendant  since  November  15,  1913,  the  defendant  should 
then  pay  $636  cash,  that  being  the  sum  due  since  said  last 
date  at  $12  per  week,  and  that  the  remainder  of  $2374.12 
be  paid  at  the  rate  of  $12  per  week,  beginning  with  the  date 
of  the  judgment.  This  writ  of  error  is  prosecuted  by  the 
defendant  to  reverse  the  judgment. 
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Only  two  grounds  are  urged  by  the  defendant  for  a 
reversal  of  the  judgment :  ( i )  That  there  is  no  evidence 
in  the  record  sufficient  to  justify  the  award  of  compensation 
to  the  plaintiff  upon  the  ground  that  he  was  injured  while 
in  the  course  of  his  employment,  because  his  paralysis  was 
not  due  to  his  said  injury;  (2)  that  said  act  of  191 1  was 
never  legally  passed  by  the  General  Assembly,  because  the 
bill,  with  its  amendments,  was  not  printed,  as  required  by 
the  constitution,  before  its  final  passage  in  the  house. 

First — The  record  in  this  case  shows  a  stipulation  by  the 
parties  to  this  proceeding  that  plaintiff  was  injured  while 
working  for  the  defendant,  in  the  course  of  his  employ- 
ment. Plaintiff  testified  that  the  prop  in  question  struck 
him  on  the  side  of  the  head,  midway  between  the  top  of 
his  ear  and  the  center  of  the  top  of  his  head,  while  he  was 
mining  coal  for  the  defendant  in  its  said  mine  and  knocked 
him  about  fifteen  feet  against  the  rib  of  coal ;  that  the  top 
of  his  head  was  affected  and  his  skull  fractured;  that  he 
worked  seven  or  eight  days  thereafter,  and  on  Sunday 
morning,  while  he  was  reading  a  newspaper,  he  got  so  he 
couldn't  walk  and  his  wife  put  him  to  bed;  that  he  was 
taken  to  the  hospital  in  Granite  City,  where  they  took  out 
pieces  of  his  skull  and  some  "bruised  blood ;"  that  the  in- 
jury caused  all  his  strength  to  leave  him,  and  that  he  can't 
use  his  right  hand  pr  his  right  leg,  and  that  the  right  side 
of  his  body  is  paralyzed;  that  he  then  had  no  better  use 
of  his  limbs  than  he  had  three  months  after  the  injury,  and 
has  not  been  able  to  do  any  work  since  he  was  paralyzed 
and  sometimes  can  scarcely  walk.  It  was  stipulated  that 
his  average  earnings  for  the  year  previous  to  his  injury 
were  three  dollars  per  day. 

Drs.  D.  L.  Bly,  William  McBrien  and  E.  C.  Ferguson 
testified  for  plaintiff  and  all  of  them  qualified  as  expert 
physicians  of  more  than  fifteen  years'  practice  in  medicine 
and  surgery.  All  of  them  testified  that  plaintiff  had  paraly- 
sis in  the  right  leg  and  arm  and  suffered  from  a  pain  in  the 
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left  side  of  the  head,  where  the  blow  was  received.  Dr. 
McBrien  testified  that  he  made  a  careful  examination  of  the 
plaintiff's  head  and  found  a  dent  pressure  over  the  place, 
on  the  left  side  of  his  head,  where  he  said  he  had  been 
struck  with  a  prop  or  block  of  wood  in  the  mine ;  that  he 
assisted  in  trephining  his  skull  at  the  place  he  was  hurt, 
took  out  a  piece  of  bone  and  relieved  the  pressure,  and 
found  the  bone  dark  and  discolored  but  was  not  sure  that 
he-found  a  blood  clot;  that  the  operation  was  successful  in 
opening  up  and  relieving  the  pressure^  that  he  has  improved 
some  but  cannot  use  the  right  side  of  his  body  much  and 
drags  it  and  in  his  condition  could  not  perform  any  hard 
labor.  He  gave  it  as  his  opinion  that  his  condition  was  due 
to  an  injury  to  the  skull  caused  by  a  blow  and  that  it  is 
permanent.  Dr.  Ferguson  testified  that  in  his  judgment  the 
plaintiff's  condition  was  due  to  the  injury  or  blow  on  his 
head.  He  also  testified  that  the  fact  that  plaintiff  worked 
every  day  after  the  injury  would  increase  his  chances  of 
producing  a  hemorrhage  in  the  brain  if  the  injury  was  such 
as  to  have  destroyed  the  vessels  weakened  by  the  blow; 
also,  that  if  plaintiff  continued  to  work  for  eight  days  fol- 
lowing that  blow  without  being  impaired  from  his  work 
that  might  lead  him  to  believe  other  causes  might  have 
acted  later.  Dr.  Bly  testified  that  he  examined  the  plain- 
tiff and  thought  the  cause  of  his  paralysis  was  due  to  a 
hemorrhage. 

The  foregoing  evidence  amply  sustains  the  findings  of 
the  court.  The  defendant  offered  no  evidence  to  contradict 
the  four  witnesses  aforesaid,  and  they  are  all  the  witnesses 
who  testified  on  this  branch  of  the  case. 

Second — For  the  purpose  of  proving  that  the  Work- 
men's Compensation  act  of  191 1  was  not  legally  passed  by 
the  General  Assembly  the  defendant  produced  before  the 
court  two  large  volumes  certified  by  James  A.  Rose,  Sec- 
retary of  State,  to  be  true  copies  of  the  original  journals, 
respectively,  of  the  senate  and  house  of  the  Forty-seventh 
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General  Assembly  of  Illinois.  The  fly-leaves  and  a  number 
of  pages  in  each  of  said  volumes  were  introduced,  which 
purported  to  show  the  introduction  of  Senate  Bill  No.  283 
by  Mr.  Henson  and  various  proceedings  in  the  house  and 
senate  relating  to  the  passage  of  the  bill,  which,  as  finally 
passed,  is  what  is  known  as  the  Workmen's  Compensation 
act  of  191 1.  The  entire  evidence  introduced  by  the  de- 
fendant failed  to  make  the  proper  proof  that  said  bill  was 
not  printed  before  its  final  passage  in  the  house.  The  pre- 
sumption is  in  favor  of  the  validity  of  the  act,  and  it  can 
only  be  overcome  by  clear  and  convincing  proof  so  as  to 
satisfy  the  court,  beyond  a  reasonable  doubt,  of  its  invalid- 
ity. {People  V,  Joyce,  246  111.  124.)  To  prove  that  a  bill 
was  not  printed  before  its  final  passage  by  the  house,  not 
only  the  entire  record  of  the  bill  in  the  journal  of  the 
house,  from  its  introduction  to  its  final  passage,  should  be 
put  in  evidence,  but  it  should  also  further  appear  from  the 
evidence  of  someone  who  has  examined  the  entire  contents 
of  the  journal,  that  the  pages  introduced  in  evidence  con- 
stitute the  complete  record  of  the  proceedings  in  the  house 
with  reference  to  the  bill.  The  proof  in  this  particular  was 
not  shown  to  be,  and  does  not  purport  to  be,  the  complete 
record  in  the  house  journal  with  reference  .to  the  introduc- 
tion and  passage  of  the  bill. 

The  contention  of  the  defendant,  however,  that  the  act 
is  invalid  because  the  house  journal  does  not  show  that  the 
bill  was  printed  before  its  final  passage,  cannot  be  sustained 
in  any  event  as  this  court  has  passed  upon  that  very  ques- 
tion, and  has  held  that  the  journal  of  the  house  contains 
evidence  that  the  bill  was  printed  before  its  final  passage, 
and  that  the  act  was  legally  passed.  Dragovich  v.  Iroquois 
Iron  Co.  269  111.  478. 

The  judgment  of  the  circuit  court  is  affirmed. 

Judgment  affirmed. 
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John  Goodwine  et  al.  Appellants,  vs.  The  County  of 

Vermilion  et  al.  Appellees. 

Opinion  Hied  December  22,  1915, 

1.  Constitutional  law — unearned  interest  is  not  an  "indebt- 
edness." In  determining  whether  a  proposed  county  bond  issue 
will  exceed  the  constitutional  limit  on  the  indebtedness  which  the 
county  may  incur,  the  interest  to  accrue  upon  such  bonds  is  not 
to  be  counted. 

2.  Counties — section  56  of  act  relating  to  counties  is  in  force. 
Section  56  of  the  act  relating  to  counties,  which  gives  the  county 
board  a  discretion  to  aid  any  town  in  the  construction  of  roads 
and  bridges  and  authorizes  the  county  board  to  levy  a  tax  to  aid 
in  their  construction,  was  not  repealed  by  the  Roads  and  Bridges 
act  of  191 3  and  is  still  in  force, 

3.  Same — county  board  has  power  to  submit  question  of  bond 
issue  to  vote  of^people.  Section  40  of  the  act  relating  to  counties 
authorizes  the  board  of  supervisors  to  submit  to  the  legal  voters  of 
the  county  the  question  of  issuing  bonds  whenever  the  board  shall 
deem  it  necessary  to  issue  bonds  to  enable  it  to  perform  any  of 
the  duties  imposed  upon  it  by  law. 

4.  Same — a  duty  is  imposed  by  law  even  though  its  perform^ 
ance  is  discretionary.  The  duties  imposed  by  law  upon  the  county 
board  include  not  only  those  things  which  the  county  board  is  di- 
rected to  do  by  the  express  mandate  of  the  legislature,  but  also 
those  things  the  legislature  has  authorized  the  county  board  to  do 
if  required  by  the  public  interest. 

5.  Same — when  county  board  is  authorised  to  submit  question 
of  bond  issue  to  a  vote.  If  the  county  board  determines  that  the 
public  interest  requires  the  county  to  aid  in  the  construction  of 
roads  and  bridges  then  the  duty  to  render  such  aid  is  one  imposed 
by  law,  and  the  board  is  authorized  by  section  40  of  the  act  re- 
lating to  counties  to  submit  to  the  legal  voters  the  question  of 
issuing  bonds  to  aid  in  the  construction  of  roads  and  bridges. 

6.  Same — county  board  may  aid  in  constructing  system  of  roads 
throughout  county.  The  county  board,  under  section  56  of  the  act 
relating  to  counties,  may  aid  any  township  in  the  construction  of 
roads  and  bridges  or  it  may  aid  one  or  more  townships  or  all  the 
townships,  and  if  it  determines  upon  such  aid  it  is  not  a  valid 
objection  that  the  aid  takes  the  form  of  concentrating  the  expen- 
diture in  the  complete  construction  of  a  definite  portion  of  road  in 
each  township,  that  the  aid  is  offered  by  the  county  board  and  not 
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requested  by  the  townships,  or  that  the  work  is  to  be  done  under 
the  supervision  of  the  county  and  by  its  agents. 

7.  Same — section  56  of  act  relating  to  counties  is  not  affected 
by  section  126  of  the  Roads  and  Bridges  act.  Section  56  of  the  act 
relating  to  counties,  which  authorizes  a  county  to  aid  in  the  con- 
struction of  roads  and  bridges,  was  not  repealed,  limited  or  modi- 
fied by  section  126  of  the  Roads  and  Bridges  act  of  191 3,  as  the 
limitations  therein  contained  refer  only  to  proceedings  had  under 
that  act. 

Appeal  from  the  Circuit  Court  of  Vermilion  county; 
the  Hon.  Augustus  A.  Partlow,  Judge,  presiding. 

Walter  T.  Gunn,  (J.  W.  Keeslar,  of  counsel,)  for 
appellants. 

John  H.  Lewman,  State's  Attorney,  Rearick  & 
Meeks,  Acton  &  Acton,  and  Hall  &  Holaday,  (O.  M. 
Jones,  of  counsel,)  for  appellees. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

John  Goodwine  and  other  residents,  property  owners 
and  tax-payers  of  the  county  of  Vermilion  filed  in  the  cir- 
cuit court  a  bill  against  the  county,  the  chairman  of  the 
board  of  supervisors  and  the  county  clerk,  the  purpose  of 
which  was  to  enjoin  the  issue  and  sale  of  bonds  amounting 
to  $1,500,000  and  the  collection  of  a  tax  for  the  payment 
of  them.    An  answer  was  filed,  the  cause  was  heard  and  a 

« 

decree  was  rendered  dismissing  the  bill  for  want  of  equity, 
from  which  the  comjJainants  have  appealed. 

The  proposed  bond  issue  purported  to  be  for  the  pur- 
pose of  aiding  in  the  construction  of  roads  and  bridges  in 
the  county,  and  it  appears  from  the  pleadings,  the  exhib- 
its and  a  stipulation  in  regard  to  the  facts  upon  which  the 
cause  was  heard,  that  in  May,  19 14,  a  committee  of  the 
county  board  was  appointed  to  consult  with  the  State  High- 
way Commission  and  its  engineers  relative  to  building  a 
system  of  hard  roads  in  the  county  to  connect  all  the  towns 
of  the  county  with  the  county  seat.    The  committee  reported 
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recommending  the  appropriation  of  funds  to  the  amount  of 
$1,500,000  to  aid  in  the  construction  of  roads  and  bridges 
in  the  county,  the  levy  of  necessary  taxes  for  their  pay- 
ment, and  the  submission  to  the  voters  of  the  county,  at 
the  election  in  November,  of  the  question  of  issuing  county 
bonds  for  such  purpose.  The  board  of  supervisors  there- 
upon adopted  a  resolution  that  the  sum  of  $1,500,000  be 
raised  by  the  issuing  of  county  bonds  to  that  amount  for 
the  purpose  of  aiding  in  the  construction  of  roads  and 
bridges  in  the  county  in  accordance  with  the  provisions  of 
the  report  of  the  committee ;  that  such  sum  of  money  be 
appropriated  from  time  to  time,  as  needed,  in  the  manner 
provided  by  law,  for  the  purpose  of  aiding  in  the  construc- 
tion of  such  roads  and  bridges  in  the  county ;  that  the  nec- 
essary taxes  required  to  pay  off  the  principal  and  interest  of 
such  bond  issue  be  levied,  assessed  and  collected  from  time 
to  time  in  the  manner  required  by  law,  and  that  the  ques- 
tion of  issuing  said  county  bonds  be  submitted  to  the  legal 
voters  of  the  county  at  the  election  in  November,  1914.  A 
majority  of  the  votes  at  the  election  having  been  cast  in 
favor  of  the  issue  of  the  bonds,  a  committee  of  the  county 
board  was  authorized  to  advertise  for  bids  on  them,  to  be 
received  on  May  17,  191 5.  Before  that  date  the  bill  for  an 
injunction  in  this  case  was  filed.  After  the  filing  of  the  bill 
a  curative  act  was  passed  by  the  legislature  for  the  purpose 
of  legalizing  all  elections  where  the  people  have  voted  in 
favor  of  issuing  bonds  for  the  purpose  of  aiding  in  the 
construction  of  roads  and  bridges  in  any  county  or  other 
mimicipality  and  the  bonds  issued  in  pursuance  of  such  elec- 
tions.    (Laws  of  1915,  p.  581.) 

The  appellants  contend  that  the  proposed  bond  issue  was 
in  violation  of  that  provision  of  the  constitution  which  pro- 
hibits any  county  from  becoming  indebted  to  an  amount 
exceeding  five  percentum  of  the  value  of  the  taxable  prop- 
erty therein;  that  the  board  of  supervisors  had  no  au- 
thority to  call  the  election  or  issue  bonds  for  the  purpose 
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of  aiding  in  the  construction  of  roads  and  bridges  in  the 
county ;  that  the  bonds  were  not  issued  for  the  purpose  of 
aiding  any  township  in  the  construction  of  roads  and  bridges 
in  the  county  but  as  an  independent  work  of  the  county, 
and  that  the  curative  act  just  referred  to  is  inoperative  and 
of  no  effect 

The  assessed  value  of  the  real  and  personal  property 
of  the  county  was  $36402,538,  five  per  cent  of  which  is 
$1,820,000.  It  is  stipulated  that  the  aggregate  amount  of 
interest  on  the  bonds  during  the  period  of  twenty  years  to 
be  paid  by  the  county  would  amount  to  $570,000.  While 
the  principal  of  the  bonds  is  less  than  the  limit  of  indebt- 
edness which  the  county  may  incur,  if  the  interest  is  to  be 
considered  in  determining  the  amount  of  such  indebtedness 
that  amount  will  exceed  the  constitutional  limit  by  $250,000. 
The  appellants  insist  that  the  liability  of  the  county  for  the 
interest  is  the  same  as  its  liability  for  the  principal  of  the 
debt;  that  the  amount  of  the  indebtedness  to  be  incurred 
by  the  issue  of  the  bonds  will  be  the  full  amount  of  the 
principal  and  interest  for  the  time  the  bonds  have  to  run, 
and  that  the  whole  amount  of  such  indebtedness  will  be  in- 
curred at  the  time  the  bonds  are  issued.  The  appellees  con- 
tend that  interest  is  a  mere  incident  of  the  principal  and 
cannot  be  regarded  as  a  part  of  the  indebtedness  until  it 
has  accrued.  We  have  held  that  accrued  interest  is  a  debt 
within  the  constitutional  limitation,  (Stone  v.  City  of  Chi- 
cago, 207  111.  492,)  but  the  question  in  regard  to  accruing 
interest  has  never  been  decided  by  this  court.  The  doctrine 
is  stated  in  McQuillin  on  Municipal  Corporations,  (vol.  5, 
sec.  2224,)  that  "interest  is  not  a  debt,  within  the  mean- 
ing of  debt-limit  provisions,  until  it  is  earned  and  becomes 
due,  and  in  determining  whether  an  indebtedness  will  be 
created  in  excess  of  the  debt  limit,  unearned  interest  can 
not  be  added  to  the  principal.  The  authority  granted  by 
the  constitution  or  statute  to  contract  a  debt  refers  to  the 
amount  of  the  debt  at  the  date  at  which  it  is  created  and 
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has  no  reference  to  the  amounts  of  interest  which  accrue 
thereafter.  On  the  other  hand,  interest  which  has  become 
due  and  payable  is  a  part  of  the  existing  indebtedness  in 
figuring  the  total  amount  of  municipal  indebtedness."  The 
cases  of  Ashland  v.  Culbertson,  103  Ky.  161,  Finlayson  v. 
Vaughn,  54  Minn.  331,  and  Herman  v.  City  of  Oconto, 
no  Wis.  660,  sustain  this  statement.  In  the  last  case  it  is 
said:  "Interest  is  not  a  debt,  within  the  meaning  of  the 
constitution,  until  it  is  earned  and  becomes  due."  This  is 
in  accordance  with  the  ordinary  view,  which,  in  estimating 
the  liabilities  of  individuals  or  corporations,  does  not  take 
into  consideration  interest  to  accrue  on  unmatured  obliga- 
tions. Such  interest  is  not  to  be  regarded  as  a  part  of  the 
indebtedness  of  municipal  corporations  within  the  constitu- 
tional prohibition. 

The  appellees  claim  that  the  action  of  the  supervisors 
was  in  accordance  with  the  power  conferred  by  sections  56 
and  40  of  the  act  in  relation  to  counties,  while  the  appel- 
lants contend  that  those  sections  confer  no  authority  on  the 
board  of  supervisors  to  call  an  election  for  the  voting  of 
bonds  to  build  hard  roads.     The  sections  are  as  follows: 

"Sec.  56.  Said  board  shall  have  power  to  appropriate 
funds  to  aid  in  the  construction  of  roads  and  bridges  in 
any  part  of  the  county,  whenever  a  majority  of  the  whole 
board  of  the  county  may  deem  it  proper  and  expedient." 

"Sec.  40.  When  the  county  board  of  any  county  shall 
deem  it  necessary  to  issue  county  bonds  to  enable  them  to 
perform  any  of  the  duties  imposed  upon  them  by  law,  they 
may,  by  an  order,  entered  of  record,  specifying  the  amount 
of  bonds  required,  and  the  object  for  which  they  are  to  be 
issued,  submit  to  the  legal  voters  of  their  county,  at  any 
general  election,  the  question  of  issuing  such  county  bonds. 
The  amount  of  the  bonds  so  issued  shall  not  exceed,  in- 
cluding the  then  existing  indebtedness  of  the  county,  five 
percentum  on  the  value  of  such  taxable  property  of  such 
county,  as  ascertained  by  the  assessment  for  the  State  and 
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county  tax  for  the  preceding  year.  Said  vote  shall  be  by 
ballot,  on  which  shall  be  written  or  printed  'For  county 
bonds/  or  'Against  county  bonds/  and  if  a  majority  of  the 
votes  at  such  election  on  that  question  shall  be  'For  county 
bonds/  such  county  board  shall  be  authorized  to  issue  such 
bonds  of  not  less  than  twenty-five  dollars  ($25),  nor  more 
than  one  thousand  doHars  ($1000)  each,  payable  respec- 
tively, in  not  less  than  one  nor  more  than  twenty  years, 
with  interest  payable  annually  or  semi-annually,  at  the  rate 
of  not  more  than  eight  per  cent  per  annum." 

Section  56  was  not  repealed  by  the  passage  of  the  Road 
and  Bridge  lav^  of  191 3  but  is  still  in  force,  and  confers 
upon  the  county  board  power  to  levy  a  tax  to  aid  in  the 
construction  of  roads  in  the  county.  (People  v.  Jackson- 
ville afid  St  Louis  Raihvay  Co,  265  111.  550;  People  v. 
Wabash  Railroad  Co,  id.  530.)  This  provision  gives  the 
county  board  a  discretion  to  aid  any  town  in  the  construc- 
tion of  roads  and  bridges.  Section  40  authorizes  the  board 
of  supervisors  to  submit  to  the  legal  voters  of  the  county 
the  question  of  issuing  bonds  whenever  they  shall  deem  it 
necessary  to  issue  bonds  to  enable  them  to  perform  any  of 
the  duties  imposed  upon  them  by  law. 

The  appellants  argue  that  a  difference  is  recognized  in 
the  statute  between  duties  imposed  by  law  and  powers  con- 
ferred upon  the  county  board;  that  the  powers  conferred 
by  section  25  bn  the  county  board  are  to  be  exercised  in 
the  discretion  of  the  county  board,  and  that  the  duties  re- 
ferred to  in  section  40  are  only  those  specified  in  section  26 
of  the  act,  stating  that  it  shall  be  the  duty  of  the  county 
board  of  each  county  to  do  certain  things.  In  our  judg- 
ment there  is  no  such  distinction.  The  duties  imposed  upon 
the  county  board  by  law  include  not  only  those  things  which 
the  county  board  is  directed  to  do  by  the  express  mandate 
of  the  legislature,  but  also  those  things  for  the  perform- 
ance of  which  the  legislature  has  conferred  power  upon 
the  county  board  when  the  public  interest  requires  that 
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those  things  should  be  done.  The  county  has  no  powers 
except  those  expressly  conferred  upon  it  by  statute  or  nec- 
essary for  the  performance  of  the  powers  which  are  ex- 
pressly conferred.  Whatever  duty  it  owes  is  necessarily 
a  duty  imposed  by  law.  Whenever  the  public  interest  re- 
quires that  an  act  which  the  county  board  is  authorized  to 
do  should  be  done  and  it  is  within  the  power  of  the  county 
board  to  do  it,  then  it  is  the  duty  of  the  county  board  to 
do  that  act.  The  duty  may  be  one  which  cannot  be  en- 
forced by  mandamus.  It  may  not  be  absolute  but  relative, 
dependent  upon  time,  place,  manner  or  condition.  The 
financial  condition  of  the  county  may  make  impossible  what 
would  otherwise  be  a  pressing  duty,  and  several  urgent 
demands  may  require  the  postponement  of  one  or  more  in 
favor  of  another.  When  the  county  board,  however,  deems 
it  necessary,  to  enable  it  to  perform  any  of  its  duties,  to 
issue  county  bonds,  it  may  submit  the  question  to  the  legal 
voters  of  the  county.  When  the  board  arrived  at  the  de- 
termination that  the  public  interests  of  the  county  demanded 
that  it  should  aid  in  the  construction  of  roads  and  bridges, 
then  it  was  the  duty  of  the  county  board  to  aid  in  their 
construction,  and  that  duty  was  imposed  upon  it  by  law. 
Under  those  circumstances  section  40  expressly  authorized 
the  submission  to  the  people  of  the  question  of  issuing 
bonds  for  the  purpose  of  raising  money. 

Sections  27  and  28,  to  which  the  appellants  refer,  have 
no  application  to  this  situation.  Those  sections  refer  only 
to  a  case  where  the  county  board  shall  deem  it  necessary 
to  assess  taxes  the  aggregate  of  which  shall  exceed  the  rate 
of  seventy-five  cents  on  each  $100  valuation.  No  such  ex- 
cessive rate  is  necessary  in  the  present  case.  The  yearly 
installment  of  the  bonds,  together  with  interest  on  the  whole 
amount,  is  only  half  of  seventy-five  cents  on  each  $100  val- 
uation, as  shown  by  the  record. 

The  appellants  contend  that  the  bonds  are  proposed  to 
be  issued,  not  for  the  purpose  of  merely  aiding  in  building 
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roads  and  bridges,  but  for  the  purpose  of  building  a  com- 
plete and  comprehensive  system  of  hard  roads  connecting 
practically  all  the  cities  and  villages  of  the  county  with  the 
county  seat,  consisting  of  approximately  170  miles  of  roads ; 
that  it  is  no  part  of  the  scheme  that  the  villages  or  town- 
ships shall  contribute  or  pay,  in  their  corporate  capacity, 
any  of  the  cost  of  said  roads  but  that  all  are  to  be  built 
at  the  expense  of  the  county;    that  the  purpose  of  the 
county  is  to  completely  build  the  roads  and  pay  for  them, 
including  the  cost  of  engineering,  excavating,  paving,  fur- 
nishing material,  work  and  labor,  making  a  complete  high- 
way without  any  of  the  cost  thereof  being  assessed  against 
or  paid  by  the  townships,  and  that  although  the  words 
"for  the  purpose  of  aiding  in  the  construction  of  roads  and 
bridges"  are  used  in  the  proceedings,  their  use  is  merely  a 
pretext  and  device  to  make  it  a  legal  duty  imposed  upon 
the  county  board  to  call  an  election  to  authorize  said  bonds. 
It  appears  from  the  record  that  there  are  eighteen  town- 
ships in  Vermilion  county  and  about  1558  miles  of  public 
roads;   that  it  is  intended  to  construct  about  175  miles  of 
highway  by  improving  less  than  one-half  of  their  width  and 
building  a  few  bridges;   that  the  part  of  said  roads  which 
the  county  proposes  to  improve  is  a  strip  sixteen  feet  wide ; 
that  there  wifl  be  constructed  in  each  township  from  two 
to  eighteen  miles  of  public  highway,  except  in  the  town  of 
Danville,  in  which  there  will  be  a  little  over  one  mile  of 
road  outside  the  city  of  Danville ;  that  the  roads  are  to  be 
constructed  of  concrete  or  brick,  ten  feet  wide,  with  gravel 
or  rock  shoulders  three  feet  wide  on  each  side;   that  the 
old  bridges  are  to  be  used  and  that  all  the  roads  are  to  be 
improved  according  to  the  plans  and  specifications  approved 
by  the  State  Highway  Commission.     It  is  averred  in  the 
answer  that  the  towns  will  provide  a  large  part  of  the 
grading  and  drainage  for  said  system^  and  that  some  of  the 
towns  will  furnish  and  pay  for  some  of  the  gravel  to  be 
used  in  the  shoulders  of  a  part  of  the  road.    It  is  manifest 
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that  the  work  is  being  done  according  to  a  plan  or  scheme 
for  the  systematic  improvement  of  the  roads  in  such  a  way 
as  to  connect  all  parts  of  the  county  with  the  county  seat; 
that  the  scheme  was  adopted  by  the  county  board  of  its 
own  initiative,  without  the  action  or  petition  of  the  com- 
missioners of  highways  of  the  various  towns  or  of  any  of 
them,  and  that  the  work  is  to  be  done  under  the  author- 
ity of  the  board  of  supervisors  and  the  supervision  of  its 
agents,  according  to  plans  and  specifications  to  be  approved 
by  the  State  Highway  Commission,  but  it  does  not  follow 
that  the  funds  are  not  appropriated  to  aid  in  the  construc- 
tion of  roads  and  bridges  in  the  county.  Section  56  of  the 
act  in  relation  to  counties  has  been,  in  substantially  its  pres- 
ent form,  a  part  of  the  statute  since  1851,  when  it  appeared 
in  the  act  to  provide  for  township  organization.  (Laws  of 
1 85 1,  p.  51.)  Prior  to  1849  the  counties  in  the  State  had 
exclusive  charge  and  control  of  all  the  roads  within  their 
respective  boundaries,  and  the  public  highways  were  laid 
out,  constructed,  altered,  maintained  and  repaired  under  the 
direction  of  the  county  commissioners'  court.  In  1849  ^ 
township  organization  law  was  passed,  which  placed  the 
roads  within  each  town  under  the  jurisdiction  of  commis- 
sioners of  highways.  (Laws  of  1849,  P-  IQO-)  A  new  law 
on  the  same  subject  took  its  place  in  1851,  containing  the 
provision  which  is  now  section  56  of  the  act  in  relation  to 
coimties.  In  the  revision  of  the  statute,  in  1874,  this  sec- 
tion was  transferred  to  the  act  in  relation  to  counties. 
Since  the  first  township  organization  act  the  care  of  the 
roads  in  counties  under  township  organization  has  been  a 
charge  upon  the  townships  in  which  they  were  situated  and 
not  on  the  counties,  and  the  highway  commissioners  of  the 
towns  have  had  jurisdiction  over  them.  The  section  of 
the  statute  which  authorized  county  boards  to  appropriate 
funds  to  aid  in  the  construction  of  roads  and  bridges  in 
the  county  made  no  provision  as  to  how,  when,  where, 
why,  to  what  extent,  under  what  circumstances  or  on  whose 
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request  they  should  give  aid.  It  did  not  require  that  the 
aid  should  be  upon  the  application  of  the  town,  or  of  the 
highway  commissioners,  or  the  petition  of  individuals.  The 
matter  w^as  left  entirely  to  the  discretion  of  the  board  as 
to  when  it  would  aid,  where,  to  what  extent  and  in  what 
manner.  The  board  had  a  right,  if  in  the  judgment  of  a 
majority  of  its  members  the  public  interest  required  it  to 
do  so,  to  offer  aid  without  being  asked,  and  to  aid  in  one 
township  or  more  and  not  in  others.  If  the  county  board, 
acting  in  good  faith,  according  to  the  best  judgment  of  its 
members  as  to  the  requirements  of  the  public  interest,  should 
undertake  to  aid  all  the  towns  in  the  coimty  in  a  system- 
atic manner,  so  as  to  bring  about  the  building  of  a  con- 
nected system  of  highways  through  every  township  leading 
to  the  county  seat,  no  valid  objection  could  be  taken  to 
such  action.  It  may  help  any  township.  It  may  help  each 
township.  It  may  help  all  the  townships.  Why  may  it 
not  help  all  the  townships  at  the  same  time  and  in  such  a 
way  as  to  produce  a  connected  system  of  roads?  The  175 
miles  of  road  proposed  to  be  constructed  are  slightly  more 
than  eleven  per  cent  of  the  roads  in  the  county.  The  pro- 
portion in  each  township,  no  doubt,  varies,  in  some  cases 
being  more  and  in  others  less  than  eleven  per  cent.  The 
form  which  the  aid  has  taken  is  the  construction  by  the 
county  of  a  part  of  the  highways  which  the  townships  were 
required  to  niaintaia  In  fact,  the  part  proposed  to  be  con- 
structed by  the  county  is  less  than  half  the  width  of  the 
road.  Why  may  not  the  county,  under  the  statute,  assist 
in  the  construction  of  the  roads  in  a  township  by  assum- 
ing the  exclusive  burden  of  building  a  definite  portion  of 
the  roads  of  the  township  as  well  as  by  assuming  the  bur- 
den of  paying  a  portion  of  the  cost  of  all  the  roads?  It 
might  well  be  that  the  county  would  be  willing  to  assist  in 
the  building  of  roads  in  all  the  townships  according  to  a 
systematic  plan,  under  one  management  and  direction,  when 
it  would  not  be  willing  to  contribute  to  any  township  with- 
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out  such  plan.  It  cannot  be  said  that  the  plan  was  not  to 
aid  the  townships  in  the  construction  of  roads  because  the 
plan  originated  with  the  county.  It  relieved  the  townships 
of  the  cost  of  construction  of  so  much  road.  If  the  county 
did  the  whole  of  the  work  it  was  an  aid  to  the  township 
in  relieving  it  of  so  much  of  its  municipal  burdens.  It 
might  be  that  the  consent  of  the  township  authorities  would 
be  necessary  to  the  construction  of  the  particular  road  de- 
sired to  be  improved,  but  it  is  not  necessary  that  any  con- 
tract should  have  been  entered  into  by  the  authorities  of 
the  town  and  the  county,  or  any  consent  procured,  before 
the  county  undertook  to  raise  the  money  to  carry  out  the 
scheme  which  it  had  determined  upon.  If  the  county  board 
had,  by  agreement  with  the  commissioners  of  highways  of 
any  township,  agreed  to  assist  the  commissioners  by  the 
construction  of  a  certain  road  in  the  township,  it  would 
hardly  be  contended  that  it  was  not  within  the  power  con- 
ferred by  the  legislature  in  doing  so.  If  it  might  assist 
one  township  in  this  way  then  certainly  it  could  assist  every 
other  township  in  the  same  way.  If  in  so  assisting,  the 
roads  were  selected  so  as  to  make  a  connected  system  of 
highways  connecting  the  townships  with  one  another  and 
with  the  county  seat,  this  circumstance  would  constitute  no 
valid  objection  to  the  aid  furnished  any  township  or  all  of 
them.  The  essential  thing  is  that  the  county  board  had  the 
right  to  aid  in  the  construction  of  highways  in  any  town- 
ship in  the  county  or  all  of  them,  and  it  is  not  a  valid  ob- 
jection to  such  aid  that  it  took  the  form  of  concentrating 
the  expenditure  in  the  complete  construction  of  a  definite 
portion  of  road  in  each  township,  that  the  aid  was  offered 
by  the  county  and  not  requested  by  the  township,  or  that 
it  was  done  under  the  supervision  of  the  county  and  by 
its  agents. 

Section  126  of  the  Road  and  Bridge  act  is  as  follows: 

"Sec.   126.  The  several  county  boards  of  counties  are 

hereby  vested  with  the  same  powers  for  constructing,  re- 
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pairing  and  maintaining  gravel,  rock,  macadam  or  other 
hard  roads  in  their  respective  counties  as  the  commissioners 
of  highways  acting  severally  or  together  or  with  the  several 
county  superintendents  of  highways  according  to  the  pro- 
visions of  this  act.  The  county  board  of  any  county  may 
also  assist  any  town  or  road  district  therein  in  the  construc- 
tion of  a  hard  road  under  the  provisions  of  this  act,  to  the 
extent  of  twenty-five  per  cent  of  the  cost  thereof:  Pro- 
vided, however,  that  the  question  of  raising  a  special  perma- 
nent road  tax  or  of  issuing  bonds  for  the  purposes  set  forth 
in  this  act,  shall  first  be  submitted  to  the  legal  voters  of 
the  county,  at  any  regular  election  for  county  officers,  on 
the  petition  of  one  hundred  land  owners  who  are  legal  vot- 
ers in  said  county,  to  the  ccftmty  clerk,  previous  to  time 
of  posting  the  notices  for  said  county  election,  said  petition 
and  notices  to  designate  the  road  or  roads  to  be  improved 
and  number  of  years,  not  to  exceed  five,  for  which  the  tax 
shall  be  continued." 

The  powers  granted  by  this  section  refer  only  to  the 
constructing,  repairing  and  maintaining  of  gravel,  rock, 
macadam  or  other  hard  roads  according  to  the  provisions 
of  the  Road  and  Bridge  act.  The  limitations  imposed  ap- 
ply only  to  proceedings  under  that  act,  and  the  section  does 
not  repeal,  limit  or  modify  section  56  of  the  County  act. 

It  is  not  necessary  to  consider  the  effect  or  validity  of 
the  curative  act. 

The  action  of  the  board  of  supervisors  was  within  the 
power  conferred  upon  them  by  the  statute. 

The  decree  of  the  circuit  court  was  right,  and  it  will  be 

^"^^d-  Decree  affirmed. 
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The  People  of  the  State  of  Illinois,  Defendant  in  Er- 
ror, vs,  John  F.  O'Gara,  Plaintiff  in  Error. 

Opinion  filed  December  22,  1915. 

1.  Criminal  law — proof  must  show  that  offense  was  commit- 
ted in  the  county  alleged.  Where  the  evidence  in  the  record  does 
not  affirmatively  show  that  the  offense  charged  was  committed  in 
the  county  alleged  in  the  indictment  the  judgment  of  conviction 
must  be  reversed. 

2.  Same — court  will  not  take  judicial  notice  that  certain  streets 
are  in  Cook  county.  Testimony  that  the  killing  occurred  in  Bur- 
ney  Bros.*  saloon,  2943  Lyman  street,  or  at  the  southwest  corner 
of  Lyman  and  Keeley  streets,  does  not  show  that  the  killing  oc- 
curred in  Cook  county,  as  alleged  in  the  indictment,  as  the  court 
will  not  take  judicial  notice  tha(  such  location  is  in  Chicago  or 
anywhere  else  in  Cook  county. 

3.  Same — general  motion  for  new  trial  saves  point  that  z^enue 
was  not  proved.  Where  a  motion  for  a  new  trial  in  a  criminal  case 
is  general,  without  setting  forth  the  specific  grounds  of  the  motion, 
all  grounds  for  a  new  trial  must  be  treated  as  raised  in  the  lower 
court,  including  the  point  that  the  venue  was  not  proved,  and  they 
are  saved  for  review  under  proper  assignments  of  error. 

4.  Same — rule  as  to  impeaching  testimony  of  one's  own  witness. 
If  a  witness  unexpectedly  gives  testimony  against  the  party  calling 
him,  such  party  may,  by  examining  the  witness,  show  that  he  is 
giving  unexpected  testimony  and  may  specifically  call  his  attention 
to  his  former  statements  at  variance  with  his  testimony,  but  if  the 
witness  denies  the  alleged  statements  the  party  is  concluded  by  his 
answers  and  cannot  impeach  him  by  a  written  statement  or  by 
other  witnesses ;  but  the  party  is  at  liberty  to  prove  by  other  wit- 
nesses the  facts  sought  to  be  proved  by  the  witness  giving  the  un- 
expected testimony. 

5.  Same — when  instructions  for  the  People  are  erroneous.  If 
there  was  no  assault  by  the  defendant  upon  the  deceased  and  no 
struggle  prior  to  the  shooting,  it  is  error  for  the  People's  instruc- 
tions to  refer  to  the  defendant's  act  in  shooting  the  deceased  as  an 
"assault,"  and  to  state  the  law  with  reference  to  the  defendant  de- 
clining further  struggle. 

6.  Same — the  People's  instruction  should  not  refer  to  the  de- 
fendant's "claimed"  self-defense.  In  a  murder  trial,  where  the  evi- 
dence for  the  defendant  is  that  the  shooting  was  in  self-defense, 
it  is  error  for  an  instruction  for  the  People  to  refer  to  "what  is 
claimed  to  be  his  self-defense." 
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7.  Same — a  large  number  cf  instructions  tends  to  confuse  jury. 
A  few  instructions  aptly  worded  and  containing  correct  statements 
of  the  law  are  helpful  to  the  jury,  but  a  large  number  of  volumi- 
nous instructions,  even  though  they  may  state  cdrrect  principles  of 
law,  tends  to  mystify  and  confuse  the  jury,  and  the  practice  of  giv- 
ing an  unnecessary  number  of  instructions  should  be  discouraged. 

8.  Same — when  instructions  are  properly  refused.  Instructions 
are  properly  refused  where  they  are  either  erroneous  in  form,  as 
assuming  the  facts  upon  which  they  are  based,  or  they  do  not  cor- 
rectly state  the  law  or  are.  covered  by  other  given  instructions. 

Writ  of  Error  to  the  Criminal  Court  of  Cook  county ; 
the  Hon.  John  M.  O'Connor,  Judge,  presiding. 

O.  J.  C.  Wray,  for  plaintiff  in  error. 

P.  J.  LucEY,  Attorney  General,  Maclay  Hoyne,  State's 
Attorney,  and  C.  H.  Linscott,  for  the  People. 

Mr.  Justice  Duncan  delivered  the  opinion  of  the  court : 

Plaintiff  in  error,  John  F.  O'Gara,  (herein  referred  to 
as  the  defendant,)  was  tried  by  a  jury  in  the  criminal  court 
of  Cook  county  and  was  found  guilty  of  the  murder  of  Al- 
bert Plinski.  Motions  for  new  trial  and  in  arrest  of  judg- 
ment were  overruled  and  the  defendant  was  sentenced  on 
the  verdict  by  the  court  to  serve  a  term  of  fourteen  years 
in  the  penitentiary. 

Albert  Plinski  was  a  carpenter  and  upholsterer,  thirty- 
four  years  of  age  and  a  consumptive.  The  defendant  had 
been  a  teamster  and  a  motorman  on  the  street  cars,  was 
twenty-seven  years  old  and  apparently  strong  and  in  good 
health.  Plinski  had  formerly  been  convicted  and  sentenced 
for  murder,  which  fact  was  known  to  the  defendant.  Both 
the  defendant  and  the  deceased  were  members  of  the  Ame- 
thyst Athletic  Club, — "a  place  for  the  boys  to  go  and  hang 
out,  in  the  basement  of  Burney  Bros.'  saloon,  at  2943  Ly- 
man street,"  as  described  by  one  of  the  witnesses.  It  ap- 
pears from  the  evidence  that  the  deceased  and  the  defend- 
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ant  met  several  times  in  the  basement  and  in  said  saloon 
on  January  24,  191 5,  and  had  had  words  between  them  in- 
dicating ill-feeling  prior  to  the  killing  of  Plinski,  between 
.  four  and  five  o'clock  in  the  afternoon  of  that  day.  Bur- 
ney  Bros.'  saloon  is  said  to  be  at  the  southwest  corner  of 
Keeley  and  Lyman  streets,  Chicago,  with  the  entrance  fac- 
ing north  on  Lyman  street,  which  runs  east  and  west.  The 
entrance  leads  through  double  screen  doors,  on  the  right 
and  south  side  of  which  is  a  cigar  case  extending  south  to 
a  partition  about  six  feet  long  at  the  north  end  of  the  bar 
and  extending  east  toward  the  east  wall  of  the  saloon.  The 
bar  extends  south  from  the  partition  about  fifteen  feet.  A 
piano  stood  against  the  east  wall  of  the  saloon,  opposite 
the  center  of  the  bar.  There  was  a  stairway  leading  down 
into  the  basement  at  the  west  wall  of  the  room  just  west 
of  the  south  end  of  the  bar.  James  Sullivan,  a  witness  for 
the  State,  testified,  in  substance,  that  he  met  John  Harris 
and  the  defendant  outside  of  the  saloon  just  before  the 
shooting;  that  they  went  into  the  saloon  together,  and 
"then  we  lined  up  along  the  bar  near  the  partition  and  had 
a  drink,  and  I  paid  for  it ;"  that  then  Plinski  and  Branek, 
a  chum  of  Plinski  weighing  about  225  pounds,  came  up 
from  the  basement  and  stood  at  the  bar  a  few  feet  south 
of  them,  Harris  next  to  Plinski,  the  defendant  next  to  Har- 
ris, Sullivan  next  to  the  partition  and  Branek  near  the  south 
end  of  the  bar;  that  Plinski  ordered  a  drink  and  didn^t  pay 
for  it,  and  the  bar-keeper  asked  him  why  he  didn't  pay  for 
it;  that  Plinski  replied,  **Why  don't  you  hush  up?  Why 
don't  you  holler  at  some  of  them  guys  that  hang  around 
all  the  time  and  never  pay  for  a  drink?"  that  the  de- 
fendant said  to  him,  "You  referring  to  me?"  and  Plinski 
replied,  "Yes,  you  s —  of  a  b — ;  you  are  around  here  all 
the  time  and  you  never  pay  for  a  drink,"  and  continued  to 
use  vile  language  to  him  and  started  towards  him,  but  Bra- 
nek stopped  him ;  that  Plinski  then  broke  from  Branek  to 
the  bar  and  said  to  the  defendant,  "You  s —  of  a  b — ,  I 


Dw.  'li]  The  People  v.  O'Gara.  141 

am  going  to  get  you,"  and  then  rushed  towards  the  defend- 
ant with  his  right  hand  in  his  overcoat  pocket ;  that  when 
he  got  up  to  the  defendant  witness  heard  a  muffled  sound 
between  them,  "like  a  shot  or  something;"  that  Plinski 
went  on  north  towards  the  defendant  with  Branek  two  or 
three  feet  in  his  rear  and  that  the  defendant  retreated  north 
towards  the  partition,  and  that  as  Plinski  continued  to  go 
towards  him  the  defendant  shot  him  in  the  abdomen  twice 
and  then  shot  Branek  in  the  side  as  he  rushed  toward  the 
defendant. 

The  main  issue  in  the  evidence  is  as  to  whether  or  not 
Plinski  and  Branek  had  made  any  effort  or  demonstration 
to  strike  or  do  violence  to  the  defendant  at  the  time  and 
before  the  shots  were  fired.  The  defendant  testified  that 
Plinski  shot  at  him  with  a  revolver  in  his  overcoat  pockqt 
before  he  fired,  and  that  both  of  them  were  side  by  side 
rushing  on  to  him,  with  hands  upraised  to  do  him  violence, 
when  he  fired.  The  State's  evidence  tended  to  show  that 
Plinski  had  no  revolver,  and  that  neither  he  nor  Branek  was 
making  any  effort  to  do  defendant  violence  at  the  time  or 
before  the  shots  were  fired.  The  witnesses  testified  gen- 
erally that  there  were  three  or  four  shots  fired,  and  the  evi- 
dence discloses  that  two  or  three  days  after  the  shooting  a 
bullet  was  found  in  the  piano  that  stood  about  southeast  of 
the  parties  when  the  defendant  fired  his  shots  and  that  no 
bullet  hole  was  in  it  before  the  shooting.  The  evidence 
shows  also  that  the  defendant  went  home  before  the  shoot- 
ing and  armed  himself  with  the  revolver  just  after  one 
of  their  quarrels.  The  wife  of  the  deceased  testified  that 
the  defendant  asked  her,  just  before  the  shooting,  if  her 
husband  had  a  revolver,  and  he  denied  her  statement.  The 
defendant  testified,  among  other  things,  that  he  shot  Plinski 
because  Plinski  threatened  to  kill  him  that  morning,  and 
then  added,  "He  chased  me  out  of  the  saloon."  It  was  in 
evidence,  also,  that  the  deceased's  overcoat  was  on  fire  just 
after  the  shooting,  but  what  part  of  it  was  on  fire  does  not 
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appear  from  the  evidence.  The  evidence  is  in  great  con- 
flict and  scarcely  any  two  of  the  witnesses  agree  on  the 
main  points. 

A  careful  consideration  of  all  the  evidence  in  the  rec- 
ord shows  that  the  only  proof  of  the  venue  is  that  the 
killing  of  Plinski  occurred  at  Burney  Bros.'  saloon,  2943 
Lyman  street,  or  at  the  southwest  corner  of  Lyman  and 
Keeley  streets.  The  indictment  charges  that  the  killing  oc- 
curred in  the  county  of  Cook  and  State  of  Illinois.  It  does 
not  appear  from  the  testimony  of  any  witness  in  the  case 
in  what  county,  city  or  village  the  killing  occurred.  Every 
one  of  the  witnesses  gave  his  residence  in  the  same  way,  by 
street  and  number,  without  stating  in  what  county,  town  or 
city  he  resided.  There  is  no  testimony  in  the  record  show- 
ing, by  necessary  inference,  that  the  streets  mentioned  are 
in  the  city  of  Chicago  or  elsewhere  in  Cook  county.  There 
is  no  rule  of  law  that  requires  this  court  to  judicially  know 
that  those  streets  and  numbers  are  in  Chicago  or  anywhere 
in  Cook  county.  Where  the  evidence  in  the  record  does  not 
affirmatively  show  that  the  offense  charged  was  committed 
in  the  county  alleged  in  the  indictment  a  judgment  of  con- 
viction must  be  reversed,  as  has  been  frequently  declared  by 
this  court.  Dougherty  v.  People,  118  111.  160;  Moore  v. 
People,  150  id.  405;  Porter  v.  People,  158  id.  .370;  Gun- 
ning V.  People,  189  id.  165. 

It  is  argued  by  the  People  that  the  proof  of  venue  was 
waived  by  the  defendant  as  the  point  was  not  raised  in  the 
lower  court.  The  motion  for  a  new  trial  was  a  general 
one,  without  setting  out  the  specific  grounds  of  the  motion, 
and  under  such  a  motion  all  grounds  for  a  new  trial  must 
be  considered  as  raised  in  the  lower  court  and  saved  for 
review  in  this  court  on  proper  assignments  of  error,  which 
were  made  on  this  record.  Yarber  v.  Chicago  and  Alton 
Railway  Co,  235  111.  589. 

Defendant  insists  that  counsel  for  the  People  were  im- 
properly allowed  to  cross-examine  and  impeach  their  own 
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witness,  Thomas  G.  Begeska.  The  State's  attorney  claimed 
he  was  surprised  at  the  witness'  answers.  The  rule  is  that 
when  a  witness  unexpectedly  gives  testimony  against  the 
party  calling  him,  such  party  has  the  right  to  examine  him 
and  by  such  examination  show  that  the  witness  is  giving 
unexpected  testimony  against  the  party  examining  him,  and 
to  specifically  call  the  attention  of  the  witness  to  his  former 
statements  for  the  purpose  of  refreshing  his  memory  or 
awakening  his  conscience  and  cause  him  to  relent  and  speak 
the  truth  if  he  was  lying.  If,  however,  the  witness  denies 
the  alleged  statements  the  party  calling  him  must  be  con- 
cluded by  his  answers,  and  cannot  show,  either  by  the  writ- 
ten statement  of  the  witness  or  by  other  witnesses,  that  the 
witness  did,  in  fact,  make  those  statements,  either  for  the 
purpose  of  impeachment  or  as  original  evidence  of  the  facts 
sought  to  be  proved.  He  may,  however,  prove  by  other 
witnesses  the  facts  sought  to  be  proved  by  the  witness  giv- 
ing such  unexpected  testimony.  {People  v.  Lukoszus,  242 
111.  1 01 ;  Cliicago  City  Raihvay  Co,  v.  Gregory ^  221  id.  591 ; 
American  Hoist  and  Derrick  Co,  v.  Hall,  208  id.  597.) 
The  court  ruled  in  accordance  with  the  foregoing  rules  and 
committed  no  error  in  that  regard. 

The  court  erred  in  giving  People's  instruction  No.  23, 
which  is,  in  substance,  the  same  as  the  one  condemned 
by  this  court  in  Foglia  v.  People,  229  111.  286,  and  in  Fil- 
ippo  V.  People,  224  id.  212.  The  defendant's  act  in  shoot- 
ing Plinski  is  referred  to  all  through  this  instruction  as  an 
"assault."  An  assault  is  an  unlawful  attempt,  coupled  with 
a  present  ability,  to  do  a  violent  injury  upon  the  person  of 
another.  Instead  of  the  use  of  the  word  "assault"  in  re- 
ferring to  the  acts  of  the  defendant,  the  words  "shot  or 
shots,"  "blow  or  blows,"  should  have  been  used.  The  de- 
fendant engaged  in  no  struggle  with  the  deceased  before 
firing  the  shots  and  hence  the  last  words  are  inapplicable, 
as  he  could  not  decline  a  further  struggle  that  was  never 
made.    The  first  paragraph  of  instruction  No.  6  given  for 
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the  People  is  also  objectionable  for  the  same  reason  as  that 
given  for  the  last  part  of  said  instruction  No.  23.  People's 
instruction  No.  5  is  erroneous,  also,  in  assuming  that  the 
defendant  made  an  assault  on  the  deceased. 

People's  given  instruction  No.  34  is  subject  to  the  same 
criticism  as  instruction  No.  13  discussed  by  this  court  in 
People  V.  McGinnis,  234  111.  68,  for  using  the  expression, 
"what  is  claimed  to  be  his  self-defense,"  and  should  not 
have  been  given. 

Error  is  assigned  by  the  defendant  for  the  refusal  of 
the  court  to  give  many  other  instructions  submitted  by  him. 
We  do  not  deem  it  necessary  or  advisable  to  discuss  all  or 
any  of  them.  It  is  sufficient  to  say  that  the  court  did  not 
err  in  refusing  to  give  them.  They  were  either  erroneous 
in  form,  as  assuming  the  facts  upon  which  they  were  based, 
or  did  not  state  correct  principles  of  law,  or  the  principles 
therein  announced  were  covered  by  other  given  instructions. 
The  trial  judge  was  greatly  imposed  upon  by  both  parties 
in  offering  so  many  instructions.  The  People  offered  forty- 
one  instructions  and  the  defendant  forty-nine.  It  is  a  mat- 
ter of  no  great  surprise  that  error  has  been  detected  in 
3ome  of  the  given  instructions.  Such  practice  is  altogether 
inexcusable.  A  few  instructions  aptly  worded  and  contain- 
ing correct  statements  of  the  law  are  helpful  to  a  clear  un- 
derstanding of  the  law  of  the  case  by  the  jury,  while  too 
many  voluminous  instructions,  even  if  stating  correct  prin- 
ciples of  the  law,  tend  strongly  to  mystify  and  confuse  the 
jury. 

The  judgment  of  the  court  is  reversed  and  the  cause 

reman  e  .  Reversed  and  remanded. 
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John  R.  Cochran  et  al  Appellants,  vs,  Robert  R.  Baii^ey, 

Appellee. 

Opinion  filed  December  22,  IQ15, 

1.  R£Ai«  PROPERTY — restrictions  on  the  use  of  property  owned  in 
fee  are  not  favored.  If  the  intention  of  the  parties  to  a  deed  to 
create  a  restriction  is  clearly  manifest  it  will  be  enforced  by  a  court 
of  equity;  but  restrictions  on  the  use  of  property  owned  in  fee 
simple  are  not  favored,  and  doubts  will,  in  general,  be  resolved 
against  them. 

2.  Same — restrictions  upon  use  of  property  will  not  be  enlarged 
by  construction.  A  fee  simple  title  implies  the  right  of  user,  and 
restrictions  upon  the  use  imposed  by  contract  will  not  be  enlarged 
or  extended  by  construction. 

3.  Same — what  restriction  does  not  prohibit  erection  of  bunga- 
low on  rear  of  lots.  An  instrument  executed  by  the  owner  of  all 
the  lots  in  a  block  fronting  on  a  certain  street,  which  declares  it 
to  be  the  purpose  of  the  owner  to  establish  the  status  of  such  lots 
as  high-class  residence  property  but  which  contains  but  one  specific 
restriction  in  the  use  of  the  property,  namely,  the  establishment  of 
a  building  line  in  the  front  part  of  the  lots,  cannot,  by  implication, 
be  construed  to  prohibit  the  purchaser  of  two  of  the  lots  from 
erecting,  a  bungalow  on  the  rear  of  the  lots,  even  though  the  effect 
may  be  to  depreciate  the  value  of  high-class  homes  on  other  lots. 

4.  Same — owner  of  lots  has  the  right  to  re-subdivide  them  as 
he  pleases.  The  owner  of  lots  has  the  right,  in  erecting  buildings 
thereon,  to  re-subdivide  them  as  he  pleases,  in  the  absence  of  any 
specific  and  binding  restriction  to  the  contrary. 

AppEAiy  from  the  Circuit  Court  of  Cook  county;  the 
Hoa  Jesse  A.  Baldwin,  Judge,  presiding. 

Zane,  Morse  &  McKinney,  and  Knapp  &  Campbell, 
(John  R.  Cochran,  pro  se  and  of  counsel,)  for  appellants. 

Walter  S.  Holden,  for  appellee. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court: 

The  circuit  court  of  Cook  county  sustained  the  demur- 
rer of  the  appellee,  Robert  R.  Bailey,  to  the  amended  bill 
in  equity  filed  by  the  appellants,  John  R.  Cochran  and  Isola 
271  -  10 
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Belle  Cochran,  his  wife,  to  enjoin  the  appellee  from  erect- 
ing a  bungalow  on  the  rear  of  lots  i  and  2  in  block  13, 
fronting  on  Eighth  street,  in  the  village  of  Wilmette,  and 
dismissed  the  bill  for  want  of  equity. 

The  facts  alleged  in  the  amended  bill  and  admitted 
by  the  demurrer  are  as  follows:  In  1872  Greenleaf  and 
Morse  were  the  owners  of  block  13  and  other  blocks  in 
the  village  of  Wilmette  and  caused  a  plat  of  their  subdivi- 
sion of  the  same  to  be  made  and  filed  for  record.  Block  1 3 
is  bounded  on  the  north  by  Linden  avenue,  on  the  east  by 
Eighth  street,  on  the  south  by  Oakwood  avenue  and  on  the 
west  by  Ninth  street.  There  is  a  tier  of  lots  on  the  north 
side  fronting  on  Linden  avenue  and  a  tier  on  the  south 
side  fronting  on  Oakwood  avenue,  and  between  these  two 
tiers  of  lots  there  are  lots  fronting  on  Eighth  and  Ninth 
streets.  The  block  consists  of  twenty-six  lots,  and  lots  i 
to  9,  inclusive,  front  on  Linden  avenue,  each  having  a 
frontage  of  50  feet  on  the  avenue  and  a  depth  of  190  feet 
to  an  alley  20  feet  wide  at  the  rear.  Lots  18  to  26  front 
on  Oakwood  avenue,  with  a  like  frontage  and  depth  to  an 
alley  of  the  same  width  in  the  rear.  Between  the  two  al- 
leys, lots  14  to  17  front  on  Eighth  street  and  lots  10  to  13 
front  on  Ninth  street,  each  with  a  frontage  of  50  feet  and 
a  depth  of  210  feet  to  an  alley  30  feet  wide  connecting 
with  the  other  alleys.  On  October  30,  1907,  Northwestern 
University  was  the  owner  of  lots  i  to  9,  and  on  that  day 
executed  the  following  instrument  in  writing : 

"Whereas,  Northwestern  University,  a  corporation  organized 
under  the  laws  of  the  State  of  Illinois,  is  the  owner  of  lots  i 
to  9,  inclusive,  in  block  13,  in  Greenleaf  &  Morse's  subdivision  of 
blocks  12,  13,  15,  16,  19  and  21,  in  the  village  of  Wilmette,  in  Cook 
county,  Illinois,  being  all  of  the  lots  fronting  north  on  Linden  ave- 
nue between  Eighth  and  Ninth  streets,  in  said  village,  and  is  de- 
sirous of  establishing  the  status  of  said  lots  as  high-class  residence 
property;  now,  therefore,  by  this  instrument  said  Northwestern 
University  does  hereby  establish  and  declare  that  no  building  shall 
be  constructed  on  said  premises,  or  any  part  thereof,  the  north 
wall  of  which  shall  extend  beyond  and  north  of  a  line  drawn 
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40  feet  south  from  and  parallel  with  the  south  line  of  said  Linden 
avenue,  save  that  ordinary  bay  windows,  porches  and  steps  appur- 
tenant to  any  house,  the  north  wall  of  which  shall  be  located  south 
of  said  line,  shall  be  permitted  to  extend  north  of  such  line.  The 
above  restriction  shall  continue  until  the  owners  of  all  of  the  above 
described  lots  shall  by  written  instrument  abrogate  or  modify  it." 

The  instrument  was  filed  for  record  on  November  4, 
1907,  and  when  it  was  made  the  entire  village  was  subdi- 
vided, and  the  lots,  except  in  the  business  portion,  were  not 
less  than  50  feet  in  width.  The  property,  generally,  in  the 
village  was  high-class  residence  property  and  has  since  rap- 
idly increased  in  value  and  desirability  as  such.  The  com- 
plainants are  owners  of  lot  3  by  virtue  of  a  warranty  deed 
from  Northwestern  University  made  on  December  17, 
1909,  and  have  erected  thereon  a  modern  high-class  nine- 
room  residence,  which  is  occupied  by  them,  with  their  chil- 
dren, as  a  home.  All  of  the  lots  fronting  on  Linden  ave- 
nue have  been  sold,  and  the  owners  have  not  abrogated 
or  modified  the  restriction  contained  in  the  instrument  of 
October  30,  1907.  The  owners  of  lots  4,  5,  6  and  7  have 
also  improved  the  same  with  modern  high-class  residences, 
and  they  and  the  complainants  have  strictly  conformed  to 
the  provisions  of  the  instrument  imposing  the  restriction  of 
the  building  line  and  have  erected  on  each  a  single  dwell- 
ing house.  The  space  in  the  rear  of  the  residences  forms 
a  large  rectangle,  on  which  are  growing  large  and  beautiful 
trees  of  great  age,  and  each  of  the  residences  has  a  sun- 
parlor  or  glazed  porch  on  the  south  side,  affording  a  view 
of  the  rectangular  space  and  a  view  to  the  east  and  west 
across  the  rear  end  of  the  lots.  On  March  26,  19 15,  the 
defendant  became  the  owner  of  lots  i  and  2  for  a  consid- 
eration of  $6000  paid  by  him,  and  afterward  began  the 
erection  across  the  rear  end  of  said  lots  of  a  one-story 
residence  of  the  bungalow  type,  fronting  on  Eighth  street, 
35  feet  west  of  the  street  line,  10  feet  north  of  the  alley 
and  occupying  a  space  of  41 J^  feet  by  42  J/^  feet,  the  west 
side  of  the  porch  at  the  rear  being  iij^  feet  east  of  the 
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east  line  of  complainants'  property.  The  complainants  filed 
their  original  bill  to  enjoin  the  erection  of  the  bungalow, 
and  afterward  the  defendant  began  the  erection  of  a  dwell- 
ing house  on  lot  i  and  another  on  lot  2,  fronting  on  Lin- 
den avenue.  That  fact  was  alleged  in  the  amended  bill  but 
no  objection  was  made  that  the  defendant  was  not  con- 
forming to  the  building  line.  The  only  controversy  was 
about  the  erection  of  the  bungalow  fronting  on  Eighth 
street.  The  erection  of  the  bungalow  will  damage  and  de- 
preciate in  value  the  complainants'  property. 

The  design  of  Northwestern  University,  as  expressed  in 
the  instrument  executed  by  it,  was  to  establish  the  status 
of  the  lots  fronting  on  Linden  avenue  as  high-class  resi- 
dence property,  and  for  that  purpose  it  imposed  the  restric- 
tion that  no  building  should  be  erected  nearer  than  40  feet 
from  the  south  line  of  the  avenue,  with  the  exception  of 
ordinary  bay  windows,  porches  and  steps.  There  has  been 
no  violation  of  that  restriction,  and  the  question  is  whether 
the  instrument,  by  implication,  created  any  other  limitation 
upon  the  use  of  the  lots  as  residence  property.  In  deter- 
mining that  question  the  settled  rule  is,  that  if  the  intention 
of  the  parties  to  create  a  restriction  is  clearly  manifest  it 
will  be  enforced  in  a  court  of  equity,  but  restrictions  on 
the  use  of  property  owned  in  fee  simple  are  not  favored, 
and  doubts  will  be,  in  general,  resolved  against  them.  (Eck- 
hart  V.  Irons,  128  111.  568;  Hutchitison  v.  Ulrich,  145  id. 
336;  Hays  V.  St.  Paul  M.  E.  Church,  196  id.  633;  Cur- 
tis V.  Rubin,  244  id.  88;  Hartman  v.  Wells,  257  id.  167.) 
A  fee  simple  title  implies  an  unlimited  right  of  user,  and 
restrictions  upon  the  use  by  contract  will  not  be  enlarged 
or  extended  by  construction.  A  case  illustrating  the  appli- 
.  cation  of  the  rule  is  Hutchinson  v.  Ulrich,  supra.  In  that 
case  the  owners  of  lots  were  confined  to  the  erection  of  a 
single  dwelling,  only,  on  each  lot  or  50  feet,  and  the  owner 
of  two  lots  commenced  to  erect  on  them  a  flat  or  apart- 
ment building  four  stories  high,  with  a  partition  on  the 
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line  between  the  buildings.  The  court  quoted  from  Bckhart 
V.  Irons^  supra,  the  rule  that  public  policy  was  contrary  to 
the  hampering  of  real  estate  with  restrictions  and  prohibi- 
tions as  to  its  use,  and  hence,  in  the  construction  of  deeds 
containing  restrictions  and  prohibitions  as  to  the  use  of 
property,  all  doubts  should,  as  a  general  rule,  be  resolved 
against  the  same.  The  court  held  that  while  nothing  but 
dwelling  houses  could  be  erected,  the  restriction  did  not 
prohibit  the  erection  of  a  flat.  It  was  considered  that  if 
the  parties  intended  to  prohibit  the  erection  of  a  flat,  or  that 
a  dwelling  house  should  be  used  only  for  the  private  use 
of  one  family,  they  should  have  said  so.  When  Northwest- 
em  University  executed  the  instrument  in  question  there 
were  many  things  that  would  affect  the  lots  as  high-class 
residence  property,  such  as  the  erection  of  buildings  of  a 
less  value  than  some  specified  sum,  or  of  a  certain  height 
or  dimensions,  or  of  flat  or  apartment  buildings.  The 
erection  of  a  cottage  of  little  value  and  no  pretension  to 
artistic  style,  or  of  a  bungalow,  or  of  a  flat  or  apartment 
house  covering  the  entire  lot  south  of  the  building  line, 
would  seriously  affect  the  value  of  the  other  residences  as 
high-class  residence  property.  One  can  readily  appreciate 
the  annoyance,  irritation  and  disappointment  resulting  from 
the  erection  of  either  of  the  buildings  specified,  resulting  in 
injury  to  the  other  residence  property,  but  the  general  ex- 
pression of  the  intention  to  preserve  property  as  high-class 
residence  property  would  not  prevent  the  erection  of  ^uch 
buildings.  Northwestern  University  specified  in  the  instru- 
ment the  only  particular  by  which  its  expressed  design  to 
establish  the  status  of  the  lots  as  high-class  residence  prop- 
erty was  to  be  effected.  The  erection  of  a  bungalow  is  a 
legitimate  use  of  property  for  residence  purposes,  and  while 
the  result  in  this  case  is  admitted  to  be  a  damage  to  the 
complainants'  property,  the  defendant  was  in  the  exercise 
of  a  right  pertaining  to  the  ownership  of  property  which 
has  not  been  taken  from  him. 
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It  is  argued  that  the  erection  of  this  bungalow  fronting 
on  Eighth  street  amounts  to  a  vacation  of  that  part  of  the 
plat,  to  the  injury  and  damage  of  other  proprietors.  But 
manifestly  that  is  not  true.  The  most  that  can  be  said  is, 
that  if  it  should  be  conveyed  it  would  have  the  same  ef- 
fect as  a  re-subdivision  of  lots  i  and  2.  But  if  that  is  so, 
the  owner  has  a  right  to  make  such  a  re-subdivision  as  he 
may  choose.  Universal  practice,  the  recognized  rights  of 
owners,  and  the  statute,  permit  such  a  re-subdivision. 

The  decree  is  affirmed.  ^^^^^^  ^^^^,^^^ 


S.  S.  Taylor  et  al.  Appellees,  vs.  The  Trustees  of 

Schools,  etc.,  Appellants. 

Opinion  Hied  December  22,  ipi^. 

1.  Elections — jurisdiction  to  hear  an  election  contest  is  purely 
statutory.  Any  authority  of  a  court  to  hear  and  determine  an  elec- 
tion contest  must  be  found  in  the  statute,  as  jurisdiction  in  such 
cases  is  purely  statutory. 

2.  Same — the  county  court  cannot  hear  contest  of  election  on 
proposition  to  discontinue  high  school  district.  Neither  section  98 
of  the  Election  law  nor  section  26  of  the  School  law  authorizes 
the  county  court  to  hear  and  determine  a  contest  of  an  election 
upon  the  proposition  to  discontinue  a  townsliip  high  school  dis- 
trict.    {Misch  V.  Russell,  136  111.  22,  distinguished.) 

•  • 

Appeal  from  the  County  Court  of  Randolph  county; 

the  Hon.  J.  B.  Messick,  Judge,  presiding. 
Ralph  E.  Sprigg,  for  appellants. 
H.  Clay  Horner,  for  appellees. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  court : 

On  April  10,  191 5,  an  election  was  held  in  the  Sparta 
township  high  school  district  of  Randolph  county,  at  which 
election  the  proposition  whether  or  not  such  high  school 
district  should  be  discontinued  was  voted  upon.    Appellees 
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thereafter  filed  a  petition  in  the  county  court  of  Randolph 
county,  to  contest  the  said  election,  from  which  it  appears, 
among  other  things,  that  according  to  the  returns  of  the 
election  officers  a  majority  of  votes  were  cast  in  favor  of 
discontinuing  such  high  school  district.  Appellants  entered 
a  special  appearance  and  made  a  motion  to  dismiss  said 
petition  on  the  ground  that  the  county  court  had  no  juris- 
diction to  hear  and  determine  such  election  contest.  The 
court  overrtded  such  motion  and  proceeded  to  hear  and 
determine  the  contest,  and  entered  judgment  declaring  said 
election  void  for  lack  of  a  proper  petition  calling  for  the 
election  and  because  the  said  election  was  not  called  by  the 
proper  officer.  Appellants  have  appealed  to  this  court,  as- 
signing as  error  the  action  of  the  court  in  overruling  their 
motion  to  dismiss  for  want  of  jurisdiction,  and  this  is  the 
only  question  to  be  determined  on  this  appeal. 

The  contesting  of  elections  is  purely  statutory,  and  any 
authority  which  the  county  court  had  to  hear  and  determine 
this  contest  is  to  be  found  in  the  Election  law,  if  such 
authority  exists.  (Hurd's  Stat.  191 3,  chap.  46,  sec.  94, 
et  seq,)  Section  94  provides  that  the  legislature,  in  joint 
meeting,  shall  hear  and  determine  cases  of  contested  elec- 
tions of  Governor  and  other  State  officers  therein  named. 
Section  95  provides  that  the  senate  and  house  of  representa- 
tives shall  severally  hear  and  determine  contests  of  the  elec- 
tion of  their  respective  members.  Sections  96  and  97  pro- 
vide that  the  circuit  court  shall  hear  and  determine  contests 
of  the  election  of  certain  officers  therein  named,  and  also 
in  reference  to  the  removal  of  county  seats  and  in  reference 
to  any  other  subject  which  may  be  submitted  to  a  vote  of 
the  people  of  the  county,  and  shall  have  concurrent  juris- 
diction with  the  county  court  in  all  cases  mentioned  in  sec- 
tion 98.  The  jurisdiction  of  the  county  court  to  hear  and 
determine  contests  of  election  is  fixed  by  section  98,  which 
is  as  follows :  "The  county  court  shall  hear  and  determine 
contests  of  election  of  all  other  county,  township  and  pre- 
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cinct  officers,  and  all  other  officers  for  the  contesting  of 
whose  election  no  provision  is  made."  The  circuit  court 
or  county  court  would  not  have  jurisdiction  to  hear  and  de- 
termine an  election  contest  involving  any  of  the  State  offi- 
cers mentioned  in  section  94,  or  of  the  contest  of  an  elec- 
tion of  a  member  of  the  legislature,  which  is  provided  for 
in  section  95.  Nor  could  it  be  contended  that  a  county 
court  would  have  any  jurisdiction  or  authority  to  hear  and 
determine  the  contest  of  ai>  election  of  any  of  the  officers 
or  propositions  mentioned  in  sections  96  and  97,  or  of  any 
other  matter  than  election  contests  of  those  officers  men- 
tioned in  section  98. 

Appellees  rely  on  the  case  of  Misch  v.  Russell,  136  111. 
22,  as  holding  that  the  county  court  had  jurisdiction  to  en- 
tertain the  election  contest  in  question.  In  that  case  a  peti- 
tion to  contest  the  election  of  president  of  the  board  of 
education  of  a  school  district  was  filed  in  the  county  court. 
A  motion  was  made  to  dismiss  such  petition,  and  it  was 
claimed  that  under  the  rule  of  construction  usually  indi- 
cated by  the  phrase  ejusdem  generis,  the  words  "all  other 
officers,"  as  used  in  section  98,  must  be  limited  to  other  offi- 
cers of  the  same  grade  or  class  as  those  specifically  men- 
tioned, and  that  such  construction  necessarily  excludes  the 
officers  of  school  districts.  The  court  held  that  even  if  the 
rule  of  ejusdem  generis  were  applied  in  construing  the  stat- 
ute in  question,  under  a  reasonable  application  of  the  rule 
officers  of  school  districts  should  be  held  to  be  included  in 
the  general  description  "all  other  officers,"  for  the  reason 
that  the  officers  of  school  districts  are  officers  of  quasi  mu- 
nicipal corporations  which  are  of  the  same  class  as  coun- 
ties, townships  and  precincts.  But  there  is  nothing  in  the 
opinion  of  that  case  which  would  indicate  that  under  sec- 
tion 98  the  county  court  has  any  jurisdiction  to  entertain 
an  election  contest  except  in  the  case  of  officers. 

Appellees  also  refer  to  section  26  of  the  School  law. 
(Kurd's  Stat.  191 3,  p.  2180.)     But  this  section  only  ap- 
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plies  to  elections  of  school  trustees  and  contesting  such 
elections,  and  provides  that  "the  manner  of  contesting  the 
election,  shall  be  the  same  as  prescribed  by  the  general  elec- 
tion laws  of  the  State  defining  the  manner  of  electing  mag- 
istrates and  constables,  so  far  as  applicable,  subject  to  the 
provisions  of  this  act."  It  has  no  application  to  any  propo- 
sition that  may  be  voted  on  at  a  school  election  or  a  con- 
test over  such  proposition. 

There  is  no  jurisdiction  given  to  the  county  court,  by 
reason  of  section  98  of  the  Election  law,  to  entertain  a  con- 
test of  election  on  any  proposition  that  has  been  submitted 
to  be  voted  upon.  In  Brush  v.  Lemma,  jy  111.  496,  it  was 
held  that  the  county  court  has  no  jurisdiction  of  a  proceed- 
ing to  contest  the  election  of  mayor  of  a  city  incorporated 
under  a  special  charter,  and  that  a  motion  in  the  county 
court  to  dismiss  the  proceedings  on  the  ground  that  the 
county  court  had  no  jurisdiction  of  the  subject  matter  was 
properly  allowed.  In  Shirar  v.  Blbridge  Tozvnship,  249  111. 
617,  we  held  that  a  proceeding  to  contest  an  election  is 
purely  statutory,  and  in  the  absence  of  a  statute  conferring 
jurisdiction  the  courts  are  without  power  to  entertain  such 
a  proceeding;  that  the  jurisdiction  of  the  county  court  to 
hear  election  contests  is  limited  to  contests  of  the  election 
of  officers  and  does  not  include  an  election  upon  the  propo- 
sition to  levy  a  special  tax  to  build  a  hard  road,  and  that 
the  county  court  properly  dismissed  a  petition  for  such  con- 
test for  want  of  jurisdiction. 

As  the  county  court  had  no  jurisdiction  to  hear  and 
determine  the  contest  in  question  the  motion  to  dismiss  the 
petition  should  have  been  allowed. 

The  judgment  of  the  county  court  will  be  reversed  and 
the  cause  remanded  to  that  court,  with  directions  to  allow 
the  motion  to  dismiss  the  petition  for  want  of  jurisdiction. 

Reversed  and  remanded,  with  directions. 
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Jennie  Mahlstedt,  Exrx.,  Defendant  in  Error,  vs.  The 
Ideal  Lighting  Company,  Plaintiff  in  Error. 

Opinion  filed  December  22,  1915, 

1.  Negligence — when  liability  of  defendant^  as  a  mere  manu- 
facturer need  not  be  considered.  In  an  action  for  damages  against 
the  manufacturer  of  a  gasoline  lighting  plant,  the  explosion  of 
which  caused  the  injuries  resulting  in  the  death  of  the  plaintiff's 
husband,  the  question  of  the  defendant's  liability  as  a  mere  manu- 
facturer need  not  be  considered,  where  the  evidence  is  such  as  to 
authorize  the  jury  in  finding  that  it  was  the  defendant,  and  not  its 
retail  dealer,  that  sold  the  lighting  plant  to  the  deceased  and  un- 
dertook to  install  it. 

2.  Same — what  question  goes  merely  to  the  credibility  and  not 
the  competency  of  a  witness.  In  an  action  for  damages  against 
the  manufacturer  of  4  gasoline  lighting  plant,  the  fact  that  a  suit 
is  pending  against  the  local  dealer  handling  the  article  for  dam- 
ages growing  out  of  the  same  accident  goes  merely  to  the  question 
of  the  credibility  of  his  testimony  tending  to  show  that  it  was  the 
defendant  who  sold  and  undertook  to  install  the  plant  and  not  to 
the  competency  of  such  testimony. 

3.  Same — question  of  contributory  negligence  is  ordinarily  one 
of  fact  for  the  jury.  Whether  the  deceased  was  guilty  of  contribu- 
tory negligence  in  leaving  the  carburetor  of  a  newly  installed  gaso- 
line lighting  plant  exposed  to  the  sun's  rays  instead  of  covering  it 
with  earth,  and  in  lighting  a  match  when  he  went  into  his  cellar  to 
see  if  he  could  discover  why  the  plant  was  not  working,  are  ques- 
tions of  fact  for  the  jury,  where  the  evidence  is  such  that  reason- 
able men,  acting  within  the  limits  of  the  law,  might  reach  different 
conclusions. 

4.  Same — weight  of  evidence  not  considered  in  passing  on  rul- 
ing on  motion  to  direct  verdict.  In  passing  on  the  ruling  of  the 
trial  court  on  a  motion  to  direct  a  verdict  in  a  suit  at  law  the  Su- 
preme Court  must  look  to  the  evidence  supporting  the  claim  of  the 
party  against  whom  the  motion  is  directed  in  the  light  most  favor- 
able to  him,  without  considering  contradictory  evidence  or  weigh- 
ing the  evidence. 

5.  Evidence — zvhen  wife  of  defendant's  deceased  agent  is  in- 
competent to  testify.  The  wife  of  the  defendant's  deceased  agent 
who  supervised  the  installation  of  a  gasoline  lighting  plant  sold  by 
the  defendant  to  the  person  whose  death  resulted  from  its  explosion 
is  not  competent  to  testify  to  a  conversation  between  her  husband 
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and  the  person  for  whom  the  plant  was  installed,  with  reference  to 
the  precautions  to  be  taken  by  the  latter  when  using  the  plant. 

6.  Same — plaintiff  may  be  allowed  to  testify  that  the  deceased 
supported  her  well.  In  an  action  to  recover  damages  for  the  al- 
leged negligent  killing  of  her  husband  it  is  not  error  to  permit  the 
widow  to  testify  that  her  husband  supported  her  well  and  pur- 
chased her  clothing  and  supplies. 

7.  Same — it  may  not  be  prejudicial  to  defendant  to  allow  testi- 
mony as  to  what  property  deceased  left.  Although  it  is  not  com- 
petent to  show  what  the  pecuniary  circumstances  of  the  widow  are 
or  have  been  since  the  death  of  her  husband,  yet  it  is  not  neces- 
sarily prejudicial  error,  in  an  action  for  damages,  to  allow  the 
widow  to  testify  that  the  deceased  at  his  death  had  certain  live 
stock  and  forty  acres  of  land,  worth  $150  per  acre. 

8.  Same — general  rule  as  to  incompetency  of  wife  to  testify. 
Under  section  5  of  the  Evidence  act,  as  well  as  at  common  law, 
irrespective  of  the  question  of  interest,  the  rule  is  that  the  wife  is 
incompetent  to  testify  to  communications  or  conversations  with 
her  husband  or  between  him  and  third  persons,  whether  the  evi- 
dence is  offered  during  or  after  coverture. 

9.  Same — what  may  be  testified  to  by  wife.  A  plaintiff  suing 
for  damages  for  the  killing  of  her  husband  by  an  explosion  follow- 
ing his  lighting  of  a  match  in  the  cellar  of  his  house  to  see  if  he 
could  ascertain  why  his  newly  installed  gasoline  lighting  plant  was 
not  working  properly,  may  testify  that  there  had  been  no  gasoline 
on  the  premises  for  two  years  until  the  plant  was  installed;  that 
when  she  tried  to  light  a  burner  just  prior  to  the  accident  it  made 
a  blue  flame  but  went  out  and  would  not  light;  that  she  was  the 
only  person  in  the  cellar  during  the  day  until  the  accident,  and  that 
no  gasoline  had  been  in  the  cellar  prior  to  the  accident.  (Schref- 
Her  V.  Chase,  245  111.  395,  explained.) 

10.  Same — question  of  qualification  of  experts  is  largely  one  for 
the  trial  court.  The  question  of  the  qualification  of  an  expert  rests 
largely  in  the  discretion  of  the  trial  court,  and  the  test  of  quali- 
fication is  necessarily  a  relative  one,  depending  upon  the  subject 
under  investigation  and  the  fitness  of  the  particular  witness. 

11.  Same — what  is  proper  subject  for  expert  testimony.  Where 
the  subject  under  investigation  is  an  explosion  in  the  cellar  of  a 
house  in  which  a  gasoline  lighting  plant  had  been  installed,  having 
the  tank  and  carburetor  outside  of  the  house,  in  the  ground,  wit- 
nesses having  special  knowledge  and  experience  in  such  matters 
may  give  their  opinions  as  to  how  gasoline  could  have  gotten  into 
the  cellar. 
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12.  Same — when  circular  issued  by  defendant  is  admissible,  A 
booklet  or  circular  describing  the  lighting  plant  manufactured  by 
the  defendant,  one  of  which  plants  was  sold  by  the  defendant  to 
the  plaintiff's  husband,  is  admissible  in  evidence  in  an  action  for 
damages,  where  the  circular  was  printed  and  issued  by  defendant 
and  it  is  shown  that  plaintiff's  husband  was  seen  reading  the  cir- 
cular, which  represented  that  the  lighting  plant  would  be  installed 
by  an  expert  and  would  be  safe  enough  for  a  child  to  operate. 

CooKB,  J.,  dissenting. 

Writ  of  Error  to  the  Appellate  Court  for  the  Second 
District; — ^heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Rock  Island  county ;  the  Hon.  Robert  W.  Olm- 
sted, Judge,  presiding. 

Searle  &  Marshall,  for  plaintiff  in  error. 

George  W.  Wood,  for  defendant  in  error. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

This  action  was  brought  by  defendant  in  error  in  the 
circuit  court  of  Rock  Island  county  to  recover  from  plain- 
tiff in  error  damages  for  the  death  of  her  husband,  which, 
it  was  alleged,  was  caused  by  the  negligence  of  plaintiff  in 
error.  On  a  trial  before  a  jury  a  verdict  was  returned  in 
favor  of  defendant  in  error  and  judgment  entered  thereon. 
On  appeal  to  the  Appellate  Court  that  judgment  was  af- 
firmed. The  cause  has  been  brought  nere  on  petition  for 
certiorari, 

Daniel  Mahlstedt,  at  the  time  of  his  death  and  for  sev- 
eral years  previous,  resided  with  his  wife  on  his  farm  about 
fifteen  miles  cast  of  the  city  of  Rock  Island.  He  was  in- 
jured on  May  21,  191 1,  by  an  explosion  of  gas  or  vapor 
in  his  farmhouse,  and  afterwards  died  of  blood  poisoning 
caused  by  those  injuries.  Plaintiff  in  error  is  a  corporation 
located  in  Davenport,  Iowa,  engaged  in  the  manufacture  and 
sale,  among  other  things,  of  gasoline  lighting  and  heating 
systems.     Whiteside  Bros.,  located  in  Joslin,  Rock  Island 
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county,  Illinois,  a  few  miles  from  the  Mahlstedt  farm,  were 
engaged  in  the  general  implement  business,  and  while  con- 
ducting that  business  had  handled  and  installed  a  number  of 
the  plaintiff  in  error's  lighting  systems  or  machines.  These 
systems  appear  to  have  been  sold  to  a  large  extent  in  the 
country  districts,  being  installed  in  homes  where  illuminat- 
ing gas  or  electricity  was  not  available.  H.  S.  Busier  was 
a  traveling  salesman  for  plaintiff  in  error.  A  short  time 
before  the  accident  to  Mahlstedt,  Busier  called  at  the  store 
of  Whiteside  Bros,  and  suggested  that  one  of  them  go  out 
with  him  to  see  if  they  could  not  work  up  some  business, 
and  George  Whiteside  accordingly  drove  around  the  ad- 
joining country  in  his  automobile  with  Busier,  calling  on 
Mahlstedt  among  others.  The  evidence  is  not  very  complete 
as  to  what  took  place  during  this  visit,  as  Mahlstedt  and 
Busier  are  both  dead.  As  a  result,  however,  of  this  trip 
Mahlstedt  agreed  to  purchase  one  of  the  lighting  systems, 
and  drove  from  his  farm  to  plaintiff  in  error's  factory  at 
Davenport,  Iowa,  May  i8,  19.11,  and  took  the  machine  home 
with  him  in  his  wagon,  and  also  took  with  him  some  gaso- 
line from  the  Standard  Oil  Company.  There  is  a  contro- 
versy as  to  whether  Whiteside  Bros,  or  plaintiff  in  error 
was  to  install  the  machine.  We  think  it  is  clear,  however, 
that  Whiteside  Bros,  were  to  furnish  the  necessary  mate- 
rials and  do  the  work  for  the  installation  of  the  system  and 
that  plaintiff  in  error  was  to  send  an  expert  to  look  over 
the  work  and  start  the  plant.  The  work  was  commenced 
by  George  Whiteside  and  a  helper  on  Friday,  May  19,  and 
continued  on  Saturday.  Busier  came  out  Saturday  morning 
from  Davenport  and  remained  all  day  on  the  farm,  taking 
part  in  the  installation  of  the  system.  The  plant  consisted 
of  a  carburetor,  a  blower,  the  apparatus  that  ran  the  blower, 
and  various  connecting  pipes.  The  carburetor  was  placed 
in  a  hole  dug  in  the  ground  outside  of  the  building  and  was 
intended  to  be  covered  with  earth.  It  contained  two  com- 
partments, in  one  of  which  gasoline  was  placed.    By  means 
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of  a  heavy  weight  and  fan  the  blower  forced  air  through 
the  gasoline  in  said  carburetor,  forming  a  gasoline  vapor, 
which  was  then  led  to  the  house  through  a  pipe  and  dis- 
tributed through  various  pipes  to  the  stove  and  gas-burners. 
By  Saturday  evening.  May  20,  the  lighting  system  was  suffi- 
ciently installed  so  that  it  could  be  started  and  used  for 
house  purposes,  but  the  carburetor,  placed  in  a  hole  in  the 
yard,  twenty  or  thirty  feet  from  the  house,  had  not  yet  been 
covered  by  dirt.  The  lighting  system  was  operated  that 
evening  at  Busier's  suggestion,  he  himself  starting  it,  and 
Mrs.  Mahlstedt  used  it  for  getting  supper  for  all  the  people 
there.  There  was  something  more  to  be  done  to  finish  the 
installation,  including  the  covering  of  the  carburetor  with 
earth,  and  Busier  and  Whiteside  left  with  the  understanding 
that  Whiteside  should  return  Monday  and  complete  the 
work.  The  next  day,  Sunday,  May  21,  was  bright  and  hot. 
The  Mahlstedts  used  the  plant  for  lighting  and  cooking 
purposes  during  the  day,  but  towards  night  Mrs.  Mahlstedt 
was  unable  to  light  a  burner.  She  so  informed  her  husband, 
and  he  went  into  the  basement  to  investigate,  and,  lighting 
a  match  to  see  what  was  the  matter,  was  fatally  injured  by 
an  explosion  of  gas,  as  was  also  a  young  girl  who  assisted 
Mrs.  Mahlstedt  with  her  work. 

Counsel  for  plaintiff  in  error  insist  that  the  machine  was 
sold  to  Mahlstedt  by  Whiteside  Bros.,  who  were  to  install 
it,  and  therefore  plaintiff  in  error  cannot  be  held  liable  for 
any  defect  in  installation ;  that  the  evidence  shows  no  de- 
fect in  the  machine  that  would  make  said  company  liable, 
in  selling  goods  to  a  retailer,  for  an  injury  to  one  purchas- 
ing from  said  retailer.  On  May  18,  when  Mahlstedt  ob- 
tained this  lighting  system  from  plaintiff  in  error  at  its 
factory,  in  accordance  with  an  arrangement  made  the  day 
Busier  and  George  Whiteside  called  at  Mahlstedt's  farm, 
plaintiff  in  error  sent  Whiteside  Bros,  an  invoice  of  the 
items  it  had  delivered  to  Mahlstedt,  stating,  among  other 
things,  "Sold  to  Daniel  Mahlstedt  and  charged  to  Whiteside 
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Bros.,"  and  a  letter  accompanying  said  invoice,  saying,  "We 
trust  you  will  lose  no  time  in  installing  the  outfit  for  our 
customer."  There  is  some  controversy  as  to  what  conver- 
sation took  place  at  the  factory  at  the  time  this  lighting  out- 
fit was  delivered  to  Mahlstedt,  one  of  the  company's  em- 
ployees stating  that  Mahlstedt  said  that  Whiteside  Bros, 
were  to  install  it,  while  other  witnesses  testified  that  no  such 
statement  was  made  by  Mahlstedt.  Mahlstedt  at  that  time 
may  not  have  known  with  certainty  whether  he  was  buying 
from  plaintiff  in  error  or  Whiteside  Bros.,  because  he  asked 
whom  he  should  pay,  and  was  told  by  one  of  the  company's 
officers  that  it  made  no  difference, — ^that  he  could  pay  either, 
as  he  desired.  The  invoice  sent  to  Whiteside  Bros,  was 
subject  to  a  commission  and  discount.  As  between  plaintiff 
in  error  and  Whiteside  Bros,  it  was  treated  as  a  sale  by 
the  latter,  and  the  purpose  of  plaintiff  in  error  in  furnishing 
its  agent.  Busier,  to  solicit  trade  was  doubtless  to  create  a 
demand  for  its  goods,  which  were  to  be  handled  in  that 
locality  by  Whiteside  Bros,  in  their  business  as  retail  mer- 
chants. Beyond  question,  however,  the  weight  of  the  evi- 
dence shows  that  Busier  sold  the  lighting  system  and  tends 
to  show  that  he  was  in  charge  when  it  was  installed.  We 
shall  have  occasion  to  refer  to  this  later,  however,  in  dis- 
cussing the  questions  involved  herein.  Manifestly,  on  this 
record  the  jury  were  warranted  in  finding  that  as  between 
Mahlstedt  and  plaintiff  in  error  it  was  plaintiff  in  error,  and 
not  Whiteside  Bros.,  that  sold  and  undertook  to  install  the 
system,  and  therefore  that  plaintiff  in  error  could  be  held 
liable  in  that  capacity  and  not  merely  as  manufacturer.  In- 
structions were  given  for  plaintiff  in  error  which  correctly 
stated  the  law  as  to  the  right  to  recover  from  plaintiff  in 
error  if  the  jury  believed  that  the  sale  was  made  by  White- 
side Bros,  and  not  by  plaintiff  in  error.  This  being  so,  it 
is  unnecessary  to  consider  or  discuss  the  numerous  authori- 
ties cited  by  plaintiff  in  error  that  there  can  be  no  recovery 
against  it  as  manufacturer  of  this  lighting  system. 
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Defendant  in  error  insists  that  the  air-pipe  between  the 
carburetor  and  the  blower  was  not  properly  installed ;  that 
it  was  not  erected  of  sufficient  height  so  that  the  weight  of 
the  column  of  gasoline  standing  in  it  would  overcome  the 
vapor  pressure  before  the  column  of  gasoline  would  reach 
the  top  of  the  pipe,  and  that  on  this  account  the  gasoline 
was  forced  through  the  pipe  and  blower  into  the  cellar  and 
thus  made  possible  the  explosion ;  that  the  carburetor  was 
improperly  placed  and  improperly  left  uncovered.  What- 
ever may  be  the  fact  as  to  the  placing  of  the  pipes  properly 
or  improperly,  without  doubt  the  cause  of  the  accident  was 
the  effect  of  the  sun's  heat  on  the  gasoline  in  the  carburetor 
on  Sunday,  May  21,  and  had  the  carburetor  been  covered 
before  it  was  used  the  accident  would  not  have  happened. 
George  Whiteside  testified  that  when  he  left  Saturday  night 
he  told  Mahlstedt  that  the  carburetor  must  be  covered  be- 
fore using  it,  to  prevent  the  heating  of  the  gasoline,  but 
that  Busier,  who  was  taking  part  in  the  conversation,  said 
it  didn't  make  much  difference.  Whiteside  further  stated 
that  he  could  not  say  that  he  told  Mahlstedt  that  there  would 
be  any  danger  in  using  the  plant  if  the  carburetor  was  not 
covered. 

Counsel  for  plaintiff  in  error  earnestly  contend  that 
Busier  was  not  in  charge  of  the  installation  of  the  plant. 
Whiteside  testified  that  Busier  took  entire  charge,  and  at 
least  one  other  witness  and  employee  of  Mahlstedt  testified 
to  the  same  effect,  and  most  of  the  evidence  admitted  by 
the  court  tends  strongly  to  support  the  same  conclusion.  It 
is  true  that  Whiteside  testified  that  Busier  said  to  him  that 
he  had  never  helped  install  a  machine  before  and  that  White- 
side admitted  that  he  had  assisted  in  installing  two  or  three, 
but  it  is  also  true  that  Busier  had  been  the  active  agent  in 
selling  this  machine,  and  the  evidence,  as  we  have  stated, 
tends  strongly  to  support  the  conclusion  that  he  was  in 
charge  of  installing  it.  After  the  accident  Mahlstedt  asked 
a  neighbor  to  telephone  Busier  to  come  and  see  about  the 
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explosion.  It  is  not  shown  in  the  record  that  Mahlstedt 
knew  that  Busier  was  not  an  experf  in  installing  machines 
or  that  he  heard  Busier  state  that  he  had  never  seen  a  ma- 
chine installed  before.  There  can  be  no  question  from  the 
evidence  that  Busier  himself  started  the  plant  Saturday 
night  before  he  left  and  told  Mrs.  Mahlstedt  that  she  could 
use  it  for  cooking  her  supper. 

Counsel  for  plaintiff  in  error  argue  in  this  connection 
that  the  testimony  of  George  Whiteside  should  not  be  relied 
on  as  to  whether  plaintiff  in  error  or  Whiteside  Bros,  sold 
the  lighting  system  to  Mahlstedt.  It  appears  from  the  rec- 
ord that  there  is  a  suit  pending  against  Whiteside  Bros,  for 
the  same  injury,  and  it  is  contended  that  their  interest  in 
the  event  of  this  suit  is  such  that  they  would  want  the  lia- 
bility to  rest  on  plaintiff  in  error  rather  than  upon  them- 
selves, and  that  that  is  a  strong  reason  for  disregarding 
his  testimony;  that  Busier  died  before  the  trial,  and  that 
the  agent  who  delivered  the  machine  was  disqualified  be- 
cause of  his  interest,  and  that  all  of  this  put  plaintiff  in 
error  in  a  difficult  position  to  prove  facts.  The  jury  seem 
to  have  been  fully  instructed  by  the  court  as  to  the  weight 
to  be  given  to  interested  witnesses.  Whiteside  was  compe- 
tent to  testify,  and  his  evidence  cannot  be  disregarded  merely 
because  he  might  be  interested  or  prejudiced.  The  weight 
of  his  testimony  was  for  the  jury,  and  we  see  no  error  as 
to  any  instructions  on  this  point. 

Counsel  for  plaintiff  in  error  urgently  insist  that  Mahl- 
stedt, in  not  covering  the  carburetor,  was  guilty  of  such 
contributory  negligence  as  to  defeat  recovery.  It  may  be 
that  the  action  of  heat  on  gasoline  is  a  matter  of  common 
knowledge,  but  the  fact  that  the  result  of  heating  this  gaso- 
line in  the  carburetor  located  in  the  yard  would  be  to  force 
gasoline  through  the  air-pipe  into  the  cellar,  or  to  cause  gas 
to  escape  in  the  cellar,  would  not  be  known  to  a  man  not 
familiar  with  this  lighting  system.  While  the  evidence  in 
the  record  is  not  in  entire  harmony  on  this  question,  there 
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is  no  contradiction  of  Whiteside's  statement  that  Busier 
said,  in  Mahlstedt's  presence,  that  it  would  not  make  much 
difference  whether  the  carburetor  was  covered  before  it  was 
used  on  Sunday. 

In  this  connection  counsel  for  plaintiff  in  error  also  con- 
tend that  Mahlstedt  was  guilty  of  contributory  negligence 
in  lightin|f  a  match  in  the  cellar.  The  evidence  of  one  of 
the  neighbors  is  to  the  effect  that  after  the  accident  Mahl- 
stedt told  him  that  he  smelled  gasoline  before  he  went  into 
the  cellar.  G)unsel  for  defendant  in  error  attempted  to  im- 
peach this  witness  by  producing  other  witnesses  who  testi- 
fied to  facts  that  tended  strongly  to  show  that  the  witness 
could  not  have  talked  to  Mahlstedt  at  the  time  and  on  the 
occasion  specified.  There  is  evidence  in  the  record,  also, 
that  tends  to  show  that  Mahlstedt  did  not  know  that  there 
was  any  gas  in  the  cellar  before  he  lit  the  match.  It  ap- 
pears from  the  evidence  that  when  Busier  came,  between 
ten  and  eleven  o'clock  the  night  of  the  accident,  having  been 
telephoned  at  Mahlstedt's  request,  he  started  to  go  into  the 
cellar  to  look  over  things  and  apparently  prepared  to  strike 
a  match,  but  was  told  by  one  of  the  neighbors  not  to  do 
that,  as  Mahlstedt  had  said  no  one  must  light  a  match  in 
the  cellar.  Busier  then  procured  a  lantern  and  held  it  out- 
side a  cellar  window  and  looked  through  to  see  if  the  jet 
was  closed.  While  Mahlstedt  had  a  relative  who  had  a 
plant  of  this  kind  installed  on  his  place  and  Mahlstedt  had 
seen  that  plant  working,  there  is  nothing  tending  to  show 
that  Mahlstedt  knew  anything  about  the  principles  upon 
which  the  lighting  system  worked  or  that  he  had  any  reason 
to  suppose  that  gas  or  gasoline  would  escape  through  the 
pipes  into  the  cellar.  On  the  contrary,  we  think  he  was  led 
to  believe  that  the  lighting  system  worked  so  safely  and 
easily  that  it  could  be  used  by  anyone  without  danger.  The 
question  of  contributory  negligence  is  usually  one  of  fact 
for  the  jury.  It  only  becomes  one  of  law  for  this  court 
when  the  undisputed  evidence  is  so  conclusive  that  it  is 
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clearly  seen  that  the  accident  resulted  from  the  negligence 
of  the  party  injured  and  could  have  been  avoided  by  the  use 
of  reasonable  precautions.  (Beidler  v.  Branshaw,  220  111. 
425 ;  Mueller  v.  Phelps,  252  id.  630. )  •  Where  reasonable 
men,  acting  within  the  limits  prescribed  by  law,  could  reach 
different  conclusions  from  the  admitted  or  established  facts, 
questions  of  contributory  negligence  are  for  the  jury. 
(Illinois  Central  Railroad  Co,  v.  Anderson,  184  111.  294; 
Chicago  City  Railway  Co.  v.  Nelson,  215  id.  436;  Chicago 
and  Joliet  Electric  Railway  Co.  v.  Wanic,  230  id.  530; 
Heidenreich  v.  Bremner,  260  id.  439.)  On  this  record  we 
do  not  think  it  can  be  held,  as  a  matter  of  law,  that  Mahl- 
stedt was  guilty  of  contributory  negligence  in  not  covering 
the  carburetor  or  in  lighting  a  match  in  the  cellar. 

Counsel  for  the  plaintiff  in  error  insist  that  upon  the 
question  of  its  liability  the  court  should  have  granted  the 
motion  directing  a  verdict  in  its  favor  on  the  ground  that 
it  was  not  liable  either  as  a  manufacturer  or  a  retailer. 
With  this  contention  we  do  not  agree.  In  passing  upon 
such  a  motion  for  a  directed  verdict  this  court  only  looks 
to  the  evidence  supporting  the  claim  of  the  party  against 
whom  the  motion  is  directed,  and  that  in  the  light  most 
favorable  to  him.  Contradictory  evidence,  however  strong, 
cannot  be  considered.  {Balsewicz  v.  Chicago,  Burlington 
and  Quincy  Railroad  Co.  240  111.  238.)  All  controverted 
questions  of  fact  are  settled  by  the  verdict  of  the  jury  and 
the  judgment  of  the  Appellate  Court.  We  have  repeatedly 
decided  that  on  a  motion  to  take  a  case  from  the  jury, 
either  at  the  close  of  plaintiff's  evidence  or  at  the  close 
of  all  the  evidence,  the  naked  question  is  thereby  raised  in 
this  court  whether  or  not  there  is  any  evidence  in  the  rec- 
ord fairly  tending  to  support  the  plaintiff's  cause  of  action. 
It  is  never  a  question  of  the  weight  of  the  testimony.  Chi- 
cago City  Railway  Co.  v.  Martensen,  198  111.  511 ;  Illinois 
Steel  Co.  V.  Saylor,  226  id.  283;  Sturges  &  Burn  Manf. 
Co.  V.  Great  Western  Smelting  and  Refining  Co.  248  id.  285. 
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Counsel  for  plaintiff  in  error  further  insist  that  the  court 
erred  in  allowing  Mrs.  Mahlstedt  to  testify  as  to  the  amount 
of  her  husband's  property,  contending  that  in  suits  of  this 
kind  evidence  as  to  the  domestic  relations  or  financial  stand- 
ing or  circumstances  of  the  parties  is  improper,  citing  i  El- 
liott on  Evidence,  sec.  178,  Jones  &  Adams  Co,  v.  George ^ 
227  111.  64,  and  other  authorities,  in  support  of  this  con- 
tention. Mrs.  Mahlstedt  was  asked  by  counsel  for  defend- 
ant in  error,  over  objection  and  exception,  what  property 
her  husband  had  at  the  time  of  his  death.  She  was  per- 
mitted to  answer  that  he  had  certain  live  stock  and  forty 
acres  of  land  worth  $150  an  acre.  She  was  also  permitted 
to  answer  that  he  provided  for  her  in  good  shape  and  pur- 
chased her  clothing  and  supplies.  It  is  not  competent  to 
show  what  the  pecuniary  circumstances  of  the  widow,  fam- 
ily or  next  of  kin  are  or  have  been  since  the  death  of  the 
decedent,  but  it  is  competent  to  show  that  the  wife,  children 
or  next  of  kin  were  dependent  upon  him  for  support  before 
and  at  the  time  of  his  death.  {Pennsylvania  Co,  v.  Keane, 
143  111.  172;  Pittsburg,  Cincinnati,  Chicago  and  St.  Louis 
Railway  Co,  v.  Kinnare,  203  id.  388.)  The  property, 
wealth,  helplessness  or  dependence  of  the  relatives  of  the 
deceased  is  immaterial  on  the  question  of  the  recovery  of 
damages.  That  feature  is  not  to  be  considered  in  measur- 
ing or  estimating  the  loss  sustained  or  in  determining  the 
liability  where  the  death  is  caused  by  the  wrongful  act  of 
the  defendant,  {Chicago,  Peoria  and  St.  Louis  Railroad  Co. 
V.  Woolridge,  174  111.  330,)  but  it  is  not  error  to  allow 
questions  concerning  the  earnings  of  the  deceased  and  that 
they  were  used  in  support  of  his  wife  or  children.  {Bren- 
nen  v.  Chicago  and  Carterville  Coal  Co.  241  111.  610.)  Un- 
der these  authorities  there  was  no  error  in  allowing  the 
widow  to  testify  that  her  husband  supported  her  and  in  what 
manner.  We  do  not  see  the  purpose  of  allowing  her  to 
testify  as  to  the  amount  of  property  he  left.  The  record 
shows  that  he  left  a  will  but  does  not  show  its  provisions  or 
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what  his  indebtedness  was,  if  any.  The  record  shows  that 
the  deceased  left  no  children.  It  would  be  improper  to  show 
what  property  the  wife  received  from  the  husband.  There 
is  nothing  in  this  record,  however,  from  which  we  can  in- 
fer what  property  the  wife  was  to  receive.  We  cannot  say, 
under  the  authorities  heretofore  cited,  that  the  admission  of 
this  evidence  as  to  the  amount  of  property  Mahlstedt  left 
was  prejudicial,  on  this  record,  to  plaintiff  in  error. 

On  the  trial  of  the  case  counsel  for  plaintiff  in  error 
called  Mrs.  Busier  to  the  stand  and  showed  by  her  that  she 
accompanied  her  husband  to  the  Mahlstedt  farm  on  May 
20,  191 1,  and  remained  with  him  there  until  after  supper, 
in  the  evening.  They  offered  to  prove  by  her  that  Busier 
during  that  visit  informed  both  Whiteside  and  Mahlstedt 
that  he  had  come  there  out  of  curiosity,  to  see  the  installa- 
tion of  the  machine  and  plant ;  that  he  had  never  yet  seen 
one  installed  though  he  had  sold  a  great  number  of  them ; 
that  before  leaving  he  told  Mahlstedt  not  to  use  the  plant 
until  the  carburetor,  tank  and  pipes  had  been  covered  with 
earth.  The  trial  court  held  this  testimony  incompetent 
under  the  proviso  of  section  5  of  the  statute  on  evidence, 
which  reads:  '^Provided,  that  nothing  in  this  section  con- 
tained shall  be  construed  to  authorize  or  permit  any  such 
husband  or  wife  to  testify  to  any  admissions  or  conversa- 
tions of  the  other,  whether  made  by  him  to  her  or  by  her 
to  him,  or  by  either  to  third  persons,  except  in  suits  or 
causes  between  such  husband  and  wife."  (Kurd's  Stat. 
191 3,  p.  1235.)  In  Goeh  v.  Goelz,  157  111.  33,  this  court 
had  occasion  to  review  the  history  of  this  statute  and  its 
amendments,  and  held  (p.  41):  "On  grounds  of  public 
policy,  and  wholly  independent  of  any  question  of  interest 
or  identity,  neither  husband  nor  wife  could  at  common  law 
testify  to  communications  or  conversations  occurring  be- 
tween them  during  coverture;  and  this  inability  to  testify 
continued,  as  to  such  communications  and  conversations, 
even  after  the  marital  relation  was  severed,  either  by  di- 


166  Mahlstedt  t?.  Ideal  Lighting  Co.        [271  IlL 

vorce  or  by  death. — i  Greenleaf  on  Evidence,  sees.  254,  334, 
and  following  sections."  The  court  then  referred  to  the 
provisions  of  said  section  5,  and  said  that  it  was  a  recog- 
nition and  re-enactment  of  the  common  law  on  the  ques- 
tion just  quoted,  confining  its  operation,  however,  to  suits 
or  causes  other  than  those  between  husband  and  wife.  This 
same  rule  has  been  followed  and  approved  by  this  court 
since  that  time.  [Joiner  v.  Duncan,  174  111.  252;  Wickes 
v.  IValden,  228  id.  56;  Donnan  v.  Donnan,  236  id.  341; 
Abrahams  v.  IVoolley,  243  id.  365;  Schreffler  v.  Chase, 
245  id.  395.)  Under  these  authorities,  irrespective  of  the 
question  of  interest,  the  rule  is  that  the  wife  is  incompe- 
tent, under  the  common  law  as  well  as  this  statute,  to  tes- 
tify to  communications  or  conversations  with  her  husband 
or  between  him  and  third  persons,  whether  the  evidence  is 
offered  during  or  after  coverture.  Necessarily,  under  this 
rule,  Mrs.  Busier  was  incompetent  to  testify  as  to  any  con- 
versations her  husband  had  in  her  presence  with  Whiteside 
or  Mahlstedt  or  as  to  any  statement  that  he  made  to  them. 
Counsel  for  plaintiff  in  error  insist  that  the  trial  court 
erred,  under  the  provisions  of  said  section  5,  in  permitting 
Mrs.  Mahlstedt  to  testify  that  no  gasoline  had  been  in  the 
cellar  of  the  farmhouse  prior  to  the  accident,  nor  any  gaso- 
line on  the  premises  for  a  period  of  two  years  before  this 
lot  was  brought  there  by  her  husband  at  the  time  he  was 
installing  the  plant ;  that  the  court  also  erred  in  permitting 
her  to  identify  the  printed  catalogue  of  plaintiff  in  error 
and  to  testify  that  it  was  left  with  Mahlstedt  at  the  time 
Whiteside  was  there  to  see  him,  and  also  in  admitting  her 
testimony  that  she  tried  to  light  the  burner  on  Sunday  even- 
ing, just  prior  to  the  accident;  that  it  made  a  blue  flame 
and  then  went  out  but  did  not  light ;  that  she  was  the  only 
one  who  had  been  in  the  cellar  of  the  house  that  day  before 
the  accident  to  Mahlstedt.  It  will  be  seen  that  the  testi- 
mony of  Mrs.  Mahlstedt  that  is  objected  to  by  plaintiff  in 
error  had  no  reference  to  any  conversation  of  her  husband 
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that  she  had  overheard,  but  it  is  insisted  that  the  knowledge 
of  the  facts  about  which  she  testified  in  the  objected  tes- 
timony came  to  her  by  virtue  of  the  marital  relation  and 
therefore  was  incompetent.  There  is  nothing  in  said  sec- 
tion 5  that  bears  on  this  question.  This  court  has  more  than 
once  stated  that  at  common  law  a  husband  or  wife  could 
not  be  a  witness  to  testify  to  any  fact  or  transaction,  knowl- 
edge of  which  was  obtained  by  means  of  the  marriage  rela- 
tion. (Schreffler  v.  Chase,  supra,  and  cases  cited.)  More 
than  one  of  the  Illinois  decisions,  in  laying  down  this  rule, 
have  correctly  cited  section  337  of  Greenleaf  on  Evidence 
in  its  support;  but  that  author  also  in  section  338  states 
that  the  wife  may  testify,  after  the  death  of  the  husband, 
to  facts  "coming  to  her  knowledge  from  other  sources  and 
not  by  means  of  her  situation  as  a  wife,  notwithstanding 
they  related  to  the  transactions  of  her  husband."  ( i  Green- 
leaf  on  Evidence, — Lewis'  ed. — sec.  338.)  We  shall  refer 
to  some  of  the  authorities  cited  by  this  author  in  support 
of  this  rule. 

In  Williams  v.  Baldivin,  7  Vt.  503,  the  widow  was  held 
competent  to  prove  the  contents  of  a  letter  addressed  to  her 
husband  and  which  she  had  seen.  In  Wells  v.  Tucker ,  3 
Binn.  366,  the  widow  was  permitted  to  testify  as  to  the 
delivery  to  her  of  a  bond  by  her  husband  for  the  use  of  a 
third  person.  In  Ryan  v.  Follansbee,  47  N.  H.  100,  the 
surviving  wife  was  permitted  to  testify  to  matters  in  which 
her  deceased  husband  was  interested  and  in  which  she  her- 
self was  an  agent,  on  the  ground  that  the  knowledge  of 
these  facts  came  to  her  from  sources  other  than  her  hus- 
band. In  Moore  v.  Wingate,  53  Mo.  398,  the  widow  was 
not  permitted  to  testify  as  to  facts  which  she  could  only 
have  learned  from  her  husband,  the  court  holding  that  this 
sort  of  evidence  was  excluded  on  the  ground  of  public  policy 
and  "to  preserve  the  harmony  of  the  marriage  relation." 

There  are  other  authorities  not  cited  by  Greenleaf  which 
bear  on  this  question,  to  a  few  of  which  we  will  refer.    In 
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Dexter  v.  Booth,  84  Mass.  559,  it  was  held  in  an  action 
against  an  executor  to  recover  the  price  of  goods  sold  and 
delivered  to  the  wife  during  her  husband's  lifetime,  that  she 
could  not  testify,  after  his  death,  to  a  private  conversation 
with  him,  but  as  to  other  facts  from  other  sources  she  was 
a  competent  witness.  In  Mercer  v.  State,  40  Fla.  216,  it 
was  held  that  letters  from  husband  to  wife,  or  from  her  to 
him,  were  not  admissible,  and  the  court  stated  that  the  com- 
mon law  rule  as  to  competency  of  witnesses,  forbidding 
either  husband  or  wife  to  testify  in  any  case  where  either 
was  interested,  was  grounded  upon  the  principle  that  they 
should  not  be  permitted  to  testify  to  those  transactions  or 
communications  passing  between  them  in  the  sacred  confi- 
dence and  trust  that  should  exist  between  husband  and  wife. 
In  Saunders  v.  Hendrix,  5  Ala.  224,  a  widow  of  the  co- 
maker of  a  promissory  note  was  held  to  be  a  competent 
witness  in  a  suit  by  a  payee  against  the  other  joint  maker 
to  prove  that  a  credit  indorsed  on  the  note  was  $100  and 
not  $1000.  In  McGuire  v.  Maloney,  i  B.  Mon.  224,  the 
court  held  that  a  widow,  in  a  suit  brought  by  her  son  against 
her  husband's  administrator,  was  competent  to  testify  as  to 
the  execution  of  an  agreement  by  her  husband,  and  also  as 
to  his  signing  the  name  of  the  son  and  that  of  the  subscrib- 
ing witnesses,  who  were  dead,  and  who  signed  by  mark. 
In  White  v.  Perry,  14  W.  Va.  66,  it  was  held  that  while 
the  wife  could  not  testify  as  to  conversations  of  her  hus- 
band, she  was  competent,  after  his  death,  to  testify  as  to 
any  facts  coming  to  her  knowledge  from  other  sources  than 
her  husband,  notwithstanding  they  related  to  his  transac- 
tions. Hale  V.  Kearly,  67  Tenn.  49,  was  an  action  brought 
by  an  administrator  for  damages  against  the  defendant  for 
causing  the  death  of  the  intestate.  The  widow  was  held 
competent  to  testify  as  to  what  she  saw  occurring  between 
her  husband  and  the  defendant  at  the  time  the  latter  in- 
flicted the  fatal  injuries  upon  her  husband.  The  court  said 
in  discussing  this  question  (p.  52)  :  "It  is  readily  conceded 
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that  on  the  grounds  of  public  policy  neither  husband  nor 
wife  should  be  allowed  to  testify  as  to  the  conduct  or  con- 
versation of  either,  made  known  in  the  frankness  and  free- 
dom of  a  confidential  intercourse,  but  can  the  rule  apply, 
as  in  the  present  case,  where  the  wife  happens  to  witness  a 
rencounter  between  her  husband  and  a  third  party  which  re- 
sults in  the  death  of  her  husband  ?  What  reason  of  public 
policy  forbids  the  wife  to  detail  what  she  saw,  in  a  suit  for 
damages  for  the  killing?"  In  the  American  and  English 
Encyclopedia  of  Law  (vol.  30,  2d  ed.  p.  950,)  it  is  stated 
that  the  great  weight  of  authority  is  to  the  effect  that  after 
the  death  of  one  of  the  parties  to  the  marriage  the  other 
may  testify  in  favor  of  the  estate  as  to  all  facts  not  learned 
through  the  confidence  of  the  marital  relation,  citing  many 
authorities  in  support  of  this  statement,  including  some  of 
those  to  which  we  have  referred. 

Counsel  for  plaintiff  in  error  rely  especially  in  support 
of  their  contention  upon  the  reasoning  of  this  court  in 
Schreffler  v.  Chase,  supra,  and  cases  cited  in  that  decision. 
In  that  case  we  quoted  with  approval  from  Griff eth  v.  Grif- 
feth,  162  111.  368,  where  the  court  said,  among  other  things 
(P-  373)  •  "Whether  the  divorced  wife's  knowledge  of  her 
•  husband's  conduct  in  the  respect  here  referred  to  came  to 
her  as  the  result  of  his  admissions  to  her  or  of  her  conver- 
sations with  him,  or  as  the  result  merely  of  her  own  ob- 
servation, it  was  acquired  in  the  confidence  of  the  marriage 
relation,  and  therefore  her  evidence  in  regard  to  it  should 
have  been  excluded  upon  principles  of  public  policy.  The 
protecting  seal  of  the  law  is  placed  upon  all  confidential 
communications  between  the  husband  and  the  wife,  except 
so  far  as  our  statute  has  changed  the  rule.  It  makes  no 
difference  that  the  marriage  relation  no  longer  exists  be- 
tween them.  'Whatever  has  come  to  the  knowledge  of 
either  by  means  of  the  hallowed  confidence  which  that  rela- 
tion inspires  cannot  be  afterwards  divulged  in  testimony. 
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even  though  the  other  party  be  no  longer  living.' — i  Green- 
leaf  on  Evidence,  sec.  337." 

It  seems  clear  from  this  quotation  and  from  the  evi- 
dence objected  to  in  that  case,  that  the  main  point  of  that 
decision,  as  of  other  decisions  in  this  State,  was  based  on 
the  rule  laid  down  by  Greenleaf,  just  quoted,  that  the  facts 
or  conversation  came  to  the  knowledge  of  the  witness 
because  of  the  confidential  relation  of  husband  and  wife. 
Examination  of  the  authorities  cited  in  that  case,  we  think, 
will  disclose  that  the  knowledge  as  to  the  facts  in  each  of 
the  cases  came  to  the  witness  from  the  husband  or  from  his 
actions  because  of  the  confidence  of  the  marital  relations. 
In  commenting  on'the  Schreffler  case  in  137  Am.  Rep.  330, 
where  that  case  is  given  in  full,  the  author  states  in  the 
foot-note  that  the  matter  concerning  which  the  law  prohib- 
its either  the  husband  or  the  wife  from  testifying  includes 
any  information  obtained  during  the  marriage  or  by  reason 
of  its  existence;  that  this  rule  "should  not  be  confined  to 
mere  statements  by  one  to  the  other,  but  embraces  all  knowl- 
edge upon  the  part  of  either,  obtained  by  reason  of  the 
marriage  relation,  which  but  for  the  confidence  growing  out 
of  it  would  not  have  been  known."  Manifestly,  by  the  com- 
mon law  rule,  as  shown  by  the  authorities  from  other  juris- 
dictions as  well  as  in  this  State,  Mrs.  Mahlstedt  was  com- 
petent to  testify  as  to  any  facts  the  knowledge  of  which  she 
had  obtained  from  sources  other  than  her  husband.  She 
certainly  obtained  her  knowledge  as  to  there  being  no  gaso- 
line in  the  cellar  of  the  farmhouse  and  as  to  the  catalogue, 
and  other  objected  testimony,  from  sources  independent  of 
her  husband  and  not  because  of  any  confidential  relation 
between  them.  The  court  did  not  err  in  its  rulings  as  to 
her  testimony  on  this  question. 

Counsel  for  plaintiff  in  error  argue  that  the  trial  court 
committed  error  in  permitting  certain  persons  to  testify  as 
experts  who  were  not  qualified.  The  question  of  the  quali- 
fication of  an  expert  rests  largely  in  the  discretion  of  the 
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trial  court.  There  can  be  no  arbitrary  or  fixed  test  but 
necessarily  only  a  relative  one,  depending  somewhat  on  the 
subject  and  the  particular  witness.  (Bonato  v.  Peabody 
Coal  Co,  248  111.  422.)  From  the  evidence  in  the  record 
we  think  the  expert  witnesses  were  qualified  to  testify  as  to 
the  subjects  about  which  they  were  interrogated. 

It  is  also  urged  that  the  court  erred  in  permitting  ex- 
perts to  testify  how  the  gasoline  which  caused  the  explosion 
might  have  gotten  into  the  cellar,  as  it  was  contended  that 
was  the  ultimate  question  the  jury  were  called  upon  to  de- 
cide. With  this  we  do  not  agree.  It  is  an  elementary  rule 
that  where  the  court  of  jury  can  make  their  own  deductions 
they  shall  not  be  made  by  those  who  testify.  (Bvans  v. 
People,  12  Mich.  27.)  Expert  evidence  is  admissible  when 
the  witnesses  offered  as  experts  have  peculiar  knowledge  or 
experience  not  common  to  the  world,  which  renders  their 
opinions  founded  on  such  knowledge  or  experience  an  aid 
to  the  court  or  jury  in  determining  the  question  at  issue. 
Expert  testimony  is  proper  when  the  subject  matter  of  the 
inquiry  is  of  such  a  character  that  only  persons  of  skill  or 
experience  in  it  are  capable  of  forming  a  correct  judgment 
as  to  any  fact  connected  therewith.  (  Yarber  v.  Chicago  and 
Alton  Railway  Co.  235  111.  589 ;  Taylor  v.  Town  of  Mon- 
roe, 43  Conn.  36 ;  i  Greenleaf  on  Evidence, — Lewis'  ed. — 
sec.  280;  People  v.  Jennings,  252  111.  534.)  Manifestly,  it 
required  peculiar  skill  and  judgment  by  those  who  had  ex- 
perience in  such  matters  to  state  how  the  gasoline  might 
get  into  the  cellar.  We  think  the  witnesses  on  this  ques- 
tion were  properly  allowed  to  give  their  judgment  as  to 
how  the  gasoline  got  there. 

Counsel  for  plaintiff  in  error  further  contend  that  the 
court  erred  in  admitting  in  evidence  a  booklet  or  circular 
issued  by  plaintiff  in  error  with  reference  to  heating  and 
lighting  plants  or  systems  similar  to  the  one  attempted  to 
be  installed  in  the  Mahlstedt  house.  It  is  not  denied  that 
said  company  printed  and  issued  such  circular  or  booklet. 
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If,  as  we  have  held,  the  jury  were  justified  in  finding  that 
plaintiff  in  error  sold  the  lighting  system  to  Mahlstedt,  then 
we  cannot  see  why  this  booklet  was  not  properly  admitted. 
The  testimony  shows  that  Mahlstedt  was  seen  reading  it; 
that  it  contained  representations  as  to  the  machine's  safety 
that  may  have  misled  him  as  to  the  safety  or  danger  of  the 
system,  and  especially  as  to  the  necessity  of  covering  the 
carburetor  before  the  machine  was  used.  The  declaration 
alleged  that  plaintiff  in  error  represented  that  the  system 
had  been  constructed  and  would  be  installed  under  the  su- 
pervision of  an  expert  and  would  be  safe  enough  for  a  child 
to  operate,  but  that,  in  fact,  the  system  was  dangerous, 
and  that  by  reason  of  the  fact  the  machine  was  not  safely 
equipped  the  accident  occurred.  The  statement  in  this  book- 
let would  tend  to  lead  Mahlstedt  to  think  that  precautionary 
measures  were  unnecessary  in  the  operation  of  the  system. 
( I  Thompson  on  Negligence,  sees.  827,  828 ;  29  Cyc.  479. ) 

Plaintiff  in  error  further  insists  that  the  court  erred  in 
refusing  one  of  its  instructions,  and,  as  we  understand  the 
argument,  in  modifying  certain  other  instructions.  If  we 
are  right  in  the  conclusions  already  stated  in  this  opinion  it 
is  clear  that  the  court  did  not  err  in  its  rulings  as  to  these 
instructions. 

There  are  certain  other  questions  raised  in  the  briefs  of 
counsel  for  plaintiff  in  error,  but  we  do  not  think  the  trial 
court  committed  any  error  on  those  questions  or  that  they 
are  of  sufficient  importance  to  further  extend  this  opinion. 

We  find  no  reversible  error  in  the  record,  and  the  judg- 
ment of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed, 

Mr.  Justice  Cooke,  dissenting. 
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Caroline  Wood,  Appellant,  vs.  The  City  of  Peoria  et  aL 

Appellees. 

Opinion  filed  December  22,  1915, 

1.  Injunction — when  a  court  of  equity  may  remove  apparent 
lien  of  special  assessment  judgment.  Although  a  judgment  con- 
firming a  special  assessment  recites  the  service  upon  a  certain  land 
owner  of  the  process  provided  by  the  statute,  so  that  the  court  ap- 
parently had  jurisdiction  to  confirm  the  assessment,  and  the  judg- 
ment is  an  apparent  lien  upon  the  land,  yet  if  the  judgment  is,  in 
fact,  void  for  want  of  jurisdiction  of  the  person  of  the  land  owner, 
a  court  of  equity  has  power  to  remove  the  cloud  if  the  land  owner 
presents  facts  entitling  her  to  relief. 

2.  Same — when  a  court  of  equity  will  relieve  against  judgment 
obtained  by  false  return,  A  judgment  obtained  by  means  of  a  false 
return  by  an  officer  without  any  notice  to  the  defendant  will  be  set 
aside  by  a  court  of  equity,  where  third  parties  have  not  acquired 
rights  by  means  of  such  return  and  there  is  equitable  ground  for 
granting  the  relief. 

3.  Special  assessments — effect  of  section  41  of  the  Local  Im- 
provement act  as  to  conclusiveness  of  affidavit.  The  provision  of 
section  41  of  the  Local  Improvement  act  that  the  report  and  affi- 
davit therein  provided  for  shall  be  conclusive  evidence  for  the  pur- 
pose of  the  proceeding  is  limited  to  the  special  assessment  proceed- 
ing, and  does  not  close  every  avenue  of  relief  to  a  person  who  is 
injured  by  reason  of  the  affidavit  being  false. 

4.  Same — what  is  not  a  contradiction  of  a  finding  by  court,  A 
finding  by  the  court  in  a  special  assessment  proceeding  that  notices 
were  mailed  to  the  person  paying  the  taxes  the  preceding  year  at 
his  or  her  residence,  "as  shown  by  the  assessment  roll,"  is  not  con- 
tradicted by  an  allegation  in  a  bill  for  an  injunction  that  the  place 
shown  by  the  assessment  roll  was  not,  and  never  had  been,  the 
residence  of  the  complainant. 

5.  Same — when  collection  of  a  special  assessment  may  be  en- 
joined. Where  a  bill  shows  that  the  complainant  has  resided  for 
more  than  twenty  years  on  the  property  specially  assessed  for  an 
improvement,  that  she  never  received  any  notice  of  the  assessment 
proceeding,  that  the  assessment  is  unjust,  inequitable  and  wrong- 
fully obtained  and  her  property  arbitrarily  subdivided,  contrary  to 
law,  and  that  she  would  have  resisted  the  proceedings  if  she  had 
had  notice,  a  court  of  equity  may  enjoin  the  collection  of  the  as- 
sessment though  the  record  of  the  assessment  proceeding  shows 
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that  a  notice  was  mailed  to  complainant  at  the  place  of  residence 
shown  by  the  assessment  roll,  which,  however,  was  not,  and  never 
had  been,  her  residence. 

6.  Same — there  is  no  equitable  obligation  to  pay  a  special  as- 
sessment. The  levying  of  a  special  assessment  under  the  Local 
Improvement  act  is  purely  statutory,  and  where  a  municipality  at- 
tempts to  create  a  charge  upon  property  by  that  means  the  statute 
must  be  followed,  as  there  is  no  equitable  obligation  of  a  property 
owner  to  pay  such  an  assessment. 

7.  Sam£ — what  is  equivalent  to  a  false  statement  as  to  resi- 
dence. It  is  the  duty  of  a  superintendent  of  special  assessments 
not  only  to  examine  the  property  assessed  but  to  make  diligent 
search  for  the  residence  of  the  owner;  and  if  the  owner  has  re- 
sided on  the  property  for  over  twenty  years,  the  giving  of  some 
other  address  in  the  assessment  roll  as  the  place  of  residence  of 
the  owner  is  equivalent  to  a  false  statement  as  to  her  residence. 

Appeal  from  the  Circuit  Court  of  Peoria  county ;  the 
Hon.  Theodore  N.  Green,  Judge,  presiding. 

Robert  H.  Lovett,  for  appellant. 

R.  H.  Radley,  for  appellees. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

The  circuit  court  of  Peoria  county  sustained  a  general 
demurrer  of  the  appellees,  the  city  of  Peoria  and  the  county 
treasurer  of  Peoria  county,  to  the  bill  of  the  appellant, 
Caroline  Wood,  filed  to  enjoin  the  collection  of  the  first 
two  of  ten  installments  of  a  special  assessment,  amounting 
to  $1390.52,  levied  on  her  property,  and  to  have  the  special 
assessment  declared  void.  The  bill  was  dismissed  for  want 
of  equity  and  this  appeal  was  taken. 

The  facts  admitted  by  the  demurrer,  which  the  chan- 
cellor regarded  as  insufficient  to  entitle  the  complainant  to 
equitable  relief,  are  as  follows:  The  complainant  became 
the  owner  of  the  lands  on  which  the  special  assessment  was 
levied  on  February  19,  1892,  and  has  occupied  the  lands, 
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^nd  the  house  thereon,  as  her  home  ever  since.  The  street 
number  of  her  home  was  1104  North  Peoria  street.  In 
May,  191 2,  an  ordinance  was  passed  for  the  levy  of  a  spe- 
cial assessment  to  pay  for  paving  with  a  brick  pavement 
Arcadia  avenue,  which  lies  a  few  feet  north  of  complain- 
ant's lands  but  on  which  they  do  not  abut.  An  assess- 
ment roll  was  filed  in  the  county  court  on  July  31,  1912, 
and  a  judgment  confirming  the  assessment  was  entered  on 
August  21,  19 1 2.  On  November  15,  191 3,  an  order  was 
entered  reciting  that  the  improvement  was  completed  in  sub- 
stantial conformity  to  the  ordinance  and  that  the  amount 
assessed  did  not  exceed  the  cost  of  the  improvement.  On 
the  assessment  roll  the  address  of  the  complainant  was 
given  as  521  Fulton  street,  Peoria,  and  the  affidavit  of 
the  superintendent  of  special  assessments  stated  that  notices 
were  mailed  to  her  at  that  place,  but  she  never  received 
them  and  never  received  any  notice  of  the  assessment  pro- 
ceedings. No  notice  was  ever  mailed  to  her  at  her  address 
and  she  never  knew  of  the  proceedings  until  April,  1914, 
when  she  received  two  postal-card  notices  from  the  county 
treasurer  which  had  been  sent  to  521  Fulton  street  and 
bore  a  notation  that  there  was  no  such  person  there  and 
never  had  been,  and  the  notices  stated  that  the  warrant  for 
the  collection  of  the  second  installment  of  the  assessment 
had  been  placed  in  the  hands  of  the  county  treasurer.  The 
complainant  had  paid  the  taxes  on  the  lands  ever  since 
she  owned  them  and  the  assessment  roll  gave  her  name 
as  the  one  who  paid  the  taxes.  Annexed  to  the  bill  as  ex- 
hibits were  copies  of  the  proceedings  in  the  county  court, 
and  they  were  regular  on  their  face.  The  bill  alleged  that 
the  judgment  confirming  the  special  assessment  against  the 
complainant's  property  was  unjust,  inequitable  and  wrong- 
fully obtained,  that  the  assessment  roll  arbitrarily  subdi- 
vided her  homestead  and  property,  contrary  to  law,  and 
that  if  she  had  been  informed  she  would  have  appeared  in 
court  and  resisted  the  application  for  judgment. 
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The  judgment  recited  the  service  upon  the  complainant 
of.  the  process  provided  by  the  statute,  so  that  the  court 
apparently  had  jurisdiction  to  confirm  the  assessment  and 
the  assessment  would  be  an  apparent  lien,  but  if  the  judg- 
ment was,  in  fact,  void  for  want  of  jurisdiction  over  her 
person,  a  court  of  equity  would  remove  the  cloud  if  she  pre- 
sented facts  entitling  her  to  such  relief.  The  bill  showed  a 
fatal  defect  in  the  manner  of  serving  the  process  by  send- 
ing it  to  a  place  where  the  complainant  never  resided, 
and  she  never  obtained  any  knowledge  of  the  proceedings 
against  her  property,  either  by  service  of  process  or  in  any 
manner.  The  assessment  roll  sworn  to  by  the  superintend- 
ent of  special  assessments  stated  that  he  had  made  careful 
examination  of  the  books  of  the  collector  to  ascertain  who 
last  paid  the  taxes  on  the  parcels  of  land  assessed  and  also 
made  diligent  search  for  the  residence,  respectively,  of  such 
person  or  persons  named  in  the  assessment  roll,  and  that 
the  report  correctly  stated  the  names  of  such  person  or  per- 
sons and  their  residence  as  so  ascertained,  and  his  affidavit 
of  mailing  notices  stated  that  they  were  mailed  to  the  per- 
sons paying  the  taxes,  at  the  residence  of  each  as  shown  in 
the  assessment  roll.  An  admitted  fact  was  that  the  com- 
plainant had  resided  upon  her  premises  for  twenty-three 
years,  and  it  was  the  duty  of  the  superintendent  not  only 
to  examine  the  property  in  order  to  assess  it,  but  diligent 
search  for  the  residence  of  the  owner  would  certainly  have 
made  him  aware  that  the  complainant  lived  there.  In  the 
case  of  Wright  v.  Glos,  264  111.  261,  where  a  person  was 
in  possession  of  premises,  it  was  considered  the  duty  of  a 
purchaser  of  land  at  a  tax  sale  to  know  that  such  person 
resided  on  the  property,  and  that  a  failure  to  ascertain  the 
truth  was  equivalent  to  knowledge. 

Counsel  for  appellees  calls  attention  to  section  41  of  the 
Local  Improvement  act  and  insists  that  the  provision  of 
that  section  that  the  report  and  affidavit  shall  be  conclusive 
evidence  for  the  purpose  of  the  proceeding  precludes  any 
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contradiction  of  a  false  affidavit.  Whether  that  provision 
is  effective  for  any  purpose  or  not,  it  does  not  apply  to 
this  case  for  the  reason  that  it  is  limited  to  the  special  as- 
sessment proceeding.  The  provision  is  that  the  report  and 
affidavit  shall  be  conclusive  evidence  for  the  purpose  of  the 
assessment  proceeding,  and  the  General  Assembly  did  not 
intend  to  close  every  avenue  to  justice  against  an  injured 
property  owner  by  providing  that  an  affidavit  which  might 
be  false  should  be  conclusively  regarded  as  true.  The  find- 
ing of  the  court  was  that  notices  were  mailed  to  the  per- 
son or  persons  paying  the  taxes  the  preceding  year  at  his 
or  her  residence  as  shown  by  the  assessment  roll.  It  was 
not  a  contradiction  of  that  finding  to  allege  and  prove  that 
the  place  shown  by  the 'assessment  roll  was  not,  and  never 
had  been,  the  residence  of  the  complainant,  and  therefore 
the  rule  that  a  finding  of  fact  by  the  court  cannot  be  at- 
tacked collaterally  unless  the  finding  is  impeached  or  con- 
tradicted by  the  record  does  not  apply.  If  that  rule  has 
any  relation  to  this  case  it  shows  that  the  complainant  could 
have  no  remedy  at  law  by  resisting  an  application  for  the 
sale  of  her  property  to  pay  the  assessment  and  that  she 
was  compelled  to  seek  relief  in  equity.  It  has  long  been 
the  settled  rule  of  this  State  that  a  court  of  equity  will  re- 
lieve against  the  effects  of  a  false  return  of  an  officer,  and 
that  a  judgment  obtained  by  means  of  such  a  return,  with- 
out any  notice  to  the  defendant,  will  be  set  aside  where 
third  parties  have  not  acquired  rights  on  the  faith  of  the 
return  and  there  is  equitable  ground  for  granting  the  re- 
lief. Where  a  court  has  assumed  jurisdiction  of  a  defend- 
ant on  the  strength  of  a  false  return  of  service  of  process 
by  an  officer,  if  the  judgment  is  inequitable  and  unjust  it 
will  be  relieved  against  in  equity.  Owens  v.  Ranstead,  22 
111.  161 ;  O'Conner  v.  Wilson,  57  id.  226;  Hickey  v.  Stone, 
60  id.  458;  Davis  v.  Dresback,  81  id.  393;  Cassidy  v.  Au- 
tomatic  Time  Stamp  Co.  185  id.  431. 
271  -  12 
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The  levying  of  a  special  assessment  under  the  Local  Im- 
provement act  is  purely  statutory,  and  where  a  municipality 
attempts  to  create  a  charge  upon  property  by  that  means 
the  statute  must  be  followed.  There  is  no  equitable  obli- 
gation of  the  property  owner  to  pay  such  an  assessment, 
so  that  it  cannot  be  said  that  the  complainant  was  equitably 
bound  to  assume  and  pay  the  charge  against  her  property. 
The  notice  of  the  assessment  was  sent  to  a  place  where  the 
complainant  never  resided,  and  her  bill  alleged  that  the  as- 
sessment was  unjust,  inequitable  and  wrongfully  obtained, 
that  her  property  was  arbitrarily  subdivided,  contrary  to 
law,  and  that  if  she  had  known  of  the  proceedings  she 
would  have  appeared  in  court  and  resisted  the  same.  This 
was  sufficient  to  entitle  her  to  equitable  relief  upon  proof 
of  the  facts  alleged,  and  the  chancellor  erred  in  sustaining 
the  demurrer  to  her  bill. 

The  decree  is  reversed  and  the  cause  is  remanded,  with 
directions  to  overrule  the  demurrer. 

Reversed  and  remanded,  with  directions. 


John  McNeil,  Appellee,  vs.  Sarah  Allen,  Appellant. 

Opinion  Hied  December  22,  IQIS- 

Appeals  and  errors — a  freehold  not  involved  in  controversy 
over  boundary  line.  Where  the  only  controversy  in  a  proceeding 
under  the  act  to  provide  for  the  permanent  survey  of  lands  is  over 
the  boundary  line,  and  the  decree  does  not  aflfect  the  title  but  only 
purports  to  establish  corners  and  fix  the  boundary  line  between  the 
land  of  the  petitioner  and  the  land  of  the  defendant,  no  freehold 
is  involved. 

Appeal  from  the  Circuit  Court  of  Whiteside  county; 
the  Hon.  Frank  D.  Ramsay,  Judge,  presiding. 

A.  A.  WoLFERSPERGER,  for  appellant. 

Henry  C.  Ward,  for  appellee. 
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Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

John  McNeil  filed  a  petition  in  the  circuit  court  of 
Whiteside  county  against  Sarah  Allen  under  the  act  of  the 
General  Assembly  entitled  "An  act  to  provide  for  the  per- 
manent survey  of  lands,"  approved  May  lo,  1901,  (Hurd's 
Stat.  191 3,  p.  2417,)  for  the  purpose  of  establishing  the 
boundary  line  between  their  lands.  Surveyors  were  ap- 
pointed, who  made  a  report,  which  was  approved  by  the 
court  and  ordered  to  be  recorded,  and  the  costs  were  divided 
equally  between  the  parties.  Sarah  Allen  has  appealed  to 
this  court. 

This  appeal  should  have  been  taken  to  the  Appellate 
Court.  No  freehold  is  involved  and  there  is  no  other 
ground  of  jurisdiction  in  this  court.  The  title  is  not  in- 
volved in  the  pleadings  and  neither  party  gains  or  loses  a 
freehold  by  the  decree.  The  petition  states  that  the  appel- 
lee is  the  owner  in  fee  simple  of  that  part  of  the  east  half 
of  the  northwest  quarter  of  a  certain  section  lying  north 
of  a  certain  road,  and  that  the  appellant  is  the  owner  of 
that  part  of  the  west  half  of  the  same  quarter  section  lying 
north  of  the  same  road.  The  decree  does  not  affect  the 
title  and  such  is  not  the  object  of  the  proceeding.  Its  pur- 
pose IS  only  to  locate  the  true  boundary  line  between  the 
appellant's  and  the  appellee's  land.  The  effect  of  the  de- 
cree is  only  to  establish  the  corners  and  fix  the  line.  As 
to  these  matters  it  is  conclusive,  (BUis  v.  Whan,  91  111. 
77^)  but  as  to  all  actions  and  defenses  which  affect  the  titles 
of  the  respective  parties  it  is  of  no  effect.  Where  the 
only  controversy  is  as  to  the  location  of  the  line  and  not 
as  to  the  title  a  freehold  is  not  involved.  Posey  v.  Com- 
missiotiers  of  Highways,  264  111.  19. 

The  cause  will  be  transferred  to  the  Appellate  Court 
for  the  Second  District.  ^ause  transferred. 
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The  People  of  the  State  of  Illinois,  Defendant  in  Er- 
ror, vs.  Marc  A.  Blumenberg  et  al, — (William  Gep- 
PERT,  Plaintiff  in  Error.) 

Opinion  Hied  December  22,  1915, 

r.  CriminaIv  law — when  an  indictment  for  conspiring  to  injure 
another  is  sufficient.  An  indictment  which  charges,  in  the  language 
of  section  46  of  division  i  of  the  Criminal  Code,  that  the  defend- 
ants conspired  with  intent  to  injure  the  character,  business  and 
property  of  a  certain  person,  is  not  insufficient  upon  the  ground 
that  it  does  not  allege  that  the  defendants  conspired  to  do  any- 
thing but  only  that  they  conspired  with  intent  to  do,  since  the  lan- 
guage of  the  statute,  even  though  not  grammatically  exact,  states 
the  offense  plainly  enough  to  apprise  the  defendants  of  the  charge. 

2.  Same — when  indictment  need  not  allege  means  by  which  act 
was  to  be  accomplished.  An  indictment  for  conspiracy  to  injure 
the  character,  business  and  property  of  another,  or  to  do  any  other 
unlawful  act,  need  not  allege  the  means  by  which  the  act  was  to 
be  accomplished,  since  the  offense  is  complete  when  the  agreement 
is  made,  even  though  no  act  is  done  to  carry  it  into  effect. 

3.  Same — each  overt  act  is  a  renewal  or  continuance  of  the  con- 
spiracy. Each  overt  act  in  furtherance  of  a  conspiracy  is  a  re- 
newal of  the  conspiracy  and  a  continuance  of  its  existence  so  as 
to  prevent  the  running  of  the  Statute  of  Limitations,  and  since  each 
overt  act  is  a  renewal  of  the  conspiracy  as  to  all  the  conspirators 
at  the  place  where  the  overt  act  is  done,  it  is  not  necessary  to 
allege  the  exact  place  where  the  conspiracy  was  originally  formed. 

4.  Same — what  is  not  a  variance  between  allegations  and  proof. 
Where  some  counts  of  an  indictment  for  conspiracy  to  injure  the 
character,  business  and  property  of  another  and  to  extort  money 
allege  that  the  conspiracy  was  formed  in  Chicago  and  others  in 
Will  county,  Illinois,  it  is  not  a  variance  that  the  proof  shows  the 
conspiracy  was  originally  formed  in  New  York,  provided  the  proof 
shows  overt  acts  in  Will  county  in  furtherance  of  the  conspiracy. 

5.  Same — when  venue  of  an  indictment  for  conspiracy  is  not 
proved.  Where  an  indictment  alleges  that  a  conspiracy  was  formed 
in  Will  county,  Illinois,  and  it  is  sought  to  sustain  such  allegation 
by  proof  of  overt  acts  alone,  the  proof  must  show  that  the  overt 
acts  were  done  in  Will  county  and  must  connect  the  defendants 
therewith,  otherwise  the  allegation  of  venue  is  not  proved. 

6.  Same — when  remarks  by  an  attorney  as  to  the  absence  of 
co-defendant  are  improper.    On  a  trial  for  conspiracy  to  injure  the 
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character,  business  and  property  of  another  it  is  error  to  permit  the 
prosecution  to  show  the  absence  of  one  of  the  co-defendants  in  a 
foreign  country  and  argue  from  it  that  he  had  sought  safety  in 
flight,  since  the  acts  or  declarations  of  co-conspirators  before  the 
conspiracy  or  after  its  termination  are  not  competent  evidence  and 
could  not  be  proved. 

7.  Same — practice  of  giving  great  number  of  instructions  tends 
only  to  cloud  the  issues.  The  object  of  instructing  the  jury  is  to 
clearly  inform  the  jurors  in  a  concise  manner  what  the  issues  are, 
the  principles  of  law  to  be  observed  and  the  facts  material  to  be 
proved,  and  the  practice  of  giving  a  large  number  of  instructions 
stating  substantially  the  same  rules  of  law  in  varying  form  tends 
to  confuse  the  jury  and  imposes  unnecessary  labor  on  the  court. 

8.  Same — when  Supreme  Court  may  decline  to  consider  argu- 
ment on  instructions.  Where  the  issues  in  the  case  do  not  require 
the  large  number  of  instructions  presented  to  the  court,  ninety-one 
of  which  are  given  and  a  large  number  refused,  the  Supreme  Court 
may  decline  to  follow  the  argument  of  counsel  by  which  they  seek 
to  justify  or  condemn  each  instruction. 

Writ  of  Error  to  the  Appellate  Court  for  the  Second 
District ; — heard  in  that  court  on  writ  of  error  to  the  Cir- 
cuit Court  of  Will  county;  the  Hon.  Dorrance  Dibell, 
Judge,  presiding. 

Brundage,  Landon  &  Holt,  and  Edward  A.  Alex- 
ander, (Benson  Landon,  of  counsel,)  for  plaintiff  in 
error. 

P.  J.  LucEY,  Attorney  General,  Robert  W.  Martin, 
State's  Attorney,  and  George  P.  Ramsey,  (Snapp,  Heise 
&  Snapp,  of  counsel,)  for  the  People. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

William  Geppert  was  indicted,  together  with  Marc  A. 
Blumenberg,  Thomas  B.  Thompson  and  Bernard  S.  Maloy, 
for  conspiracy  to  injure  the  character,  business,  employ- 
ment and  property  of  John  V.  Steger  and  to  extort  money 
from  him.    Blumenberg  was  not  arrested.    Thompson  and 
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Maloy  were  discharged  before  trial  and  Geppert  was  tried 
alone.  He  was  found  guilty  and  sentenced  to  pay  a  fine  of 
$2000  and  to  be  imprisoned  for  two  years  in  the  peniten- 
tiary. The  Appellate  Court  affirmed  the  judgment,  and  he 
has  sued  out  a  writ  of  error  to  have  the  record  reviewed. 

The  indictment  consisted  of  five  counts  and  it  is  insisted 
that  each  of  them  is  insufficient  in  law.  Three  of  the 
counts  are  based  upon  section  46  of  the  Criminal  Code  and 
are  substantially  alike.  After  reciting  at  great  length  the 
history  of  John  V.  Steger  and  his  business  enterprises,  the 
relation  of  the  defendants  to  him  and  to  one  another,  and 
the  fact  that  Blumenberg  was  in  the  control  and  manage- 
ment of  a  paper  known  as  the  Musical  Courier  Extra,  of 
which  Geppert  was  the  editor,  it  is  charged  that  the  defend- 
ants did  unlawfully  and  corruptly  conspire,  combine,  con- 
federate and  agree  together,  between  and  among  themselves, 
with  the  fraudulent  and  malicious  intent  wrongfully  and 
wickedly  to  injure  the  character,  business,  employment  and 
property  of  said  John  V,  Steger,  by  uttering,  composing, 
circulating  and  publishing,  and  causing  to  be  composed,  cir- 
culated and  published,  orally  and  in  writing,  particularly  in 
and  through  said  Musical  Courier  Extra,  false,  malicious, 
scandalous  and  defamatory  matters  of  and  concerning  said 
John  V.  Steger.  The  third  and  fourth  counts  are  common 
law  counts,  and  charge  the  defeildants  with  conspiring  with 
the  fraudulent,  corrupt  and  malicious  intent  wrongfully  and 
wickedly  to  extort  from  Steger  large  sums  of  money  by  like 
publications. 

The  first  objection  made  to  the  indictment  is  that  each 
count  fails  to  allege  that  the  defendants  conspired  to  do 
anything  but  it  is  alleged  only  that  they  conspired  with  in- 
tent to  do.  The  language  of  each  count  in  this  respect  fol- 
lows the  language  of  the  statute.  It  may  be  true  that  this 
language  is  not  grammatically  exact.  The  language  is,  that 
the  defendants  conspired  with  intent  to  injure  Steger  by 
making  certain  publications.     The  meaning  is  not  different 
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from  the  charge  that  with  intent  to  do  so  they  conspired  to 
injure  Steger  by  making  the  publications.  There  is  no  sub- 
stantial difference  in  the  statements,  and  there  can  be  no 
reasonable  doubt  as  to  the  meaning  of  the  language  in  this 
respect  in  each  of  the  counts.  The  indictment  is  in  the 
ordinary  form  in  which  indictments  have  been  drawn  upon 
which  convictions  have  been  affirmed  in  numerous  cases. 
(Cole  V.  People,  84  111.  216;  Thomas  v.  People,  113  id. 
531 ;  Ochs  V.  People,  124  id.  399;  Tedford  v.  People,  219 
id.  23;  People  v.  Nail,  242  id.  284.)  In  other  cases  where 
the  indictments  were  in  like  form  the  judgments  have  been 
reversed  for  reasons  aside  from  the  indictment,  but  the  suf- 
ficiency of  the  indictment  seems  never  to  have  been  ques- 
tioned. (Bvans  v.  People,  90  111.  384;  People  v.  Hartsig, 
249  id.  348.)  The  indictment  states  the  offense  so  plainly 
that  its  nature  may  be  easily  understood  by  the  jury  and 
that  the  defendants  may  know  what  they  are  accused  of, 
and  this  is  all  that  is  required. 

Another  objection  made  to  the  indictment  is  that  none 
of  the  counts  state  the  elements  of  the  conspiracy  with  suf- 
ficient particularity,  and  it  is  specially  urged  that  the  means 
by  which  the  injury  was  to  be  caused  are  not  averred.  Sec- 
tion 46  of  the  Criminal  Code,  so  far  as  applicable  to  this 
case,  declares  that  "if  any  two  or  more  persons  conspire  or 
agree  together  *  *  *  with  the  fraudulent  or  malicious 
intent  wrongfully  and  wickedly  to  injure  the  person,  char- 
acter, business,  or  employment,  or  property  of  another, 
♦  ♦  *  every  such  offender  *  *  *  shall  be  imprisoned," 
etc.  A  conspiracy  is  defined  in  Bishop's  New  Criminal 
Law  (vol.  2,  sec.  171,)  as  "the  corrupt  agreeing  together 
of  two  or  more  persons  to  do  by  concerted  action  some- 
thing imlawful  either  as  a  means  or  an  end."  A  conspiracy 
to  do  an  unlawful  act  by  any  means  is  an  indictable  offense, 
and  so  is  a  conspiracy  to  do  any  act  by  unlawful  means. 
The  unlawful  act  which  it  is  the  object  of  a  conspiracy  to 
accomplish  need  not  itself  be  an  offense  against  the  crimi- 
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nal  law.  (Smith  v.  People,  25  111.  17.)  There  are  unlaw- 
ful acts  which  the  law  does  not  punish  criminally.  The 
common  law  does  not  limit  conspiracies  which  are  indict- 
able and  punishable  as  crimes  to  those  formed  to  commit 
crimes,  and  the  statute  expressly  denounces  conspiracies  to 
injure  the  character,  person,  business,  employment  or  prop- 
erty of  another.  Such  an  injury  is  an  unlawful  act,  and 
the  section  of  the  statute  cited  is  expressly  aimed  against  a 
conspiracy  to  do  such  act.  Where  a  conspiracy  is  formed 
to  do  an  unlawful  act  it  is  not  necessary  that  the  indict- 
ment should  allege  the  m.eans  by  which  the  act  is  to  be  ac- 
complished. (Smith  V.  People,  supra;  Thomas  v.  People, 
supra;  Johnson  v.  People,  22  111.  314;  Chicago,  Wilming- 
ton  and  Vermilion  Coal  Co,  v.  People,  214  id.  421 ;  People 
V.  Smith,  239  id.  91 ;  People  v.  Nail,  supra.)  The  essence 
of  the  offense  is  not  the  accomplishment  of  the  unlawful 
object,  but  it  is  the  unlawful  combination  or  agreement  to 
accomplish  the  criminal  or  unlawful  purpose.  It  is  unnec- 
essary to  prove  any  overt  act  toward  the  accomplishment  of 
the  unlawful  purpose.  The  offense  is  complete  when  the 
agreement  is  made  although  no  act  is  done  toward  carry- 
ing it  into  effect.  The  means  to  be  employed  to  accomplish 
the  unlawful  purpose  may  never  have  been  disclosed  or  may 
never  have  been  agreed  upon,  so  that  they  could  not  be 
stated,  and  yet  the  offense  would  be  complete  and  might  be 
proved  by  overt  acts  or  other  circumstances.  Johnson  v. 
People,  supra;  Garland  v.  State,  112  Md.  83;  Lanasa  v. 
State,  109  id.  602;  State  v.  Ripley,  31  Me.  386;  State 
V.  Crowley,  41  Wis.  271 ;  Regina  v.  Banks,  12  Cox's  C.  C. 

393- 

It  is  insisted  that  the  evidence  does  not  establish  the 

conspiracy  alleged  in  the  indictment.    The  first,  second  and 

third  counts  alleged  that  the  conspiracy  was  entered  into 

in  the  city  of  Chicago  in  October,  1907,  and  the  third  and 

fourth   counts  allege  a  conspiracy  entered   into   in  Will 

county  in  March,   19 12.     It  is  urged  that  there  was  no 


Dic'lS.]  The  People  v,  Blumenberg.  185 

evidence  that  the  defendants  conspired  in  Cook  county  in 
October,  1907,  or  within  eighteen  months  of  that  date,  or 
in  Will  county  in  March,  1912,  or  within  eighteen  months 
prior  to  that  time.  The  evidence  tends  to  show  the  for- 
mation of  a  conspiracy  in  New  York  and  its  renewal  in 
Chicago  by  acts  done  in  furtherance  of  its  purpose.  It  is 
contended  that  the  evidence  also  tends  to  show  overt  acts 
committed  in  Will  county.  Although,  as  has  been  stated, 
the  unlawful  combination  alone  constitutes  the  offense  of 
conspiracy  and  no  act  in  furtherance  of  the  unlawful  de- 
sign is  necessary  to  compfcte  the  offense,  yet  every  such 
act  is  regarded,  in  law,  as  a  renewal  or  continuance  of  the 
unlawful  agreement.  (People  v.  Mather,  4  Wend.  229; 
Bloomer  v.  State,  48  Md.  521;  McKee  v.  State,  iii  Ind. 
378;  Rex  V.  Brisac,  4  East.  164.)  A  conspiracy  once 
formed  is  presumed  to  exist  whenever  and  wherever  one  of 
the  conspirators  does  some  act  in  furtherance  of  its  pur- 
pose. We  have  held  that  the  performance  of  an  overt  act 
continues  the  existence  of  a  conspiracy  so  as  to  prevent 
the  running  of  the  Statute  of  Limitations.  {Ochs  v.  Peo- 
ple, supra;  Cooke  v.  People,  231  111.  9.)  Since  each  overt 
act  is  a  renewal  of  the  conspiracy,  the  offense  is  continuous 
so  long  as  overt  acts  in  furtherance  of  its  purpose  are  done. 
The  conspiracy  is  renewed  as  to  all  the  conspirators  at  the 
place  where  the  overt  act  is  done,  and  it  is  not  necessary 
to  allege  the  exact  place  where  the  conspiracy  was  originally 
formed.  {Hyde  v.  United  States,  225  U.  S.  347 ;  Brown 
V.  Elliott,  id.  392.)  It  does  not  constitute  a  variance  that 
the  conspiracy  is  shown  to  be  originally  formed  in  New 
York  if  the  evidence  showed  its  renewal  in  Chicago  and 
Will  county  by  acts  done  to  effect  its  purpose. 

It  is  further  contended  that  the  venue  in  Will  county 
was  not  proved,  and  this  contention  must  be  sustained. 
There  is  no  claim  that  the  defendants  in  the  indictment 
actually  entered  into  any  conspiracy  in  Will  county,  and 
the  venue  in  that  county  depends  upon  proof  of  the  commis- 
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sion  of  an  overt  act.  It  is  argued  on  behalf  of  the  People 
that  Maloy  and  Thompson,  two  of  the  defendants  named 
in  the  indictment,  sought  to  obtain  information  in  Will 
county  concerning  the  business,  property,  employment  and 
character  of  Steger  for  the  purpose  of  the  publications  in 
the  Musical  Courier  Extra.  Even  if  the  acts  relied  upon 
in  this  connection  were  of  such  a  character  as  to  tend  to 
show  an  overt  act  to  effect  the  object  of  the  conspiracy, 
there  is  no  evidence  that  such  acts  were  committed  in  Will 
county.  The  testimony  in  regard  to  them  is  only  that  they 
occurred  in  the  village  of  Steger,  which  was  situated  on  the 
line  between  Will  and  Cook  counties,  and  it  is  entirely  con- 
sistent with  the  testimony  that  whatever  occurred  in  this 
connection  was  in  Cook  county  and  not  in  Will  county. 
The  post-office  in  Steger  was  within  Will  county,  and  it  was 
shown  that  two  witnesses,  in  December,  1911,  and  January, 
19 12,  received  at  the  post-office,  through  the  mail,  copies 
of  the  Musical  Courier  Extra,  These  witnesses  were  not 
subscribers  for  the  paper  and  did  not  pay  for  the  papers 
they  received.  On  the  outside  of  the  wrapper  containing 
the  papers  were  the  words  "Musical  Courier  Extra."  There 
was  no  testimony  whatever  connecting  the  plaintiff  in  error 
with  the  mailing  of  these  papers.  George  Steger  testified 
that  he  had  endeavored  to  ascertain  the  extent  of  the  cir- 
culation of  the  Musical  Courier  Extra  among  the  employees 
of  Steger  during  the  year  prior  to  March  22,  1912,  when 
the  indictment  was  found;  that  he  had  seen  residents  on 
the  Will  county  side  of  the  village  have  the  Musical  Courier 
Extra  prior  to  that  time  and  secured  about  six  or  eight 
hundred  copies  from  them.  These  copies  were  not  offered 
in  evidence  and  it  was  not  shown  that  any  one  of  them 
contained  any  article  with  reference  to  John  V.  Steger  or 
hi^  business.  There  was  no  evidence  to  connect  the  plain- 
tiff in  error  with  the  delivery  of  any  of  these  papers  within 
Will  county,  and  there  was  therefore  a  failure  to  prove  the 
existence  of  the  conspiracy  in  that  county. 
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In  his  opening  statement  to  the  jury  the  State's  attor- 
ney was  permitted,  over  the  objection  of  the  plaintiff  in 
error,  to  say  that  Blumenberg,  one  of  the  defendants,  was 
absent,  residing  in  Paris,  and  had  not  been  in  this  country 
since  the  indictment  was  brought  and  for  that  reason  was 
not  on  trial.  The  People  were  also  permitted  to  show, 
over  the  plaintiff  in  error's  objection,  that  Blumenberg  was 
in  Paris,  and  in  the  closing  argument  to  state  that  if  there 
was  one  man  who  could  come  here  and  assist  the  plaintiff 
in  error  in  making  his  defense  he  had  sought  safety  in 
France.  It  was  error  to  permit  the  prosecution  to  show  the 
absence  of  a  co-defendant  and  to  argue  from  it  that  he  had 
sought  safety  from  prosecution  by  flight.  While  the  acts 
and  declarations  of  a  co-conspirator  during  the  existence 
of  the  conspiracy  are  competent  evidence  against  his  co- 
conspirators, no  act  or  declaration  before  the  beginning  of 
the  conspiracy  or  after  its  termination  can  be  given  in  evi- 
dence on  the  separate  trial  of  a  co-conspirator.  It  was  also 
error  to  receive  in  evidence  statements  of  Blumenberg  made 
before  any  conspiracy  was  shown  to  have  been  formed. 

The  evidence  of  the  witness  Haverly,  and  his  books  of 
account  in  corroboration  of  his  evidence,  were  received  to 
show  that  the  plaintiff  in  error  was  in  New  York  at  the 
time  when  it  was  claimed  that  certain  conversations  occur- 
red between  him,  Blumenberg  and  the  witness  Couchois. 
The  evidence  was  incompetent  and  was  afterward  stricken 
out  by  the  court,  but  it  is  contended  that  it  was  of  such  a 
character  that  it  could  not  thus  be  erased  from  the  minds  of 
the  jury.  Since  the  judgment  must  be  reversed  it  is  not 
necessary  to  pass  upon  this  question. 

The  court  erroneously  permitted  to  be  read  in  the  pres- 
ence of  the  jury  an  article  written  by  Blumenberg  and  pub- 
lished in  the  Musical  Courier  Extra  in  1903  laudatory  of 
Fischel,  who  was  a  material  and  important  witness  for  the 
prosecution.    The  plaintiff  in  error  contradicted  Fischel  in 
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his  testimony,  and  the  introduction  of  this  article,  which 
tended  to  sustain  Fischel's  credibility,  was  improper. 

There  are  other  errors  of  less  importance  in  regard  to 
the  admission  of  evidence  and  the  argument  of  counsel 
which  are  not  likely  to  occur  upon  another  trial  and  will 
therefore  not  be  discussed. 

An  unreasonable  number  of  instructions  was  presented 
to  the  court  upon  the  trial  of  this  case.  Ninety-one  were 
given, — forty-two  for  the  People  and  forty-nine  for  the 
plaintiff  in  error.  They  fill  more  than  forty  pages  of  the 
printed  abstract.  Ten  pages  more  are  occupied  by  instruc- 
tions asked  by  the  plaintiff  in  error  and  refused.  Nineteen 
of  the  People's  instructions  were  objected  to,  and  great 
refinement  of  reasoning  is  used  in  the  discussion  of  them. 
It  would  be  tedious  and  unprofitable  to  set  them  out  at 
length  or  consider  them  in  detail.  The  object  of  instruct- 
ing the  jury  is  to  clearly  inform  them,  in  a  concise  and 
comprehensive  manner,  what  the  issues  are,  the  principles 
of  law  to  be  observed  and  the  facts  material  to  be  proved 
to  justify  their  verdict.  The  practice  of  asking  a  great 
many  instructions  stating  substantially  the  same  rule  of  law 
in  slightly  varying  forms  of  expression,  serves  only  to  cloud 
the  issues,  is  confusing  to  the  jury  and  imposes  unneces- 
sary labor  on  the  court.  The  issues  in  this  case  did  not 
require  the  great  volume  of  instructions  thrust  upon  the 
court  at  the  conclusion  of  the  trial,,  and  we  do  not  feel 
justified  in  taking  the  time  to  follow  counsel  on  either  side 
through  the  elaborate  arguments  by  which  they  seek  to  jus- 
tify or  condemn  each  particular  instruction. 

For  the  errors  indicated  the  judgments  of  the  circuit 
and  Appellate  Courts  are  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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The  People  ex  rel.  E.  S.  Herron,  County  Collector,  Ap- 
pellee, vs.  The  Cleveland,  Cincinnati,  Chicago  and 
St.  Louis  Railway  Company,  Appellant. 

Opinion  filed  December  22,  1913. 

This  case  is  controlled  by  the  decision  in  People  v.  Cincinnati, 
Lafayette  and  Chicago  Railroad  Co.  270  111,  516. 

Appeal  from  the  County  Court  of  Iroquois  county ;  the 
Hon.  John  H.  Gillan,  Judge,  presiding. 

W.  R.  Hunter,  Free  P.  Morris,  and  RoscoE  Conk- 
ling  South,  for  appellant. 

J.  W.  Kern,  State's  Attorney,  for  appellee. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

This  is  an  appeal  by  the  Cleveland,  Cincinnati,  Chicago 
and  St.  Louis  Railway  Company  from  a  judgment  of  the 
county  court  of  Iroquois  county  wherein  that  court  over- 
ruled the  objections  of  appellant  as  to  its  road  and  bridge 
taxes  in  the  towns  of  Beaver  and  Concord  for  the  year 
1914  and  rendered  judgment  against  the  appellant  for  such 
taxes. 

The  record  in  this  case  and  the  questions  raised  are 
identical  with  the  record  and  the  questions  raised  in  Peo- 
ple V.  Cincinnati,  Lafayette  and  Chicago  Railroad  Co.  270 
111.  516.  The  only  difference  in  the  two  cases  is  that  two 
different  railroads  are  involved  and  the  amount  of  the  taxes 
is  different.  The  ruling  in  that  case  must  control  here  on 
all  points  raised. 

The  judgment  is  reversed  and  the  cause  remanded,  with 
directions  to  enter  judgment  for  taxes  against  the  property 
of  appellant  in  the  towns  in  which  they  were  levied. 

Reversed  and  remanded,  with  directions. 
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D.  C.  A1.1.EN,  Appellee,  vs,  W.  W.  North,  Exr.  et  al. 

Appellants. 

Opinion  filed  December  22,  1915^ 

1.  Wii*i,s — when  trial  must  have  been  without  substantial  error 
to  sustain  verdict.  Even  though  the  verdict  setting  aside  a  will  for 
want  of  testamentary  capacity  may  be  in  accordance  with  the  pre- 
ponderance of  the  evidence,  yet  if  the  evidence  is  such  that  a  ver- 
dict sustaining  the  will  could  not  have  been  set  aside  for  want  of 
evidence  to  support  it  and  is  -not  such  that  no  other  verdict  than 
the  one  returned  could  reasonably  have  been  found,  the  verdict  can 
not  be  sustained  if  there  was  substantial  error  in  the  trial. 

2.  Same — when  heir  and  devisee  is  competent  witness.  Where 
the  son  and  daughter  of  a  testator  are  his  only  heirs  and  each  is 
given  one-sixth  of  the  estate  by  the  will,  the  remainder  being  given, 
in  equal  shares,  to  four  bible  schools,  and  the  son  files  a  bill  to  con- 
test the  will,  making  the  daughter  and  the  four  bible  schools  de- 
fendants, the  interest  of  the  daughter  is  the  same  as  that  of  the 
complainant  and  not  adverse,  and  if  she  is  called  as  a  witness  by 
her  co-defendants,  who,  alone,  could  object  to  her  competency,  she 
should  be  allowed  to  testify. 

3.  Evidence — statute  prohibiting  a  person  from  testifying  when 
adverse  party  sues  or  defends  as  heir,  construed.  Section  2  of  the 
Evidence  act,  which  provides  that  no  person  directly  interested  in 
the  event  of  a  suit  shall  be  allowed  to  testify  therein  of  his  own 
motion  or  in  his  own  behalf  where  an  adverse  party  sues  or  de- 
fends as  the  heir,  legatee  or  devisee  of  a  deceased  person  unless 
when  called  by  such  adverse  party,  was  intended  for  the  protection 
of  a  party  suing  or  defending  as  an  heir,  legatee  or  devisee  against 
the  testimony  of  an  adverse  party,  and  it  is  the  real  interest  that 
disqualifies  a  witness,  and  not  the  belief,  feeling  or  understanding 
of  the  witness  in  regard  to  such  interest. 

4.  Instructions — when  instruction  in  will  case  should  not  be 
refused.  Where  there  is  evidence  in  a  will  contest  case  as  to  the 
execution  of  deeds  by  the  testator  during  the  time  in  which  his 
mental  capacity  is  brought  in  question  by  the  evidence,  an  instruc- 
tion upon  the  subject  of  testamentary  capacity  which  contains  the 
proposition  that  it  requires  no  greater  mental  capacity  to  make  a 
will  than  to  make  a  deed  should  be  given,  and  the  error  in  refusing 
it  is  not  cured  by  giving  another  instruction  substantially  covering 
the  one  refused  but  which  does  not  contain  the  proposition  refer- 
ring to  capacity  to  make  deeds. 


Dm.  '15.]  Allen  v.  North.  191 

5.  Same — there  is  no  distinction  between  a  sound  mind  and  a 
disposing  mind.  Where  the  meaning  of  the  term  "sound  mind" 
and  the  capacity  required  to  make  a  will  are  amply  explained  to 
the  jury  by  the  instructions  given,  it  is  proper  to  refuse  an  instruc- 
tion to  the  effect  that  a  person  may  be  so  diseased,  mentally,  as  not 
to  be  of  sound  mind  and  yet  he  might  possess  what  the  law  terms 
a  "disposing  mind, — that  is,  the  mental  capacity  to  know  and  un- 
derstand the  disposition  he  may  wish  to  make  of  his  property  and 
upon  whom  he  will  bestow  his  bounty." 

Appeal. from  the  Circuit  Court  of  Will  county;  the 
Hon.  Frank  L.  Hoofer,  Judge,  presiding. 

John  W.  Downey,  for  appellants. 

Barr,  McNaughton  &  Barr,  for  appellee. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

Adelbert  C.  Allen,  by  the  name  of  D.  C.  Allen,  filed  a 
bill  in  the  circuit  court  of  Will  county  to  contest  the  will 
of  his  father,  Chester  S.  Allen,  on  the  ground  of  mental  in- 
capacity. In  accordance  with  the  verdict  of  a  jury  a  de- 
cree was  rendered  setting  aside  the  will,  and  the  defendants 
have  appealed. 

The  assignments  of  error  and  the  arguments  of  coun- 
sel for  the  appellants  question  the  sufficiency  of  the  evi- 
dence to  sustain  the  verdict,  the  exclusion  of  a  witness 
offered  by  them  and  the  giving  and  refusal  of  instructions. 

Fourteen  witnesses,  including  the  attesting  witnesses, 
testified  on  the  trial  to  the  soundness  of  mind  of  the  testator 
and  eleven  witnesses  testified  to  his  unsoundness  of  mind, 
all  stating  the  facts  which  constituted  the  basis  of  their  re- 
spective opinions.  The  evidence  was  such  that  a  verdict  in 
favor  of  the  will  could  not  have  been  set  aside  for  want  of 
evidence  to  support  it,  and  if  the  verdict  was  in  accordance 
with  the  preponderance  of  the  evidence  it  cannot  be  said  that 
the  evidence  was  of  such  a  character  that  no  other  verdict 
could  reasonably  have  been  found.     The  condition  of  the 
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record  is  such  that  the  verdict  cannot  be  sustained  if  sub- 
stantial error  appeared  on  the  trial.  Such  substantial  error 
did  occur  in  the  rejection  of  the  testimony  of  Etta  P.  Dille, 
who  was  offered  as  a  witness  by  the  proponents  of  the  will. 
She  was  a  daughter  of  Chester  S.  Allen  and  she  and  the 
complainant  were  his  only  heirs.  Under  the  will  all  of 
the  estate  was  devised,  one-sixth  to  the  complainant,  one- 
sixth  to  Etta  P.  Dille  and  one-sixth  to  each  of  four  Wes- 
leyan  Methodist  bible  schools  situated  in  New  York,  South 
Carolina,  Indiana  and  Kansas.  Mrs.  Dille  was  made  a  de- 
fendant to  the  bill  and  was  offered  as  a  witness  by  the  de- 
fendants, but  an  objection  to  her  competency  on  the  ground 
that  she  was  a  party  to  the  suit  was  sustained.  The  statute 
provides  that  no  party  or  persons  directly  interested  in  the 
event  of  a  suit  shall  be  allowed  to  testify  therein  of  his  own 
motion  or  in  his  own  behalf  where  an  adverse  party  sues  or 
defends  as  the  heir,  legatee  or  devisee  of  any  deceased  per- 
son unless  when  called  as  a  witness  by  such  adverse  party. 
The  rule  is,  that  it  is  the  real  interest  that  disqualifies  a 
witness,  and  not  the  belief,  understanding  or  feeling  of  the 
witness  in  regard  to  such  interest.  (Pyle  v.  Pyle,  158  111. 
289;  Campbell  v.  Campbell,  130  id.  466.)  Under  the  will 
the  witness  was  entitled  to  receive  one-sixth  of  the  residue 
of  the  estate.  If  the  will  were  set  aside  she  would  receive 
one-half  of  the  estate  Her  interest  was  identical  with  that 
of  complainant.  The  statute  is  intended  for  the  protection 
of  a  party  suing  or  defending  as  an  heir,  legatee  or  devisee 
against  the  testimony  of  any  person  having  an  adverse  in- 
terest. The  only  person  entitled  to  object  to  the  testimony 
is  the  adverse  party  suing  or  defending  as  heir,  legatee  or 
devisee.  The  parties  to  this  suit,  according  to  their  legal, 
.  actual  interests,  were  the  appellee  and  Mrs.  Dille  on  the  one 
side  and  the  four  bible  schools  on  the  other.  The  appellee 
could  not  object  to  Mrs.  Dille's  competency,  because  he  was 
not  an  adverse  party.  She  was  offered  as  a  witness  by  the 
only  parties  who  could  have  objected  to  her  competency, 
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and  she  should  have  been  allowed  to  testify.  Duffy  v. 
Duffy,  243  111.  476 ;  Bnders  v.  Muno,  269  id.  422. 

The  appellee  insists  that  the  question  as  to  the  compe- 
tency of  Mrs.  Dille  as  a  witness  has  been  waived  because 
not  assigned  as  a  ground  for  a  new  trial  and  not  assigned 
as  error.  One  of  the  points  in  appellants'  motion  for  a 
new  trial  and  one  of  the  assignments  of  error  is  that  the 
court  erred  in  excluding  competent  evidence  offered  on  be- 
half of  proponents.  This  raised  the  question  of  the  compe- 
tency of  the  witness. 

The  court  refused  the  following  instruction : 

"You  are  instructed  that  the  owner  of  property,  of  law- 
ful age,  who  has  capacity  to  attend  to  his  ordinary  business, 
has  the  lawful  right  to  dispose  of  it  either  by  deed  or  by 
will,  as  he  may  choose,  and  it  requires  no  greater  mental 
capacity  to  make  a  valid  will  than  to  make  a  valid  deed. 
And  if  such  an  owner  chooses  to  disinherit  some  of  his 
heirs  or  leave  his  property  to  his  other  heirs  or  to  strangers 
he  has  a  legal  right  to  do  so,  and  such  disposition  of  his 
property  is  valid,  without  regard  to  whether  it  is  reason- 
able or  unreasonable,  just  or  unjust,  and  the  reasonableness 
or  justice  or  impropriety  of  the  will  are  not  questions  for 
the  jury  to  pass  upon.  If,  therefore,  you  believe,  from 
the  evidence,  that  when  Chester  S.  Allen  executed  the  paper 
in  evidence  purporting  to  be  his  last  will  and  testament 
he  had  mental  capacity  enough  to  know  and  understand 
the  business  in  which  he  was  then  engaged,  then  the  jury 
should  find  the  paper  in  evidence  to  be  the  will  of  said 
Chester  S.  Allen." 

This  was  a  proper  instruction.  (Schneider  v.  Manning, 
121  111.  376;  Taylor  v.  Pegram,  151  id.  106.)  The  appel- 
lee insists  that  it  is  covered  by  the  following  instruction 
which  was  given : 

"You  are  instructed  that  the  test  of  mental  capacity  of 
Chester  S.  Allen  to  make  the  will  in  question  purporting  to 
be  his  last  will  and  testament  is  not  whether  he  could  tran&- 
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act  ordinary  business,  but  the  question  is,  did  he  have  men- 
tal capacity  sufficient  to  understand  the  business  in  which 
he  was  engaged  at  the  time  he  made  and  executed  said  will ; 
and  if  you  believe,  from  the  evidence,  that  Chester  S.  Al- 
len had  sufficient  mental  capacity  to  understand  the  business 
in  which  he  was  engaged  at  the  time  he  made  and  executed 
said  will,  then  it  is  your  duty,  under  the  law,  to  find  said 
will  to  be  the  last  will  and  testament  of  said  Chester  S. 
Allen.  And  this  would  be  true  even  though  you  may  be- 
lieve, from  the  evidence,  that  he  was  not  capable  of  trans- 
acting ordinary  business." 

This  instruction  did  not  tell  the  jury,  as  did  the  one 
which  was  refused,  that  it  required  no  greater  mental  capac- 
ity to  make  a  will  than  to  make  a  deed.  There  was  evidence 
of  the  execution  of  deeds  by  the  testator  during  the  time  in 
which  his  mental  capacity  was  brought  in  question  by  the 
evidence,  and  the  proponents  had  a  right  to  have  the  jury 
told  that  it  required  no  greater  mental  capacity  to  make  a 
will  than  to  make  a  deed.  The  instruction  given  did  not 
cure  the  error  in  refusing  the  instruction  asked. 

Appellants  insist  that  it  was  error  to  refuse  the  follow- 
ing instruction  which  they  requested : 

"You  are  instructed  that  a  person  may  be  so  diseased, 
mentally,  as  not  to  be  of  sound  mind  and  yet  he  might  pos- 
sess what  the  law  terms  a  'disposing  mind,' — ^that  is,  the 
mental  capacity  to  know  and  understand  the  disposition  he 
may  wish  to  make  of  his  property  and  upon  whom  he  will 
bestow  his  bounty.  And  in  this  case,  if  you  believe,  from 
the  evidence,  that  Chester  S.  Allen,  at  the  time  he  made 
the  will  in  question,  had  a  'disposing  mind,'  as  above  ex- 
plained, then,  in  law,  he  had  sufficient  mental  capacity  to 
make  a  valid  will." 

The  instruction  was  properly  refused.  There  is  no  dis- 
tinction between  a  sotmd  mind  and  a  disposing  mind.  A 
man  having  the  capacity  to  make  a  will  is  of  sound  and 
disposing  mind,  and  the  meaning  of  that  term  and  the  ca- 
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parity  required  to  make  a  will  were  amply  explained  to  the 
jury  in  instructions  which  were  given. 

Two  other  instructions  given  for  the  appellee  are  also 
criticised,  but  we  do  not  regard  them  as  subject  to  the  ob- 
jections made. 

The  decree  of  the  circuit  court  will  be  reversed  and  the 

cause  remanded.  ^  j      j  ^  j 

Reversed  and  remanded. 


The  People  ex  rel,  A.  J.  Dailey,  County  Collector,  Appel- 
lee, vs.  The  Cleveland,  Cincinnati,  Chicago  and 
St.  Louis  Railway  Company,  Appellant. 

Opinion  filed  December  22,  ipi^. 

1.  Taxes — city  cannot  evade  statutory  limit  of  taxation  by  per- 
mitting liability  to  be  fixed  by  judgment.  A  city  cannot  evade  the 
statutory  limitation  of  taxation  for  general  purposes  of  $1.20  on 
each  $100  assessed  valuation  by  permitting  a  legal  liability  to  be 
fixed  by  a  judgment  and  adding  to  the  rate  for  general  purposes  a 
rate  sufficient  to  pay  the  amount  of  the  judgment. 

2.  Same — when  the  certificate  of  highway  commissioners  may 
be  amended.  Where  the  certificate  of  highway  commissioners  to 
the  county  clerk  shows  that  two  meetings  were  held,  at  one  of 
which  the  road  and  bridge  tax  rate  was  fixed  and  at  the  other  the 
amount  necessary  to  be  raised  was  determined,  but  by  an  appar- 
ently clerical  error  the  same  date  is  given  for  both  meetings,  the 
certificate  may  be  amended,  on  application  for  judgment  and  order 
of  sale,  to  show  the  fact  the  meetings  were  held  on  different  dates. 

3.  Same — board  of  supervisors  may  amend  its  records  though 
there  has  been  a  change  in  the  office  of  county  clerk.  The  board  of 
supervisors,  at  its  June  meeting,  may,  by  resolution,  amend  the 
record  of  its  September  meeting  to  show  the  approval  by  the  board, 
at  that  time,  of  the  certificates  of  levies  for  road  and  bridge  pur- 
poses, where  such  action  was,  in  fact,  taken  at  the  September  meet- 
ing but  the  record  thereof  omitted  by  the  county  clerk;  and  the 
fact  that  there  is  a  different  county  clerk  when  the  June  meeting 
is  held  does  not  affect  the  right  of  the  board  to  make  the  amend- 
ment, nor  is  such  right  dependent  upon  an  order  of  the  court  un- 
der section  191  of  the  Revenue  act. 

4.  Amendments — right  of  collective  body  to  amend  its  records. 
A  collective  body  having  a  clerk  employed  or  authorized  by  law  to 
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keep  its  records  has  control  over  them  and  may  amend  them  at  any 
time  according  to  the  fact  even  though  they  have  once  been  ap- 
proved, and  such  body  may  direct  its  clerk  to  make  the  amendment, 
and  when  so  acting  under  its  direction  it  is  immaterial  whether  or 
not  the  clerk  was  the  individual  filling  the  office  at  the  time  of  the 
transaction  recorded. 

Appeal  from  the  County  Court  of  Coles  county;  the 
Hon.  John  R  Harrah,  Judge,  presiding. 

George  B.  Gillespie,  (L.  J.  Hackney,  H.  A.  Neal, 
and  Gillespie  &  Fitzgerald,  of  counsel,)  for  appellant. 

R.  G.  Hammond,  State's  Attorney,  Charles  C.  LeE, 
L.  T.  Yeargin,  and  T.  N.  Cofer,  for  appellee. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

The  appellant,  the  Cleveland,  Cincinnati,  Chicago  and 
St.  Louis  Railwijiy  Company,  objected  to  the  rendition  of 
judgment  against  its  property  for  taxes  of  the  year  1914 
returned  as  delinquent  in  Coles  county.  Its  objections 
were  sustained  as  to  some  items  and  overruled  as  to  others 
and  judgment  was  rendered  accordingly. 

One  objection  was  to  a  portion  of  a  tax  of  $1217.50 
levied  on  the  appellant's  property  as  the  city  tax  of  the 
city  of  Charleston.  The  appellant  paid  the  tax  except 
$441.68  and  objected  to  that  amount  as  illegal.  The  court 
sustained  the  objection  to  the  extent  of  $219.16  and  ren- 
dered judgment  for  $222.52.  The  annual  appropriation 
bill  of  the  city  made  appropriations  amounting  to  $83,200 
for  the  fiscal  year  ending  May  i,  191 5.  In  that  bill  there 
were  appropriations  of  $2000  to  pay  two  bonds  maturing 
July  I,  191 5,  $1000  for  the  payment  of  a  bond  due  Janu- 
ary I,  1915,  $10,000  for  the  payment  of  bonds  maturing 
in  January,  1914,  $3700  for  interest  on  the  city's  bonded 
indebtedness  and  $1000  to  be  kept  in  the  sinking  fund  to 
pay  outstanding  bonds.     The  tax  levy  ordinance  provided 
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that  $46,650  was  to  be  raised  by  fines,  licenses,  moneys 
on  hand  and  other  sources  of  revenue,  and  the  balance, 
$36,550^  was  levied  as  a  tax.  That  levy  included  $11,000 
to  pay  bonds,  $3500  for  interest  and  $1000  for  the  sinking 
fund,  the  aggregate  being  $2200  less  than  the  appropria- 
tions. The  statutory  limit  of  taxation  for  general  pur- 
poses was  $1.20  on  each  $100  assessed  valuation  of  prop- 
erty. In  addition  to  the  general  purposes  a  library  tax 
was  included  in  the  appropriation  bill  and  tax  levy  ordi- 
nance, for  which  twelve  cents  on  each  $100  valuation  was 
permitted,  and  the  dty  was  authorized  to  levy  an  additional 
tax  for  the  payment  of  bonds  and  interest.  Included  in 
the  tax  levies  was  the  sum  of  $5000  to  pay  a  judgment 
against  the  city,  but  it  could  not  exceed  the  statutory  limi- 
tation to  pay  that  judgment.  A  city  cannot  evade  the 
statute  by  permitting  a  legal  liability  to  be  fixed  by  way 
of  judgment.  (Chicago  and  Alton  Railroad  Co,  v.  Peo- 
ple, 177  111.  91.)  The  rate  extended  was  $3.06  on  each 
$100  of  the  assessed  valuation  of  property,  which  exceeded 
the  limitation  for  general  purposes,  library  tax  and  pay- 
ment of  bonds  and  interest.  The  appellant  examined  a  wit- 
ness to  show  that  a  part  of  the  levy  for  the  payment  of 
bonds  and  interest  was  to  recover  back  part  of  the  city's 
share  of  a  bonded  indebtedness  not  paid  by  it.  His  state- 
ment was  not  clear  or  definite,  but  it  appears  to  us  that 
the  levy  was  all  fairly  included  for  the  payment  of  bonded 
indebtedness.  The  equalized  valuation  of  the  appellant's 
property  in  the  city  was  $39,791.  The  tax  was  illegal  to 
the  extent  of  $385.81,  and  the  judgment  should  have  been 
for  $55.87  instead  of  $222.52. 

The  appellant  objected  to  the  road  and  bridge  taxes  of 
the  towns  of  Charleston,  Ashmore,  LaFayette  and  Mattoon. 
One  objection  was  limited  to  the  road  and  bridge  tax  of 
the  town  of  Charleston,  and  was  that  the  certificate  of 
the  commissioners  of  highways  to  the  county  clerk  showed 
that  the  meetings  to  determine  the  rate  required  under  sec- 
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tion  50  of  the  Road  and  Bridge  law  and  to  determine  the 
amount  necessary  to  be  raised,  as  required  by  section  56 
of  that  law,  were  both  held  on  September  i,  1914,  which 
was  the  first  Tuesday  in  September,  and  that  there  were 
not  two  separate  meetings,  as  required  by  law.  The  origi- 
nal certificate  filed  with  the  county  clerk  certified'  that  at  the 
regular  semi-annual  meeting  held  between  the  first  Tues- 
day in  August  and  the  first  Tuesday  in  September,  to-wit, 
on  the  first  Tuesday  in  September,  19 14,  the  board  fixed 
and  determined  the  tax  rate  at  sixty-one  cents  on  each 
$100,  and  that  the  board  at  its  regular  meeting  on  Sep- 
tember I,  19 1 4,  which  was  the  first  Tuesday  in  Septernber, 
determined  the  amount  to  be  raised  by  taxation  as  $9559. 
The  certificate  was  dated  September  i,  1914,  and  bore  a 
file-mark  of  August  29,  1914.  The  certificate  stated  that 
a  meeting  was  held  between  the  first  Tuesday  in  August 
and  the  first  Tuesday  in  September,  but  gave  the  date  of 
that  meeting  September  i,  which  was  the  first  Tuesday 
in  September.  As  the  certificate  stated  that  two  meetings 
were  held,  one  between  the  first  Tuesday  in  August  and 
the  first  Tuesday  in  September  and  the  other  on  the  first 
Tuesday  in  September,  it  was  evident  that  the  certificate 
contained  a  clerical  error  and  that  the  file-mark  was  prob- 
ably an  error  also.  By  leave  of  the  court  the  commis- 
sioners were  permitted  to  file  an  amended  certificate,  which 
showed  that  at  the  regular  semi-annual  meeting  held  on 
August  29,  1 9 14,  a  tax  rate  was  fixed,  and  at  a  meeting 
held  on  September  i,  19 14,  (the  first  Tuesday  in  Septem- 
ber,) the  amount  to  be  raised  was  determined.  The  amend- 
ment was  authorized  by  section  191  of  the  Revenue  act. 

An  objection  which  applied  to  the  road  and  bridge  tax 
of  all  four  towns  was  that  the  certificates  of  levy  were 
never  submitted  to  the  board  of  supervisors  and  approved 
by  the  board,  and  that  no  order  was  entered  on  the  super- 
visors' record  showing  the  approval  and  authorizing  the 
extension  of  the  taxes.    The  supervisors'  record  of  the  Sep- 
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tember  meeting,  19 14,  and  of  meetings  held  afterward  be- 
fore the  June  meeting,  1915,  showed  nothing  concerning 
the  taxes.  At  the  time  the  county  clerk  extended  the  road 
and  bridge  taxes  there  was  nothing  on  the  record  of  the 
board  of  supervisors  to  show  that  the  board  ever  had  the 
certificates  of  levy  before  it  or  ever  had  approved  or  acted 
on  the  same  in  any  way.  Afterward,  at  the  June  meeting, 
191 5,  of  the  board,  a  resolution  was  adopted  by  unani- 
mous vote,  reciting  that  at  the  meeting  of  the  board  on 
September  14,  1914,  the  highway  commissioners  of  each 
town  had  certified  their  respective  levies  for  road  and 
bridge  purposes  to  the  county  clerk,  and  that  a  resolution 
of  the  board  (a  copy  of  which  was  contained  in  the  reso- 
lution of  June,  191 5,)  approving  the  taxes  and  amounts 
levied  and  giving  the  names  of  the  separate  towns  and 
amounts  levied  was  offered  and  duly  passed  by  the  board, 
upon  which  all  the  members  voted  "aye,"  but  that  the 
county  clerk  failed  to  record  the  resolution  upon  the  rec- 
ords of  the  board  for  the  said  meeting.  It  was  therefore 
resolved  that  the  record  be  amended  by  inserting  therein  a 
copy  of  the  resolution  so  adopted  at  the  September,  1914, 
meeting,  and  this  resolution  was  unanimously  adopted.  The 
amendment  of  the  supervisor's  record  was  not  made  by 
leave  of  the  court  nor  entered  of  record  by  the  person 
who  was  clerk  in  1914,  and  it  is  argued  that  the  only  au- 
thority for  any  amendment  was  contained  in  section  191 
of  the  Revenue  act  and  must  be  made  by  leave  of  court, 
and  that  the  record  could  only  be  amended  by  the  person 
who  was  clerk  at  the  time  the  proceedings  were  had  and 
during  his  or  her  term  of  office.  Jennie  S.  Boulware  was 
county  clerk  at  the  time  of  the  September  meeting  in 
1914  but  was  not  such  clerk  in  1915,  when  the  record  was 
amended.  She  testified  to  a  memorandum  which  she  made 
on  a  card,  showing  a  motion  and  a  vote  concerning  the 
levies  of  the  taxes,  but  she  neither  made  any  record  of  the 
action  in  the  records  of  the  board  nor  did  she  ever  amend 
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the  record  while  she  was  in  office.  The  rule  that  an  amend- 
ment by  a  clerk  must  be  by  the  person  who  held  the  office 
at  the  time  the  record  was  made  and  during  his  term  of 
office  does  not  apply  to  this  case,  for  the  reason  that  the 
amendment  was  the  act  of  the  board  and  not  of  the  clerk. 
A  collective  body  having  a  clerk  employed  or  authorized 
by  law  to  keep  its  records  has  control  of  them  and  may 
amend  them  at  any  time  according  to  the  fact,  even  if 
they  have  once  been  approved.  Such  a  body  may  direct 
its  clerk  to  make  an  amendment,  and  when  so  acting  un- 
der its  direction  it  is  immaterial  whether  he  was  the  indi- 
vidual filling  the  office  at  the  time  of  the  transaction  re- 
corded or  not.  The  right  to  make  such  an  amendment  does 
not  depend  upon  section  191  of  the  Revenue  act,  but  it  is 
common  to  legislative  bodies  and  collective  bodies  gener- 
ally. Ttirley  v.  County  of  Logan,  17  111.  151;  Town  of 
St.  Charles  v.  O'Mailey,  18  id.  407;  People  v.  Madison 
County,  125  id.  334;  Ryder's  Estate  v.  City  of  Alton,  175 
id.  94;    People  v.  Zellar,  224  id.  408. 

The  decision  in  the  case  of  People  v.  Carr,  265  111.  220, 
that  a  resolution  of  what  had  been  done  in  the  past  was 
ineffective,  was  not  on  the  ground  that  the  commissioners 
could  not  amend  the  record  of  a  meeting  held  by  them  to 
correspond  with  the  truth.  On  the  contrary,  it  was  said 
that  they  could  have  made  such  an  amendment,  and  if  the 
record  had  been  amended  it  could  not  have  been  contra- 
dicted by  parol.  The  commissioners  had  not,  in  fact, 
amended  the  record  nor  ordered  an  amendment. 

The  judgment  is  affirmed  except  as  to  the  city  tax  of 
the  city  of  Charleston.  As  to  that  tax  the  judgment  is 
reversed  and  the  cause  is  remanded  to  the  county  court, 
with  directions  to  enter  judgment  for  $55.87. 

Reversed  in  part  and  remanded,  with  directions. 
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Charles  A.  Staixings,  Appellee,  vs.  Jacob  Glos  et  al. — 

(Emma  J.  Glos,  Appellant.) 

Opinion  Hied  December  22,  1915. 

1.  Registration  of  titi*e — grantee  of  holder  of  tax  deed  is  en- 
titled to  amount  of  taxes  paid  by  her.  Where  the  holder  of  a  tax 
deed  conveys  an  undivided  one-hundredth  part  of  the  premises  to 
his  wife,  the  latter's  deed  cannot  be  set  aside  without  re-payment 
to  her  of  the  taxes  which  she  has  paid. 

2.  Same — when  fact  that  defendant  offered  no  evidence  of  her 
interest  is  not  material.  The  fact  that  the  holder  of  a  deed  to  an 
undivided  one-hundredth  part  of  the  premises  has  offered  no  evi- 
dence of  her  interest  does  not  defeat  her  right  to  re-payment  of 
the  taxes  paid  by  her  if  the  applicant  himself  introduces  evidence 
showing  the  title  claimed  by  her. 

3.  Same — effect  when  decree  requires  applicant  to  pay  all  costs. 
Where  a  decree  granting  initial  registration  of  title  provides  that 
the  applicant  shall  pay  all  costs,  including  such  costs  as  may  be 
taxed  in  favor  of  certain  named  defendants,  the  fact  that  one  of 
the  defendants  is  not  specifically  named  does  not  relieve  the  appli- 
cant from  the  payment  of  her  costs. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Frederick  A.  Smith,  Judge,  presiding. 

JoH^  R^.  O'Connor,  and  Alben  F.  Bates,  for  ap- 
pellants. 

Payne  &  Payne,  for  appellee. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

The  circuit  court  of  Cook  county  made  an  order  regis- 
tering the  title  in  fee  simple  of  Charles  A.  Stallings  to 
two  lots  in  Chicago.  Jacob  Glos,  Emma  J.  Glos  and  Au- 
gust A.  Timke  were  made  defendants  to  the  application  and 
answered.  Emma  J.  Glos  alone  appealed  from  the  decree 
and  insists  that  the  amount  allowed  her  as  reimbursement 
for  taxes  paid  is  insufficient.  This  appeal  involves  the  sum 
of  $2.46. 
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Jacob  Glos  had  a  tax  deed  of  the  premises,  and  the  de- 
cree provided  that  there  should  be  paid  to  him,  or  to  whom- 
soever might  appear  to  be  entitled  thereto,  certain  payments 
made  by  him,  amounting  to  $i  13.75.  He  had  made  a  quit- 
claim deed  to  the  appellant  of  an  undivided  one-hundredth 
interest  in  the  premises,  and  after  the  execution  of  the  deed 
she  had  made  payments  of  taxes  at  different  dates,  amount- 
ing, in  the  aggregate,  to  $2.46.  As  grantee  of  Jacob  Glos 
she  became  the  assignee  of  a  one-hundredth  part  of  her 
grantor's  rights  under  the  tax  deed.  (Glos  v.  O'Toole,  173 
111.  366;  Glos  V.  Mulcahy',  210  id.  639.)  Her  title  could 
not  be  set  aside  as  a  cloud  upon  the  appellee's  title  with- 
out re-payment  of  the  taxes  which  she  had  paid.  Smith  v. 
Prall,  133  111.  308. 

Appellee  insists  that  the  appellant  offered  no  evidence  of 
her  interest  in  the  property  and  for  that  reason  cannot  re- 
cover the  taxes  paid.  It  is  true  that  she  did  not  offer  her 
deed  in  evidence,  but  the  appellee  himself  offered  an  ab- 
stract of  title  in  which  her  deed  appeared,  and  the  examiner 
found  that  "a  deed  was  filed  for  record  in  the  recorder's 
office  of  Cook  county,  Illinois,  dated  October  17,  191 2,  from 
Jacob  Glos  to  Emma  J.  Glos,  purporting  to  convey  an  un- 
divided one-hundredth  part  of  lots  2  and  3  in  block  5,  as 
described  in  the  application  herein,  and  that  tHe  delf endant, 
Emma  J.  Glos,  has  made  no  proof  before  me,  nor  offered 
to  make  any,  of  her  interest  in  the  premises  aforesaid,  other 
than  the  deed  to  her  from  the  said  Jacob  Glos  shown  in 
the  abstract  of  title,  being  applicant's  Exhibit  2."  Since  the 
evidence  offered  by  the  applicant  showed  the  title  claimed 
by  the  appellant  it  was  not  necessary  for  her  to  prove  it. 

It  is  further  objected  to  the  decree  that  it  does  not  re- 
quire the  appellee  to  pay  the  appellant's  costs.  The  decree 
provides  that  the  applicant  shall  pay  all  the  costs  of  the  pro- 
ceedings, including  such  costs  as  may  be  taxed  in  favor  of 
the  said  defendants,  the  city  of  Chicago,  Jacob  Glos  and 
August  A.  Timke.     Since  the  decree  requires  the  applicant 
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to  pay  all  the  costs,  the  omission  of  the  name  of  the  ap- 
pellant from  the  defendants  specifically  named  does  not  ex- 
cuse the  applicant  from  the  payment  of  her  costs. 

The  judgment  is  reversed  and  the  cause  remanded,  with 
instructions  to  the  circuit  court  to  modify  its  decree  so  as 
to  require  the  applicant  to  pay  to  the  appellant  the  sum  of 
$2.46,  with  five  per  cent  interest  from  the  time  the  pay- 
ments were  made. 

Reversed  and  remanded,  with  directions. 


The  People  ex  rel.  William  Piatt  Smith,  County  Collector, 
Appellee,  vs.  The  Cleveland,  Cincinnati,  Chicago 
AND  St.  Louis  Railway  Company,  Appellant. 

Opinion  filed  December  22,  IQ15, 

1.  Taxes — right  of  highway  commissioners  to  amend  the  rec- 
ord does  not  depend  on  section  igi  of  Revenue  act.  The  right  of 
highway  commissioners  to  amend  the  record  of  their  proceedings 
to  show  the  truth  does  not  depend  upon  section  191  of  the  Reve- 
nue act,  relating  to  amendments  sanctioned  by  the  court  on  appli- 
cation for  judgment  and  order  of  sale  for  delinquent  taxes. 

2.  Same — extent  to  which  certificate  of  highway  commissioners 
should  designate  purpose  of  levy.  It  is  not  essential,  under  sec- 
tions 50  and  56  of  the  Roads  and  Bridges  law  of  191 3,  that  the  cer- 
tificate of  the  highway  commissioners  shall  specify  the  purposes 
for  which  the  levy  is  required,  further  than  that  it  is  for  road  and 
bridge  purposes. 

Appeal  from  the  County  Court  of  Piatt  county;  the 
Hon.  William  A.  Doss,  Judge,  presiding. 

George  B.  Gillespie,  and  Charles  F.  Mansfield, 
(L.  J.  Hackney,  and  Gillespie  &  Fitzgerald,  of  coim- 
sel,)  for  appellant. 

Thomas  J.  Kastel,  State's  Attorney,  and  Carl  S. 
Reed,  for  appellee. 
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Mr.  Chief  Justice  Farmer  delivered  the  opinion  of 
the  court : 

Appellant  objected  to  judgment  against  its  property  in 
the  town  of  Blue  Ridge,  Piatt  county,  for  the  road  and 
bridge  tax.  Its  objections  were  overruled  and  judgment 
rendered  against  its  property,  from  which  judgment  it  has 
prosecuted  this  appeal. 

The  objections  relied  upon  by  appellant  are,  ( i )  that  the 
record  of  the  commissioners  of  highways  of  Blue  Ridge 
township  shows  that  no  action  was  taken  at  their  Septem- 
ber meeting,  19 14,  determining  the  amount  of  tax  required 
to  be  levied  for  road  and  bridge  purposes;  and  (2)  that 
the  commissioners  did  not  determine  and  certify,  separately, 
the  several  objects  for  which  the  tax  was  required. 

The  original  record  of  the  town  clerk  showed  that  the 
meeting  of  the  commissioners  was  held  at  his  office  on  the 
first  day  in  September  (which  was  the  first  Tuesday)  and 
all  three  of  the  commissioners  were  present;  that  it  was 
decided  to  make  a  levy  of  $5540,  "a  sum  sufficient  for  all 
expenses  for  the  next  year,  the  same  being  a  rate  of  thirty- 
five  cents  on  each  $100  assessed  value  of  taxable  property." 
The  hearing  of  the  case  in  the  county  court  was  adjourned 
from  time  to  time  up  to  the  sixth  of  July.  There  was  oral 
testimony  by  the  town  clerk  and  one  of  the  commissioners 
that  the  meeting  was,  in  fact,  held  at  that  time,  and  that 
the  certificate  filed  with  the  county  board  and  offered  in  evi- 
•  dence  as  Exhibit  i  by  appellant  was  signed  at  that  time  and 
a  copy  of  it  filed  with  the  clerk.  On  the  fifth  day  of  July 
the  commissioners  held  a  meeting  at  the  town  clerk's  office 
and  adopted  a  resolution  reciting  that  a  question  had  arisen 
whether  the  clerk's  record  of  the  meeting  of  September  i 
showed  the  certificate  of  the  amount  required  to  be  raised 
was  made  at  said  meeting,  and  it  was  ordered  that  the  rec- 
ord of  said  meeting  be  amended.  As  amended  the  record 
showed  the  commissioners  decided  that  a  levy  of  $5540  was 
required  and  thereupon  made  and  signed  the  certificate  of 
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levy.  There  was  no  amendment  made  of  the  certificate  filed 
with  the  board  of  supervisors.  It  recited  the  holding  of  a 
meeting  in  August,  at  which  a  tax  rate  of  thirty-five  cents 
on  each  $ioo  valuation  was  determined  upon,  and  that  at 
the  meeting  on  the  first  Tuesday  in  September  the  commis- 
sioners determined  that  the  amount  necessary  to  be  raised 
by  taxation  for  road  and  bridge  purposes  was  $5540.  With- 
out determining  whether  the  original  record  of  the  Sep- 
tember meeting  was  sufficient  or  not,  it  was  sufficient  as 
amended. 

Appellant  insists  that  the  amendment  by  the  board  of 
commissioners  was  unauthorized  and  its  admission  in  evi- 
dence was  improper  and  erroneous.  It  is  argued  that  the 
amendment  was  not  made  by  or  in  the  presence  of  the  court, 
as  provided  by  section  191  of  the  Revenue  act,  and  that  the 
board  could  not,  at  the  meeting  held  July  5,  amend  the  rec- 
ord. While  amendments  may  be  made  as  provided  in  said 
section  191,  we  have  held  that  the  right  of  such  bodies  to 
amend  their  records  to  speak  the  truth  is  not  dependent 
upon  that  section.  People  v.  Cleveland,  Cincinnati,  Chicago 
and  St.  Louis  Railway  Co,  (ante,  p.  195,)  and  cases  cited. 

The  levy  was  made  pursuant  to  the  power  conferred  by 
sections  50  and  56  of  the  Road  and  Bridge  law,  and  in  our 
opinion  those  sections  were  complied  with  by  the  board  at 
the  meetings  in  August  and  September  and  the  certificate 
filed  with  the  board  of  supervisors.  We  do  not  understand 
those  sections  of  the  statute  require  the  board  to  designate 
the  purposes  for  which  the  levy  was  required,  further  than- 
that  it  was  for  road  and  bridge  purposes. 

The  judgment  of  the  cotmty  court  is  affirmed. 

Judgment  affirmed. 
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The  People  ex  rel  William  Piatt  Smith,  County  Collector, 
Appellee,  vs.  The  Wabash  Railroad  Company,  Ap- 
pellant. 

Opinion  Hied  December  22,  ipiS- 

1.  Taxes — written  objections  need  not  be  preserved  by  bill  of 
exceptions.  Written  objections  to  the  collector's  application  for 
judgment  and  order  of  sale  are  a  part  of  the  record  and  are  pre- 
served for  review  on  appeal  if  included  in  the  certified  transcript 
of  the  record,  and  they  need  not  be  saved  by  a  bill  of  exceptions. 

2.  Same — the  highway  commissioners'  certificate  for  road  and 
bridge  taxes  need  only  state  amount.  The  certificate  of  the  high- 
way commissioners  for  the  road  and  bridge  tax  need  only  state  the 
amount  required  and  need  not  certify  the  tax  rate  nor  itemize  the 
various  purposes  for  which  the  tax  is  required. 

3.  Same — when  record  of  commissioners  shows  sufficient  deter- 
mination of  amount.  The  record  of  a  meeting  of  highway  com- 
missioners showing  that  a  meeting  was  held  "and  it  was  decided 
to  make  a  levy  of  $6500,  which  was  done.  Following  is  a  copy  of 
the  certificate  of  tax  levy,"  which  copy  states  that  the  commission- 
ers have  determined  that  the  sum  of  $6500  shall  be  levied  for  the 
proper  construction,  maintenance  and  repair  of  roads  and  bridges, 
shows  a  sufficient  determination  of  the  amount  required.  (People 
v.  Cittcinnati,  Lafayette  and  Chicago  Railroad  Co,  270  111.  516,  fol- 
lowed.) 

4.  Same — when  record  of  highway  commissioners  is  sufficient. 
A  record  consisting  of  a  copy^  of  the  certificate  of  the  highway 
commissioners  stating  that  they  have  determined  the  amount  nec- 
essary to  be  raised  by  taxation  for  the  construction,  maintenance 
and  repair  of  roads  and  bridges,  is  a  sufficient  record  of  their 
action  in  determining  the  amount  given  in  the  certificate.  (Peo- 
ple V.  Cincinnati,  Lafayette  and  Chicago  Railroad  Co.  270  111.  516, 
followed.) 

5.  Same — record  of  first  meeting  of  commissioners  need  not 
show  for  what  tax  the  rate  is  fixed.  The  record  of  the  meeting  of 
highway  commissioners  required  by  section  50  of  the  Roads  and 
Bridges  act  of  1913  need  not  state  for  what  tax  the  rate  is  fixed, 
as  there  is  only  one  tax  for  which  the  commissioners  are  author- 
ized to  fix  a  rate. 

6.  The  other  question  involved  is  controlled  by  the  decision  in 
People  V.  Cleveland,  Cincinnati,  Chicago  and  St.  Louis  Railway 
Co.  (ante,  p.  203.) 


Dec  M5.]         The  People  v.  Wabash  R.  R.  Co.  207 

Appeai^  from  the  County  Court  of  Piatt  county;  the 
Hon.  William  A.  Doss,  Judge,  presiding. 

Charles  F.  Mansfield,  (N.  S.  Brown,  of  counsel,) 
for  appellant. 

Thomas  J.  Kastel,  State's  Attorney,  A.  C.  Edie, 
James  Hicks,  and  Carl  S.  Reed,  for  appellee. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

The  Wabash  Railroad  Company  appealed  from  the 
judgment  of  the  county  court  of  Piatt  county,  which  over- 
ruled its  objections  and  rendered  judgment  and  order  of 
sale  against  its  property  for  the  road  and  bridge  taxes  of 
the  towns  of  Bement,  Cerro  Gordo,  Blue  Ridge,  Sanga- 
mon and  Unity. 

The  written  objections  of  the  appellant  have  been  in- 
cluded by  the  clerk  in  a  certified  transcript  of  the  record 
but  are  not  contained  in  the  bill  of  exceptions.  The  ap- 
pellee contends  that  the  objections  can  only  be  made  a  part 
of  the  record  by  bill  of  exceptions  and  therefore  cannot  be 
considered  by  the  court.  Section  191  of  the  Revenue  act 
directs  that  the  court  examine  the  delinquent  list,  "and  if 
defense  (specifying,  in  writing,  the  particular  cause  of  ob- 
jection) be  offered  by  any  person  interested  in  any  of  said 
lands  or  lots,  to  the  entry  of  judgment  against  the  same, 
the  court  shall  hear  and  determine  the  matter  in  a  summary 
manner,  without  pleadings,  and  shall  pronounce  judgment 
as  the  right  of  the  case  may  be."  We  have  held  that  the 
delinquent  list  is  a  part  of  the  record  serving  the  office  of 
a  declaration  stating  what  is  the  cause  of  action.  (Wiggins 
Ferry  Co.  v.  People,  loi  111.  446.)  The  written  objections 
state  the  issue  upon  which  the  cause  is  submitted  for  hear- 
ing. They  constitute  the  statement  of  the  defense  and 
must  be  regarded  as  a  part  of  the  record.  People  v.  Chi- 
cago, Rock  Island  and  Pacific  Railway  Co.  269  111.  513. 
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The  objections  urged  to  the  judgment  for  the  road  and 
bridge  taxes  for  the  town  of  Unity  are,  that  the  commis- 
sioners did  not  certify  the  tax  rate  or  itemize  the  amounts 
required  for  the  various  purposes  mentioned  in  their  cer- 
tificate, and  that  in  determining  the  amounts  necessary  to 
be  raised  by  taxation  they  did  not  itemize  the  amounts  re- 
quired for  various  purposes.  It  was  held  in  People  v. 
Cleveland,  Cincinnati,  Chicago  and  St.  Louis  Railway  Co, 
270  111.  527,  that  this  was  not  necessary. 

The  same  objections  were  made  to  the  road  and  bridge 
tax  of  the  town  of  Cerro  Gordo.  There  was  a  further 
objection  that  at  the  meeting  on  the  first  Tuesday  in  Sep- 
tember there  was  no  determination  of  the  amount  necessary 
to  be  raised  by  taxation  for  the  proper  construction,  main- 
tenance and  repair  of  roads  and  bridges.  The  record  shows 
a  meeting  was  held,  "and  it  was  decided  to  make  a  levy  of 
$6500,  which  was  done.  Following  is  a  copy  of  the  cer- 
tificate of  tax  levy."  The  copy  which  followed  stated  that 
the  commissioners  certified  that  thev  had  determined  that 
there  should  be  levied  upon  all  the  taxable  property  in  said 
town  for  the  proper  construction,  maintenance  and  repair 
of  roads  and  bridges  the  sum  of  $6500.  Such  a  record  was 
held  sufficient  in  People  v.  Cincinnati,  Lafayette  and  Chi- 
cago Railroad  Co,  270  111.  516. 

In  the  town  of  Blue  Ridge  the  same  objections  were 
made  as  in  the  case  of  People  v.  Cleveland,  Cincinnati,  Chi- 
cago and  St.  Louis  Railway  Co.  (ante,  p.  203,)  and  the  rec- 
ords in  the  two  cases  are  identical.  It  was  there  held  that 
the  objections  were  properly  overruled. 

The  additional  objection  was  made  as  to  the  taxes  in  the 
towns  of  Bement  and  Sangamon  that  the  records  of  the 
meetings  on  the  first  Tuesday  in  September  did  not  show 
any  corporate  action  taken  by  the  commissioners  for  the 
determination  of  the  amount  of  money  to  be  raised  by  tax- 
ation for  the  proper  construction,  maintenance  and  repair 
of  roads  and  bridges.    The  record  in  each  consists  of  a  copy 
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of  the  certificate  of  the  commissioners  stating  that  they  had 
determined  the  amount  necessary  to  be  raised  by  taxation 
for  those  purposes,  and  in  accordance  with  the  decision  in 
People  V.  Cincinnati,  Lafayette  and  Chicago  Railroad  Co, 
supra,  this  was  sufficient. 

It  is  further  objected  that  in  these  two  towns  it  did  not 
appear  in  the  record  of  the  first  meeting  of  the  commission- 
ers for  what  tax  they  were  fixing  the  rate.  There  was  only 
one  tax  for  which  they  were  authorized  to  fix  a  rate  and 
their  action  necessarily  referred  to  that  tax. 

The  judgment  of  the  county  court  is  affirmed. 

Judgment  affirmed. 


S.  Frederick  Amundson  et  al.  Appellees,  vs.  Jacob  Gix)S 

et  al.  Appellants. 

Opinion  Hied  December  22,  JpiS* 

1.  Registration  of  title — a  proceeding  to  register  title  is  a 
chancery  proceeding.  A  proceeding  to  register  title  is  a  chancery 
proceeding,  and,  except  as  otherwise  provided  by  statute,  is  gov- 
erned by  the  rules  of  chancery  practice. 

2.  Same — statute  authorising  court  to  hear  cause  on  report  of 
examiner  is  not  mandatory.  The  provision  of  section  18  of  the 
Torrens  law  which  authorizes  the  court  to  hear  the  cause  upon  the 
report  of  the  examiner  is  permissive  and  not  mandatory,  since  sec- 
tion 24  of  said  act  provides  that  the  court  may  require  other  or 
further  proof  than  that  made  before  the  examiner. 

3.  Same — examiner* s  report  may  be  Hied  and  considered  though 
he  died  before  filing  report  or  reporting  conclusions.  Where  the 
examiner  dies  after  taking  the  testimony  in  a  land  title  registration 
case,  reducing  it  to  writing  and  certifying  that  it  constitutes  all 
the  evidence  heard  by  him,  but  before  he  files  the  report  or  reports 
his  conclusions,  the  court  may  order  the  evidence  taken  by  the  ex- 
aminer to  be  filed  and  may  hear  the  cause  on  such  evidence  and 
any  other  evidence  the  parties  may  desire  to  offer. 

4.  Same — when  abstract  of  title  is  admissible.  An  abstract  of 
title  made  by  the  recorder  of  deeds  of  Cook  county  is  admissible 
in  evidence  in  a  land  title  registration  case  if  the  proof  shows  that 
the  recorder  is  authorized  to  make  abstracts  of  title  or  that  he  is 
engaged  in  that  business. 

271  -  14 
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Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  John  H.  Fornoff,  Judge,  presiding. 

John  R.- O'Connor,  and  Alben  F.  Bates,  for  appel- 
lants. 

W.  P.  QuiNBY,  for  appellees. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

The  circuit  court  of  Cook  county  ordered  title  in  fee 
simple  in  the  appellees,  S.  Frederick  Amundson  and  Anna 
Jeanette  Amundson,  his  wife,  to  a  lot  in  Chicago  to  be 
registered  in  accordance  with  their  application  filed  in  that 
court.  The  appellants,  Jacob' Glos  and  August  A.  Timke, 
who  were  defendants  in  the  proceeding,  prayed  for  and 
were  allowed  separate  appeals,  which  have  been  perfected. 

On  May  6,  1914,  answers  having  been  filed  and  the 
cause  being  at  issue,  the  court  referred  the  same  to  Albert 
H.  Tyrrell,  an  examiner  of  titles,  who  was  directed  to  re- 
port in  writing  to  the  court  the  substance  of  the  proof 
and  his  conclusions  therefrom.  The  examiner  took  the  evi- 
dence offered  by  the  parties  and  reduced  it  to  writing,  clos- 
ing the  evidence  on  November  25,  19 14,  when  he  certified 
to  the  evidence,  together  with  the  exhibits  attached  thereto, 
and  that  the  same  constituted  all  the  testimony  and  evi- 
dence taken  before  him  by  virtue  of  the  order  of  reference. 
He  died  shortly  afterward,  before  making  or  stating  any 
conclusions  from  the  evidence  or  filing  the  report  of  the 
evidence  in  the  court.  By  order  of  the  court  the  evidence 
taken  and  certified  to  by  the  examiner  was  filed  in  the 
court  on  April  21,  191 5,  and  the  cause  was  heard  on  that 
evidence  and  any  other  evidence  which  any  party  desired  to 
offer.  The  defendants  objected  to  the  filing  of  the  evi- 
dence taken  before  the  examiner  because  he  had  not  himself 
filed  the  report,  and  to  the  hearing  or  consideration  of  such 


Dec '15.]  Amundson  v.  Glos.  211 

evidence  upon  the  hearing  on  the  ground  that  it  would  be 
a  violation  of  the  fourteenth  amendment  of  the  constitu- 
tion of  the  United  States  and  the  provision  of  the  State 
constitution  relating  to  due  process  of  law.  The  defend- 
ants also  objected  to  the  hearing  of  the  cause  by  the  court, 
and  contended  that  the  only  lawful  method  would  be  a  re- 
reference  to  an  examiner  and  a  hearing  upon  his  report  of 
the  evidence  and  his  conclusions. 

The  proceeding  to  register  title  is  a  chancery  proceed- 
ing, and,  except  as  otherwise  provided  by  the  statute,  is 
governed  by  the  rules  of  chancery  practice.  In  a  case 
where  the  issues  had  been  referred  to  a  master  in  chan- 
cery and  his  term  of  office  expired  before  making  his  re- 
port, it  was  held  that  the  court  might  hear  the  cause  upon 
the  evidence  taken  before  him.  (Coel  v.  Glos,  232  111.  142.) 
There  is  no  provision  of  the  statute  concerning  land  titles 
which  prescribes  any  different  practice  and  the  general  rule 
applies.  The  argument  that  there  should  have  been  a  re- 
reference  and  that  a  hearing  could  only  be  had  on  an  ex- 
aminer's report  of  conclusions  is,  that  the  act  concerning 
land  titles  provides  a  new  remedy  and  prescribes  a  particu- 
lar procedure,  which  must  be  followed  to  the  exclusion  of 
all  others.  Section  18  of  the  act  provides  that  upon  the 
filing  of  an  application  an  order  may  be  entered  referring 
the  same  to  one  of  the  examiners  of  title,  and  the  court  is 
authorized  to  hear  the  cause  on  the  report  of  the  examiner. 
The  statute  is  permissive  and  not  mandatory  or  controlling 
the  courts  in  their  power  to  hear  and  determine  a  cause. 
Even  if  there  is  a  reference  and  report  of  conclusions  the 
rule  is  not  the  same  as  in  the  general  chancery  practice, 
under  which  the  hearing  is  before  the  master  and  evidence 
not  before  him  cannot  be  introduced  on  the  hearing  of  ex- 
ceptions to  his  report.  (Cox  v.  Pierce^  120  111.  556;  Al- 
lison  V.  Perry,  130  id.  9;  Smith  v.  Billings,  170  id.  543; 
Brueggestradt  v.  Ludzvig,  184  id.  24.)  Section  24  of  the 
act  provides  that  the  court  may  require  other  or  further 
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proof  in  any  case  than  that  which  was  before  the  examiner, 
and  the  hearing  in  every  case  is  finally  before  the  court, 
both  upon  the  evidence  talcen  before  the  examiner  and  also 
upon  any  further  evidence  that  may  be  required.  The  ref- 
erence in  this  case  having  come  to  an  end  by  the  death  of 
the  examiner  without  any  report  of  his  conclusions,  the 
cause  was  properly  heard  by  the  court  on  the  evidence 
taken  before  him,  with  liberty  to  the  parties  to  offer  evi- 
dence if  they  saw  fit. 

An  abstract  of  title  made  by  Joseph  Connery,  recorder 
of  deeds  of  Cook  county,  was  offered  in  evidence  before 
the  examiner  by  the  applicants  and  was  marked  Exhibit  2. 
To  make  the  document  competent  evidence  William  Klein- 
hans  testified  that  he  was  an  abstract  maker  in  the  abstract 
department  of  the  recorder's  office  of  Cook  county  and  that 
the  signature  of  the  recorder  was  genuine.  The  abstract 
was  objected  to  because  it  did  not  appear  that  the  recorder 
of;  deeds  was  authorized  by  law  to  make  abstracts  or  that 
he  was  engaged  in  the  business  of  making  abstracts  of 
title  for  others,  as  required  by  section  i8  of  the  act  in 
question,  and  also  because  the  document  contained  unex- 
plained abbreviations  and  hieroglyphics  not  in  the  Eng- 
lish language.  There  was  no  evidence  that  the  recorder  of 
deeds  had  been  authorized  to  make  abstracts  of  title,  and 
the  witness  Kleinhans  on  direct  examination  did  not  testify 
that  the  recorder  was  engaged  in  the  business  of  making 
abstracts  of  title  for  others,  but  the  defendants  by  cross- 
examination  of  the  witness  proved  that  the  recorder  was  in 
the  business  of  making  abstracts  for  the  general  public  and 
thereby  supplied  the  defect  in  the  proof  of  that  fact.  The 
law  only  required  proof  that  the  recorder  had  been  au- 
thorized to  make  abstracts  or  that  Connery  was  engaged  in 
that  business.  On  the  objection  that  the  abstract  contained 
unintelligible  hieroglyphics  and  abbreviations,  the  witness 
Kleinhans  was  tendered  to  the  defendants  to  explain  any 
abbreviations  or  hieroglyphics.    Defendants  asked  him  what 
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the  abbreviations  "b.  e.  d.  h."  meant,  and  he  said  they 
meant  "bearing  even  date  herewith,"  and  no  further  expla- 
nation was  required  by  the  defendants. 

No  error  was  committed  by  the  court,  and  the  decree 

Decree  affirmed. 


The  People  ex  rel.  John  F.  SchroU,  County  Collector,  Ap- 
pellee, vs.  The  Illinois  Central  Railroad  Company, 
Appellant. 

Opinion  Hied  December  22,  ipi5. 

Taxes — record  of  highway  commissioners  may  be  amended  to 
show  fact  that  amount  of  road  tax  was  determined.  On  applica- 
tion for  judgment  and  order  of  sale  for  delinquent  road  and  bridge 
taxes  the  record  of  the  meeting  of  the  highway  commissioners  on 
the  first  Tuesday  in  September  may  be  amended  by  oral  testimony, 
upon  clear  proof  of  the  fact,  to  show  that  at  such  meeting  the 
amount  of  the  road  and  bridge  tax  was  properly  determined,  even 
though  the  record  is  silent  as  to  such  fact,  due  to  the  failure  of 
the  clerk  to  make  a  record  thereof. 

Appeal  from  the  County  Court  of  Macon  county ;  the 
Hon.  John  H.  McCoy,  Judge,  presiding. 

Cr^  &  HousuM,  (John  G.  Drennan,  of  counsel,)  for 
appellant. 

Jesse  L.  Deck,  State's  Attorney,  and  Charles  F.  Ev- 
ans, (J.  W.  Montgomery,  of  counsel,)  for  appellee. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

Upon  application  for  judgment  in  the  county  court  of 
Macon  county  against  the  real  estate  of  appellant  for  de- 
linquent taxes,  said  company  appeared  and  filed  objections 
as  to  certain  road  and  bridge  taxes.  Those  objections  were 
overruled,  and  this  appeal  was  then  taken. 
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The  present  Road  and  Bridge  law  requires  that  the  com- 
missioners of  highways  hold  two  meetings  for  the  purpose 
of  fixing  the  tax  rate  for  road  and  bridge  tax  for  a  given 
year, — one  between  the  first  Tuesday  in  August  and  the 
first  Tuesday  in  September,  and  the  other  on  the  first  Tues- 
day in  September,  at  which  last  mentioned  meeting  they 
shall  determine  and  certify  the  amount  necessary  to  be 
raised  for  road  and  bridge  purposes  for  the  ensuing  year. 
It  is  conceded  by  counsel  for  appellant  that  both  these  meet- 
ings were  held  at  the  proper  time  and  place,  but  it  is  con- 
tended that  up  to  the  time  of  the  trial  of  this  cause  nothing 
appeared  in  the  record  book  of  the  highway  commissioners 
indicating  that  the  amount  for  road  and  bridge  purposes 
for  191 5  had  been  determined  by  the  said  commissioners 
at  the  meeting  held  on  the  first  Tuesday  of  September,  and 
that  there  was  not  in  such  book  anv  reference  to  the  taxes 
for  such  purpose.  On  the  hearing  the  court  permitted  the 
record  to  be  amended  so  as  to  show  that  a  proper  motion 
was  made,  seconded  and  carried  to  determine  the  amount 
of  the  road  and  bridge  tax  here  under  consideration.  This 
record,  as  amended,  was  then  admitted  in  evidence  by  the 
court. 

Counsel  for  appellant  concede  that  if  the  action  of  the 
court  allowing  this  amendment  and  receiving  in  evidence 
the  record  as  so  amended  was  correct  then  the  judgment 
appealed  from  should  not  be  disturbed,  but  they  argue  that 
as  the  original  record  of  said  highway  commissioners  as  to 
said  September  meeting  made  no  reference  to  this  road  and 
bridge  tax,  it  could  not  be  amended  under  section  191  of 
the  Revenue  law  of  this  State  as  construed  by  this  court; 
that  such  amendment  can  only  be  allowed  as  to  informalities 
or  irregularities  when,  as  we  understand  their  argument,  the 
substance  of  the  action  taken  by  the  highway  commission- 
ers is  found  in  the  record.  This  identical  question  was 
decided  adversely  to  appellant's  contention  in  Chicago  and 
Northwestern  Raihvay  Co.  v.  People,  184  111.  240.    There 
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the  minutes  of  the  annual  town  meeting  were  in  evidence 
and  no  reference  appeared  as  to  the  levy  of  the  town  tax. 
The  court  in  that  case  held  that,  based  on  oral  testimony, 
the  record  could  be  amended  so  as  to  show  the  action  of 
the  town  meeting  with  reference  to  said  tax,  and  that  it 
was  not  error  to  permit  the  amendment.  This  conclusion  is 
supported  by  the  reasoning  in  many  decisions  in  this  State, 
among  others  Cincinnati,  Indianapolis  and  Western  Rail- 
way Co.  V.  People,  212  111.  518,  Cincinnati^  Indianapolis  and 
Western  Railway  Co.  v.  People,  206  id.  565,  Cleveland,  Cinr- 
cinnati,  Chicago  and  St.  Louis  Railway  Co.  v.  People,  205 
id.  582,  Indiana,  Decatur  and  Western  Railway  Co.  v.  Peo- 
ple, 201  id.  351,  and  Chicago  and  Alton  Railroad  Co.  v. 
People,  171  id.  544.  This  court  has  frequently  laid  down 
the  rule  that  a  public  body  has  the  right  to  "amend  the  rec- 
ords of  its  action  at  any  time  so  as  to  make  them  conform 
to  the  real  facts  in  the  case.  To  hold  otherwise  would  per- 
mit great  injustice  to  be  done  to  the  public.  A  public  body 
proves  its  acts  by  the  record,  and  if  there  is  a  mistake  or 
omission  therein,  those  in  charge  of  that  record  have  a  per- 
fect right  to  amend  it."  (People  v.  ZeHar,  224  111.  408, 
and  cases  cited ;  People  v.  Carr,  265  id.  220 ;  People  v. 
Cleveland,  Cincinnati,  Chicago  and  St.  Louis  Raihvay  Co. 
ante,  p.  195.)  In  order  that  such  amendment  may  be  made, 
however,  the  evidence  must  be  clear  and  satisfactory.  (Cin- 
cinnati, Indianapolis  and  Western  Railroad  Co.  v.  People, 
supra. )  The  evidence  in  this  case  as  to  what  actually  took 
place  at  the  meeting  on  the  first  Tuesday  of  September 
shows  clearly  and  without  contradiction  that  the  highway 
commissioners  did  pass  a  resolution  determining  the  amount 
necessary  to  be  raised  by  the  road  and  bridge  tax,  and  the 
only  error  or  defect  was  that  the  clerk  omitted  to  make  a 
record  in  his  minutes  of  that  fact. 

The  judgment  of  the  county  court  is  affirmed. 

Judgment  affirmed. 
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JosiAH  C;  Rardin,  Appellee,  vs,  J.  Riley  Rardin, 

Appellant. 

Opinion  filed  December  2^,  IQ15, 

1.  Practice — when  notice  of  motion  to  restore  Hies  is  required. 
After  judgment  has  been  entered  the  court  has  no  jurisdiction  to 
enter  an  order  restoring  files  in  the  cause  alleged  to  have  been  lost, 
except  upon  notice  to  the  parties  interested  and  upon  satisfactory 
evidence  that  the  original  files  have  been  lost  and  that  the  files  sup- 
plied are  substantial  copies  of  the  originals. 

2.  Same — rule  as  to  restoring  Hies  lost  before  judgment.  In  the 
progress  of  a  case  and  before  judgment,  if  a  paper  is  lost  a  copy 
can  be  substituted  only  on  proof  of  the  loss  and  that  the  substituted 
paper  is  a  substantial  copy. 

3.  Same — when  no  notice  of  motion  to  restore  lost  files  is  nec- 
essary. If  the  original  will  is  in  the  files  when  the  order  of  the 
probate  court  is  entered  and  when  the  circuit  court  acquires  juris- 
diction of  the  case  on  appeal  but  it  is  subsequently  lost,  the  lost 
will  may  be  supplied  upon  proper  proof  and  without  notice  to  the 
adverse  party,  if  there  is  no  rule  of  the  circuit  court  requiring  no- 
tice of  motions. 

4.  Same — when  an  appeal  is  perfected  the  parties  must  follow  it 
without  further  notice.  Where  an  appeal  is  perfected  in  the  lower 
court  the  parties  must  follow  the  appeal  without  further  notice,  and 
are  in  the  court  to  which  the  appeal  is  taken  without  service  of 
process  and  for  all  purposes. 

5.  Same — when  action  of  court  in  restoring  files  is  not  saved 
for  review.  The  question  whether  the  court  acted  upon  sufficient 
evidence  in  permitting  alleged  lost  files  to  be  restored  upon  motion 
is  not  saved  for  review  when  no  bill  of  exceptions  is  taken. 

6.  Wills — what  is  not  a  proceeding  to  establish  a  lost  or  de- 
stroyed will.  If  the  original  will  is  lost  after  the  circuit  court  has 
acquired  jurisdiction  of  an  appeal  from  the  order  of  the  probate 
court,  the  fact  that  it  becomes  necessary  to  restore  the  files  by 
substituting  a  copy  of  the  will  does  not  deprive  the  circuit  court  of 
jurisdiction  on  the  alleged  ground  that  the  proceeding  is  one  to 
establish  a  lost  or  destroyed  will. 

7.  Same — when  objection  that  an  appeal  bond  is  to  wrong  party 
cannot  be  entertained.  An  objection  that  the  bond,  on  appeal  from 
an  order  of  the  probate  court  denying  the  probate  of  a  will,  should 
have  run  to  the  adverse  party  instead  of  to  the  estate  of  the  tes- 
tatrix cannot  be  entertained  in  the  Supreme  Court,  where  the  rec- 
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ord  does  not  show  any  objection  to  the  bond  or  any  motion  to  dis- 
miss for  an  insufficient  bond. 

8.  Same — what  evidence  sufficient  to  show  death  of  testatrix. 
In  a  proceeding  to  probate  a  will,  the  fact  that  the  witnesses  re- 
fer to  the  testatrix,  with  whom  they  were  acquainted,  as  "Mahaly 
Rardin,  deceased,"  coftstitutes  sufficient  evidence  of  her  death. 

9,  Same — when  will  is  properly  admitted  to  probate.  A  will  in 
proper  form  is  properly  admitted  to  probate  where  the  attestation 
clause  contains  all  the  particulars  of  a  good  attestation  and  one 
witness  testifies  to  all  the  requirements  of  the  law,  while  the  other 
witness,  though  he  does  not  remember  the  circumstances,  testifies 
that  his  signature  is  genuine  and  that  he  knows  he  asked  the  tes- 
tatrix if  the  instrument  was  her  will,  because  when  witnessing  wills 
he  always  went  through  the  regular  formalities  and  asked  the  nec- 
essary questions. 

Appeai.  from  the  Circuit  Court  of  Clark  coimty;  the 
Hon.  Wawer  Brewer,  Judge,  presiding. 

Everett  Connelly,  for  appellant. 

J.  W.  Graham,  for  appellee. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

The  county  court  of  Clark  county  made  an  order  admit- 
ting to  probate  an  instrument  as  the  will  of  Mahaly  Rar- 
din, deceased,  on  the  petition  of  her  surviving  husband,  the 
appellee,  Josiah  C.  Rardin.  That  order  was  afterward  set 
aside  by  the  court  because  notice  had  not  been  given  as  re- 
quired by  the  statute  and  the  court  had  no  jurisdiction  to 
make  any  order.  Notice  having  been  given  as  provided 
by  law,  the  appellant,  Jackson  Riley  Rardin,  appeared  and 
resisted  probate  of  the  instrument,  and  the  court,  upon  hear- 
ing the  testimony  of  the  subscribing  witnesses,  refused  pro- 
bate. An  appeal  was  taken  to  the  circuit  court  and  a 
transcript  of  the  proceedings  was  filed  in  that  court.  At 
the  March  term,  191 5,  of  the  circuit  court,  on  motion  of 
the  appellee,  an  order  was  entered  granting  leave  to  supply, 
by  the  first  day  of  the  next  term,  the  files  alleged  to  have 
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been  lost.  At  the  July  term,  19 15,  the  appellee  and  appel- 
lant appeared,  and  the  appellee  moved  the  court  to  enter  an 
order  showing  that  the  files  had  been  restored  by  the  filing 
of  copies  marked  with  a  file-mark  of  July  8,  1915-  The 
appellant  objected  because  no  notice  had  been  given  to  him 
of  the  application  to  restore  the  files  and  no  hearing  had 
been  had  on  such  application.  The  objection  was  overruled 
and  the  appellant  excepted,  and  the  court  entered  an  or- 
der reciting  that  the  files  had  been  supplied  by  the  papers 
marked  filed  on  July  8,  191 5.  The  court  thereupon  pro- 
ceeded to  hear  the  cause,  and  the  appellee  called  the  attor- 
ney for  the  appellant  as  a  witness,  and  he  testified  that  he 
was  attorney  for  the  appellant  in  the  proceedings  in  the 
probate  court  and  resisted  the  application  to  admit  the  in- 
strument to  probate ;  that  he  saw  and  read  the  original  will 
and  had  his  stenographer  make  a  copy  of  it ;  that  the  paper 
then  produced  was  a  true  copy  of  the  original  will ;  that  on 
the  Saturday  evening  before  the  circuit  court  convened  for 
the  March  term,  191 5,  he  had  the  original  will,  with  other 
papers,  in  his  office  and  left  the  same  in  his  office  desk  when 
he  left  the  office  Saturday  evening ;  that  he  returned  to  his 
office  on  the  following  Monday  morning  and  found  that  the 
desk  had  been  broken  open,  the  telephone  wires  cut,  the 
drawers  of  the  filing  cabinet  removed  and  contents  scattered 
upon  the  floor;  that  an  attempt  had  been  made  to  open 
his  safe,  and  that  the  original  will  was  gone  and  he  had 
searched  for  it  but  had  been  unable  to  find  it.  There  were 
two  other  copies  of  the  original  will,  one  being  a  copy  of 
the  copy  attached  to  the  petition  filed  in  the  county  court 
as  contained  in  the  transcript  filed  in  the  circuit  court,  and 
the  other  a  copy  of  the  probate  record  where  the  will  was 
recorded  in  the  county  court,  and  both  were  certified  to  by 
the  clerk  of  the  county  court.  The  court  admitted  in  evi- 
dence, over  the  objection  of  the  appellant,  all  the  copies. 
The  appellant  objected  to  any  hearing  concerning  the  lost 
will  or  these  copies  on  the  ground  that  the  proceeding  was 
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to  establish  a  lost  or  destroyed  will,  of  which  the  circuit 
court  did  not  have  jurisdiction.  The  objection  was  over- 
ruled. The  attestation  clause  contained  all  the  particulars 
of  a  good  attestation  and  one  witness  to  the  will  testified 
to  all  the  requirements  of  the  law.  The  other  witness  tes- 
tified that  he  saw  the  original  and  his  signature  to  it  was  in 
his  own  handwriting,  and  that,  although  he  did  not  remem- 
ber the  circumstances,  he  knew  that  he  asked  the  testatrix 
if  it  was  her  will,  because  when  witnessing  a  will  he  always 
went  through  the  regular  formalities  and  asked  the  neces- 
sary questions.  The  court  admitted  the  instrument  to  pro- 
bate, and  this  appeal  from  the  judgment  was  prosecuted. 

It  is  contended  by  the  appellant  that  the  order  made  at 
the  March  term,  191 5,  of  the  circuit  court  was  without  au- 
thority of  law  and  void  because  he  had  no  notice  of  the  mo- 
tion and  no  opportunity  to  be  heard.  After  a  judgment  a 
court  has  no  jurisdiction  over  files  of  the  cause  alleged  to 
have  been  lost  except  upon  notice  to  interested  parties  and 
upon  satisfactory  evidence  that  the  original  files  have  been 
lost  and  that  the  files  supplied  are  substantial  copies  of  the 
originals.  In  such  a  case  an  order  substituting  a  copy  with- 
out notice  to  parties  adversely  interested  is  a  nullity  and 
binding  on  no  one.  (Harris  v.  Lester,  80  111.  307;  Blake 
V.  Miller,  118  id.  500.)  In  the  progress  of  a  case,  and  be- 
fore judgment,  if  a  paper  is  lost  a  copy  can  be  substituted 
only  on  proof  of  the  loss  and  that  the  substituted  paper  is 
a  substantial  copy.  A  want  of  such  proof  would  constitute 
error  which  might  be  prejudicial,  but  where  an  appeal  is 
perfected  in  the  lower  court  the  parties  must  follow  the  ap- 
peal without  further  notice  and  are  in  the  court  to  which 
the  appeal  is  taken  without  service  of  process.  Where  an 
appeal  is  so  taken  a  party  is  bound  to  take  notice  of  the 
appeal  and  follow  the  case  and  is  in  the  court  for  all  pur- 
poses. In  the  absence  of  some  rule  of  court  requiring  notice 
of  a  motion,  notice  is  not  required,  and  it  does  not  appear 
that  there  was  any  rule  of  the  circuit  court  of  Clark  county 
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requiring  any  notice.  No  bill  of  exceptions  was  taken  to 
show  that  there  was  no  evidence  of  the  loss  of  the  original 
will,  so  that  the  action  of  the  court  on  the  motion  cannot 
be  reviewed.  At  the  July  term,  191 5,  when  the  motion  was 
made  for  an  order  showing  that  the  files  had  been  restored 
by  filing  copies,  the  attorney  for  the  appellant  was  exam- 
ined, and  it  was  proved  that  the  original  will  was  lost  while 
in  his  possession  and  without  his  fault  and  that  one  of  the 
copies  was  made  by  his  stenographer  and  was  a  true  copy. 
The  other  two  copies  were  certified  by  the  clerk  of  the 
county  court,  and  there  was  no  error  in  the  order  reciting 
that  the  files  had  been  restored. 

The  appellant  objected  to  a  hearing  on  the  ground  that 
the  proceeding  was  to  establish  a  lost  or  destroyed  will 
while  the  jurisdiction  for  that  purpose  is  in  the  county 
court.  (Beatty  v.  Clegg,  214  111.  34;  Mather  v.  Minard, 
260  id.  175.)  But  this  was  not  a  proceeding  of  that  kind. 
The  will  was  in  existence  when  the  county  court  acquired 
jurisdiction  to  determine  whether  it  should  be  admitted  to 
probate,  and  after  the  appeal  it  was  filed  in  the  circuit  court, 
which  acquired  jurisdiction  by  the  filing  of  the  transcript 
to  determine  whether  that  instrument  was  the  last  will  and 
testament  of  Mahaly  Rardin.  The  circuit  court  having  ac- 
quired jurisdiction  to  admit  the  instrument  to  probate,  the 
jurisdiction  was  not  thereafter  lost  by  the  act  of  a  burglar 
breaking  ino  the  attorney's  office  and  taking  the  will.  The 
restoration  of  the  paper,  the  existence  of  which  had  been 
established  in  the  county  court,  was  all  that  was  necessary 
to  enable  the  circuit  court  to  proceed. 

The  evidence  above  recited  fulfilled  all  the  conditions 
of  the  law  and  was  sufficient  to  admit  the  will  to  probate. 
Thompson  v.  Owen,  174  111.  229;  Gould  v.  Theological 
Seminary,  189  id.  282;  Mead  v.  Presbyterian  Church,  229 
id.  526;  Thompson  v.  Karme,  268  id.  168. 

The  appellant  objects  to  the  judgment  because  the  ap- 
peal bond  ran  to  the  estate  of  Mahaly  Rardin,  deceased, 


Dte.  MS.]  The  People  v.  I.  C.  R.  R.  Co.  221 

when  it  should  have  run  to  the  opposite  party.  It  should 
have  been  made  to  the  adverse  party,  (Scho field  v.  Thomas, 
231  111.  114,)  but  the  record  does  not  show  any  objection 
to  the  bond  or  motion  to  dismiss  for  an  insufficient  bond, 
and  it  is  too  late  to  make  the  objection  now. 

It  is  also  urged  against  the  judgment  that  there  was  no 
proof  of  the  death  of  Mahaly  Rardin.  There  was  sufficient 
evidence  of  her  death  in  the  testimony  of  various  witnesses 
that  they  had  been  acquainted  with  "Mahaly  Rardin,  de- 
ceased." She  was  spoken  of  by  the  witnesses  as  "Mahaly 
Rardin,  deceased." 

The  judgment  is  affirmed.  judgment  affirmed. 


The  People  ex  rel  William  Piatt  Smith,  County  Collector, 
Appellee,  vs.  The  Illinois  Central  Railroad  Com- 
pany, Appellant. 

Opinion  Hied  December  22,  1915, 

1.  Taxes — what  is  a  sufficient  record  of  action  of  highway  com- 
missioners. A  record  which  contains  a  certificate  of  the  highway 
commissioners  showing  that  they  have  determined  the  amount  re- 
quired for  the  construction,  maintenance  and  repair  of  roads  and 
bridges  is  a  sufficient  record  of  their  action.  {People  v.  Cincin- 
nati, Lafayette  and  Chicago  Railroad  Co,  270  111.  516,  followed.) 

2.  Same — highway  commissioners*  certificate  need  not  state  the 
rate  nor  itemize  amount.  The  certificate  of  highway  commission- 
ers of  the  amount  required  for  road  and  bridge  purposes  need  not 
state  the  rate  of  the  tax  nor  itemize  the  amount.  {People  v.  Wa- 
bash Railroad  Co,  ante,  p.  206,  followed.) 

3.  The  other  question  involved  is  controlled  by  the  decision  in 
People  V.  W abash  Railroad  Co,  {ante,  p.  206.) 

Appeal  from  the  County  Court  of  Piatt  county;  the 
Hon.  William  A.  Doss,  Judge,  presiding. 

Charles  F.  Mansfield,  (John  G.  Drennan,  of  coun- 
sel,) for  appellant. 
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Thomas  J.  Kastei.,  State's  Attorney,  A.  C.  Edie, 
James  Hicks,  Carl  S.  Reed,  and  George  M.  Thompson, 
for  appellee. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

This  was  an  appeal  by  the  Illinois  Central  Railroad 
Company  from  the  judgment  of  the  county  court  of  Piatt 
county  overruling  said  company's  objections  and  render- 
ing judgment  and  order  of  sale  against  its  property  for  the 
road  and  bridge  taxes  for  the  towns  of  Goose  Creek,  Wil- 
low Branch  and  Sangamon,  in  said  county. 

The  question  whether  written  objections  in  a  matter  of 
this  kind  are  part  of  the  record  has  been  disposed  of  in 
People  V.  Wabash  Railroad  Co,  (ante,  p.  206.)  That  case 
is  controlling  on  this  question,  as  the  records  are  identical 
on  this  point. 

The  only  objection  urged  to  the  road  and  bridge  taxes  of 
the  town  of  Goose  Creek  is  that  the  highway  commission- 
ers' certificate  did  not  state  the  rate,  only  giving  the  amount 
in  a  single  sum,  without  itemizing.  That  question  has  been 
ruled  on  adversely  to  appellant  (as  to  road  and  bridge  taxes 
of  the  town  of  Unity)  in  the  case  last  cited. 

The  objection  was  made  to  the  taxes  in  the  towns  of 
Willow  Branch  and  Sangamon  that  the  records  of  the  com- 
missioners of  highways  did  not  show  that  there  was  a 
meeting  of  the  commissioners  on  the  first  Tuesday  in  Sep- 
tember, at  which  the  amount  of  money  to  be  raised  by  tax- 
ation for  the  proper  construction,  maintenance  and  repair  of 
roads  and  bridges  was  determined  by  them.  In  each  case 
there  appeared  on  the  record  a  certificate  of  the  commis- 
sioners stating  that  they  had  determined  such  amount,  and 
we  have  held  this  to  be  a  sufficient  record  of  their  meeting. 
People  V.  Cincinnati,  Lafayette  and  Chicago  Railroad  Co. 
270  111.  516. 

The  judgment  of  the  county  court  will  be  affirmed. 

Judgment  affirmed. 
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The  PEOPI.E  ex  rel.  Frank  Stoutenborough,  County  Col- 
lector, Appellee,  vs.  The  Iixinois  Centrai.  Railroad 
Company,  Appellant. 

Opinion  Hied  December  22,  IQ15. 

1.  Taxes — what  need  not  he  contained  in  certificate  of  amount 
required  for  road  and  bridge  taxes.  The  certificate  of  the  high- 
way commissioners  of  the  amount  required  for  road  and  bridge 
purposes  need  only  state  in  a  lump  sum  the  amount  required  for 
the  purpose  of  construction,  maintenance  and  repair  of  roads  and 
bridges,  and  need  not  state  the  rate  of  tax  determined  upon  nor 
any  jurisdictional  facts  relative  to  the  levy. 

2.  Same — when  the  record  of  board  of  supervisors  shows  suffi- 
cient approval  of  levies.  The  record  of  the  meeting  of  the  county 
board  showing  the  adoption  of  a  resolution  by  the  board  approving 
"the  road  and  bridge  levies  of  each  and  all  the  townships  (which 
are  nov/  on  file  and  presented  by  the  clerk  before  this  board,)"  etc., 
shows  a  sufficient  approval  of  certificates  of  highway  commission- 
ers on  file  and  indorsed  approved.  {People  v.  Illinois  Central  Rail- 
road Co,  266  111.  636,  di€tinguished.) 

Appeal  from  the  County  Court  of  DeWitt  county ;  the 
Hon.  Fred  C.  Hill,  Judge,  presiding. 

Herrick  &  Herrick,  and  Lemon  &  Lemon,  (John  G. 
Drennan,  of  counsel,)  for  appellant. 

L.  O.  Williams,  State's  Attorney,  for  appellee. 

Mr.  Justice  Duncan  delivered  the  opinion  of  the  court : 

The  Illinois  Central  Railroad  Company  prosecutes  this 
appeal  from  the  judgment  of  the  county  court  of  DeWitt 
county  overruling  its  objections  and  entering  judgment  and 
order  of  sale  against  its  property  for  the  road  and  bridge 
taxes  of  the  towns  of  Clintonia,  Tunbridge  and  Santa 
Anna,  levied  in  19 14,  and  amounting,  in  the  aggregate,  to 
$1420.02. 

The  commissioners  of  highways  in  all  of  said  towns  met 
in  their  respective  towns  at  their  regular  semi-annual  meet- 
ing between  the  first  Tuesday  in  August  and  the  first  Tues- 


224  The  People  v.  I.  C.  R.  R.  Co.  [271  Ul. 

day  of  September,  19 14,  and  determined  the  tax  rate  to  be 
certified  by  them  to  the  county  board  of  DeWitt  county. 
The  dates  of  the  said  meetings  and  the  rates  determined  by 
the  commissioners  in  said  three  towns  are  shown  by  the 
record  in  this  case  to  be  as  follows :  For  the  town  of  Clin- 
tonia  the  date  of  said  meeting  was  August  20,  19 14,  and 
the  rate  determined  was  forty-five  cents  on  each  $100  valu- 
ation of  the  taxable  property ;  for  the  town  of  Tunbridge 
the  date  of  said  meeting  was  August  8,  19 14,  and  the  said 
rate  determined  was  fifty  cents ;  and  for  the  town  of  Santa 
Anna  the  date  of  its  semi-annual  meeting  was  August  23, 
19 14,  and  the  said  rate  determined  was  sixty-one  cents. 
The  commissioners  in  all  of  said  towns  also  met  in  their 
respective  towns  at  their  regular  annual  meeting  on  the  first 
Tuesday  in  September,  19 14,  the  same  being  on  Septem- 
ber I,  1914,  and  determined  and  certified  to  the  board  of 
supervisors  of  the  said  county  the  amount  necessary  to  be 
raised  by  taxation  in  their  respective  towns  for  the  proper 
construction,  maintenance  and  repair  of  roads  and  bridges 
therein.  The  said  certificates  were  filed  in  the  office  of  the 
county  clerk  of  said  county  on  September  i,  19 14,  except 
the  one  from  the  commissioners  of  Santa  Anna,  which  was 
filed  on  September  2,  1914,  and  all  of  said  certificates  were 
indorsed  with  this  indorsement:  "Approved  by  county 
board  the  loth  day  of  Sept.,  A.  D.  1914."  The  board  of 
supervisors  of  said  county  as  to  said  certificates  so  filed 
made  the  following  order,  as  shown  by  their  records,  on 
September*  10,  1914,  to-wit:  "Be  it  further  resolved  by 
this  board,  that  after  due  consideration  we  hereby  approve 
the  road  and  bridge  levies  of  each  and  all  the  townships, 
(which  are  now  on  file  and  presented  by  the  clerk  before 
this  board,)  *  *  *  and  hereby  direct  the  county  clerk 
to  extend  the  same  as  they  have  been  certified  to  him  ac- 
cording to  law." 

Appellant  objected  to  the  entry  of  the  judgment  against 
its  property  because  the  certificates  filed  with  the  county 
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clerk  do  not  show  that  said  commissioners  held  their  regu- 
lar semi-annual  meetings  aforesaid  to  determine  the  rate  to 
be  certified,  and  that  the  certificates  do  not  state  all  the 
jurisdictional  facts  necessary  to  give  the  county  board  ju- 
risdiction to  order  the  extension  of  the  taxes,  and  that  they 
state  the  amounts  to  be  levied  in  gross  sums,  without  giv- 
ing the  separate  amounts  for  each  purpose  of  the  levy. 
Section  56  of  the  Roads  and  Bridges  act  of  1913  prescribes 
the  only  requirements  necessary  to  be  found  in  the  certifi- 
cate to  the  county  board.  That  section  does  not  require 
that  the  certificate  shall  contain  the  rate  of  taxation,  or  that 
it  shall  name  the  separate  amounts  required  for  the  con- 
struction, maintenance  and  repair  of  roads  and  bridges,  or 
that  it  state  any  jurisdictional  facts  whatever.  It  requires 
only  that  the  commissioners  shall  certify  the  amount  neces- 
sary to  be  raised  by  taxation  for  the  three  purposes,  con- 
struction, maintenance  and  repair  of  roads  and  bridges,  and 
it  is  sufficient  merely  to  state  the  lump  sum  required  for 
those  purposes.  The  certificates  in  question  did  that  in 
each  instance  and  were  therefore  not  subject  to  the  objec- 
tions raised.  People  v.  Illinois  Central  Railroad  Co.  270 
111.  485;  People  V.  Wabash  Railroad  Co,  {ante,  p.  206;) 
People  V.  Cleveland,  Cincinnati,  Chicago  and  St,  Louis  Rail- 
zvay  Co,  270  111.  527. 

A  further  objection  of  the  appellant  is  that  the  items 
or  the  amount  of  the  road  and  bridge  taxes  named  in  said 
certificates  to  the  county  board  was  not  considered  and  ap- 
proved at  its  September  meeting,  19 14.  We  think  the  rec- 
ord of  the  county  board  sufficiently  shows  those  facts.  The 
record  of  the  county  board  above  quoted  shows  a  resolu- 
tion of  the  board  that  after  due  consideration  it  approved 
the  road  and  bridge  levies  of  each  and  all  the  townships. 
Then  follows  a  clause  in  parenthesis  stating,  in  substance, 
that  the  certificates  of  all  the  townships  in  the  county  were 
on  file  then,  and  were  then, — ^that  is,  at  the  time  of  the 
resolution, — presented  by  the  clerk  before  the  board.    The 
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certificates  themselves  are  indorsed  approved  on  the  same 
day  the  resolution  of  the  county  board  bears  date.  The 
proof  is  complete,  therefore,  by  the  record,  that  the  certifi- 
cates in  question  were  on  file  and  were  presented  before  the 
board  and  considered  and  approved  by  the  board  on  Sep- 
tember lo,  19 14. 

This  record  is  materially  different  from  the  record  in 
the  case  of  People  v.  Illinois  Central  Railroad  Co.  266  111 
636,  which  was  also  made  by  the  county  board  of  DeWitt 
county  and  which  this  court  held  insufficient. 

The  judgment  of  the  county  court  is  affirmed. 

Judgment  affirmed. 


The  People  ex  rel.  Mannon  Bankson,  County  Collector, 
Appellee,  vs.  The  Cleveland,  Cincinnati,  Chicago 
AND  St.  Louis  Railway  Company,  Appellant. 

Opinion  filed  December  22,  jpi§. 

1.  Taxes — the  certificate  of  levy  of  road  tax  need  not  show  that 
meetings  were  held.  The  fact  that  the  meetings  required  by  sec- 
tions 50  and  56  of  the  Road  and  Bridge  law  of  1913  were  held  need 
not  appear  in  the  certificate  of  the  levy  of  the  tax  for  road  and 
bridge  purposes. 

2.  Same — fact  that  meeting  of  commissioners  was  held  cannot 
be  proved  by  oral  testimony  of  clerk.  If  the  highway  commission- 
ers did,  in  fact,  meet,  as  required  by  law,  to  fix  the  tax  rate,  the 
record  may  be  amended  to  show  that  fact,  but  the  oral  testimony 
of  the  clerk  that  the  meeting  was  held  cannot  lake  the  place  of 
proof  of  that  fact  by  the  record. 

3.  Same — certificate  of  levy  not  required  to  be  filed  on  the  first 
Tuesday  of  September.  The  certificate  of  the  amount  of  road  and 
bridge  tax  is  required  by  law  to  be  made  on  the  first  Tuesday  in 
September,  but  it  is  not  necessary  to  file  it  on  that  day  provided  it 
is  filed  in  time  for  the  action  of  the  board  of  supervisors  at  its 
September  meeting. 

4.  Same — county  board  must  approve  levy  of  road  and  bridge 
tax.    The  approval  by  the  county  board  of  the  levy  of  road  and 
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bridge  taxes  is  essential  to  a  valid  levy,  and  the  fact  of  such  ap- 
proval must  appear  by  the  record  of  the  proceedings  of  the  board. 

5.  Same — what  does  not  show  approval  of  levy  by  the  county 
board.  An  indorsement  on  the  back  of  a  certificate  of  the  road  and 
bridge  tax  levy  reading,  ''Approved  by  county  board  the  24th  day 
of  September,  A.  D.  1914. — G.  V.  Lane,  Acting  Chairman,"  is  not 
competent  to  show  the  approval  of  the  levy  by  the  county  board. 

Appeai.  from  the  County  Court  of  Pulaski  county ;  the 
Hon.  Fred  Hood,  Judge,  presiding. 

P.  J.  KoLB,  and  Wai^l  &  Martin,  (L.  J.  Hackney, 
and  Frank  L.  Litti^eton,  of  counsel,)  for  appellant. 

C.  S.  Miller,  for  appellee. 

Mr.  Chief  Justice  Farmer  delivered  the  opinion  of 
the  court : 

This  is  an  appeal  from  a  judgment  of  the  county  court 
of  Pulaski  county  against  the  property  of  appellant  for  de- 
linquent road  and  bridge  taxes  for  the  year  1914  in  dis- 
tricts Nos.  4,  6  and  1 1,  in  said  county. 

One  objection  is  that  the  certificates  of  levy  did  not 
show  a  meeting  of  the  commissioners  between  the  first 
Tuesdays  in  August  and  September  and  did  not  show  any 
meeting  of  the  commissioners  on  the  first  Tuesday  in  Sep- 
tember, as  required  by  sections  50  and  56  of  the  Road  and 
Bridge  law.  We  have  held  this  is  not  required  to  be  shown 
by  the  certificates  of  levy.  People  v.  Cleveland,  Cincinnati, 
Chicago  and  St.  Louis  Railway  Co.  270  111.  527. 

Another  objection  is  that  the  commissioners  in  each  of 
said  towns  did  not  hold  a  meeting  between  the  first  Tues- 
days in  August  and  September  to  determine  the  tax  rate 
and  did  not  hold  a  meeting  on  the  first  Tuesday  in  Septem- 
ber to  certify  the  amount  required  to  be  raised  by  taxation. 
This  objection  is  abandoned  by  appellant  as  to  road  districts 
Nos.  4  and  11,  and  it  is  conceded  the  record  of  the  meet- 
ings of  the  commissioners  is  sufficient  as  to  them.     The 
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clerk  in  road  district  No.  6  testified  there  was  no  record  of 
any  meeting  of  the  commissioners  in  August ;  that  he  did 
not  keep  any  record  of  the  meeting  on  the  first  Tuesday  in 
September  in  the  record  book  but  had  it  on  a  slip  of  paper 
he  had  written  since  he  had  been  subpoenaed  as  a  witness 
in  the  case.  Over  objections  of  appellant  he  was  permitted 
to  testify,  on  cross-examination,  that  the  commissioners  met 
in  August  to  determine  the  rate  of  tax  required  for  road 
and  bridge  purposes  in  the  district  and  that  they  met  again 
on  the  first  Tuesday  in  September.  This  testimony  was  in- 
competent and  should  not  have  been  admitted.  The  com- 
missioners were  required  to  keep  a  record  of  the  proceed- 
ings, (People  V.  Toledo,  St  Louis  and  Western  Railway  Co. 
270  111.  472,)  and  their  official  acts  must  be  proved  by  the 
record  and  not  by  oral  testimony.  (People  v.  Madison 
County,  125  111.  334;  Cincinnati,  Indianapolis  and  Western 
Railway  Co,  v.  People,  205  id.  538.)  If  the  commission- 
ers did,  in  fact,  meet  as  required  by  law  the  record  could 
have  been  amended  so  as  to  show  the  facts,  but  it  is  not 
competent  to  show  the  holding  of  these  meetings  by  oral 
testimony.  Appellant's  objections  should  have  been  sus- 
tained to  the  road  and  bridge  tax  in  road  district  No.  6. 

It  is  further  objected  that  the  certificates  of  levy  of  the 
commissioners  of  highways  were  not  filed  with  the  county 
board  on  the  first  Tuesday  in  September.  This  is  not  re- 
quired. The  certificate  of  the  amount  of  tax  necessary  to 
be  raised  is  required  to  be  made  on  the  first  Tuesday  in 
September  but  it  is  not  required  to  be  filed  on  that  day.  It 
is  sufficient  if  filed  in  time  for  the  action  of  the  board  at 
its  September  meeting.  People  v.  Cleveland,  Cincinnati, 
Chicago  and  St.  Louis  Raihvay  Co,  270  111.  538. 

It  was  stipulated  on  the  hearing  that  pages  59  to  66, 
inclusive,  of  county  commissioners  record  "H"  contained 
the  record  of  the  September  meeting  of  the  county  board 
and  did  not  show  the  approval  of  record  of  the  tax  levies 
filed  by  the  commissioners  of  highways  in  road  districts 


Dm.  '15.3     The  People  v.  C.  ,  C.  ,  C.  &  St.  L.  Ry.  Co.      229 

Nos.  4,  6  and  ii.  The  approval  by  the  county  board  of 
the  levy  of  road  and  bridge  taxes  is  necessary  to  a  valid 
levy,  and  without  it  its  extension  by  the  county  clerk  is 
unauthorized.  (People  v.  Illinois  Central  Railroad  Co.  266 
111.  636.)  The  commissioners'  certificate  in  each  of  the 
road  districts  was  indorsed,  "Approved  by  county  bpard  the 
24th  day  of  September,  A.  D.  19 14. — G.  V.  Lane,  Acting 
Chairman,"  and  it  is  insisted  by  appellee  that  this  is  a  suf- 
ficient record  of  approval  by  the  board  of  county  commis- 
sioners. The  corporate  powers  of  the  county  are  exercised 
by  the  board  of  supervisors  or  board  of  county  commission- 
ers. The  county  clerk  is  the  clerk  of  the  board,  and  is  re- 
quired "to  keep  an  accurate  record  of  the  proceedings  of 
said  board."  (Kurd's  Stat.  191 3,  chap.  35,  sec.  10.)  The 
oflScial  acts  of  the  board  must  be  proved  by  the  record. 
(McHaney  v.  County  of  Marion,  yy  111.  488 ;  City  of  Belle- 
ville V.  Miller,  257  id.  244 ;  People  v.  Chicago  Tunnel  Co, 
263  id.  253 ;  People  v.  Madison  County,  supra;  O'Connell 
V.  Chicago  Terminal  Railroad  Co,  184  111.  308.)  The  in- 
dorsement on  the  certificates  was  not  a  record  of  the  county 
board,  and  was  no  more  competent  to  prove  the  action  of 
the  board  than  would  have  been  the  oral  statement  of  the 
acting  chairman.  If  the  board  had,  in  fact,  approved  the 
levies  but  the  clerk  failed  to  enter  such  action  of  record, 
the  record  could  have  been  amended  by  the  board  to  show 
the  truth,  {People  v.  Cleveland,  Cincinnati,  Chicago  and 
St.  Louis  Railway  Co.  ante,  p.  195,)  but  the  action  of  the 
board  could  not  be  shown  by  the  acting  chairman's  indorse- 
ment on  the  back  of  the  certificates.  On  this  ground  it 
must  be  held  that  the  tax  levy  for  each  of  said  three  dis- 
tricts was  invalid  and  the  county  court  should  have  refused 
judgment  against  appellant's  property.  For  this  reason  the 
judgment  is  reversed.  Judgment  reversed. 
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The  People  ex  reL  A.  J.  Dailey,  County  Collector,  Ap- 
pellee, vs.  The  Illinois  Central  Railroad  Company, 

Appellant. 

Opinion  Hied  December  22,  1915. 

This  case  is  controlled  by  the  decision  in  People  v.  Cleveland, 
Cincinnati,  Chicago  and  St.  Louis  Railway  Co.  (ante,  p.  195.) 

Appeal  from  the  County  Court  of  Coles  county;  the 
Hon.  John  P.  Harrah,  Judge,  presiding. 

Edward  C.  Craig,  Donald  B.  Craig,  and  James  W. 
Craig,  Jr.,  (John  G.  Drennan,  of  counsel,)  for  appellant. 

R.  G.  Hammond,  State's  Attorney,  Charles  C.  Lee, 
L.  T.  Yeargin,  and  T.  N.  Cofer,  for  appellee. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

The  appellant  railroad  company  objected  to  certain  road 
and  bridge  taxes  for  the  year  19 14  returned  as  delinquent 
as  to  certain  townships  in  Coles  county.  These  objections 
were  overruled  in  the  county  court  and  this  appeal  was 
then  taken. 

The  objections  urged  as  to  these  road  and  bridge  taxes 
are  the  same  objections,  apparently  on  an  identical  record, 
that  were  urged  in  People  v.  Cleveland,  Cincinnati,  Chicago 
and  St.  Louis  Railway  Co.  {ante,  p.  195.)  That  decision 
as  to  these  objections  must  control  here.  Under  the  reason- 
ing of  that  case  the  county  court  ruled  correctly  as  to  said 
road  and  bridge  taxes. 

The  judgment  of  the  county  court  will  be  affirmed. 

Judgment  affirmed. 
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The  People  ex  rel.  H.  B.  Peterson,  County  Collector,  Ap- 
pellee, vs.  The  New  York  Central  Railroad  Com- 
pany, Appellant 

Opinion  filed  December  22,  1915, 

1.  Taxes — statute  requires  highway  commissioners  to  hold  two 
meetings.  The  Roads  and  Bridges  law  of  191 3  requires  the  high- 
way commissioners  to  hold  two  meetings,  the  first  to  determine 
the  rate  and  the  second  to  determine  and  certify  the  amount  nec- 
essary to  be  raised;  and  it  is  necessary  that  the  certificate  of  the 
amount  shall  be  in  dollars  and  cents,  and  not  merely  the  percent- 
age on  each  $100  assessed  valuation  of  taxable  property. 

2.  The  objection  to  the  county  tax  "for  fees  and  salaries  of 
county  officials"  was  held  not  to  be  good  in  People  v.  Illinois  Cen- 
tral Railroad  Co.  (post,  p.  236.) 

CooKE,  J.,  dissenting. 

Appeal  from  the  County  Court  of  Bureau  county ;  the 
Hon.  James  R.  Prichard,  Judge,  presiding. 

Watts  A.  &  Carey  R.  Johnson,  for  appellant. 

C.  N.  HoLLERiCH,  State's  Attorney,  for  appellee. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

■ 

The  New  York  Central  Railroad  Company  filed  objec- 
tions to  the  application  of  the  county  collector  of  Bureau 
county  for  judgment  against  its  property  for  delinquent 
taxes  for  19 14.  The  objections  were  overruled  and  the 
railroad  company  appealed. 

The  first  objection  was  to  an  item  of  the  county  tax 
"for  fees  and  salaries  of  county  officials,  $20,000."  This 
objection  is  the  same  which  was  considered  in  the  case  of 
People  V.  Illinois  Central  Railroad  Co.  (post,  p.  236,)  and 
was  there  held  not  to  be  good. 

Another  objection  is  to  the  road  and  bridge  taxes  of 
the  towns  of  Hall  and  Selby,  and  is  based  upon  the  cer- 
tificates of  the  commissioners  of  highways  of  those  towns. 
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The  commissioners  of  the  town  of  Selby  certified  that  the 
amount  determined  to  be  raised  by  taxation  upon  all  the 
taxable  property  in  said  town  for  the  year  19 14  was  an 
amount  equal  to  sixty-one  cents  on  $100  valuation  of  the 
taxable  property  in  said  town.  The  certificate  for  the  town 
of  Hall  was  identical,  except  that  the  rate  was  thirty-five 
cents  on  each  $100.  Section  56  of  the  Road  and  Bridge 
law  requires  the  commissioners  to  determine  and  certify  to 
the  board  of  supervisors  the  amount  necessary  to  be  raised 
by  taxation.  They  are  required  by  section  50  to  hold  a 
meeting  for  the  purpose  of  determining  the  rate  to  be  cer* 
tified,  and  by  section  56  at  another  meeting  to  determine 
and  certify  the  amount.  These  two  meetings  are  required, 
and  the  statute  states  specifically  that  the  first  shall  be  for 
the  purpose  of  determining  the  rate  and  at  the  second  the 
amount  of  the  tax  shall  be  determined  and  certified.  {Peo- 
ple V.  Illinois  Central  Railroad  Co,  270  111.  485.)  We  have 
held  that  where  the  statute  requires  highway  commissioners 
to  certify  the  amount  necessary  to  be  raised  by  taxation  the 
certificate  must  state  in  dollars  and  cents  the  amount  re- 
quired. (People  V.  Chicago,  Indiana  and  Southern  Rail- 
road Co,  265  111.  622.)  Also  in  People  v.  Cairo,  Vincennes 
and  Chicago  Railway  Co,  266  111.  557,  it  was  held  that  the 
statute  did  not  contemplate  the  levy  of  taxes  for  general 
county  purposes  by  percentages  but  that  the  amounts  to  be 
levied  should  be  fixed  and  stated.  This  objection  should 
have  been  sustained. 

The  judgment  is  affirmed  as  to  the  county  taxes  and 
reversed  as  to  the  road  and  bridge  taxes  of  the  towns  of 
Hall  and  Selby  and  the  cause  is  remanded,  with  directions 
to  the  county  court  to  sustain  the  objection  to  such  road 
and  bridge  taxes. 

Reversed  in  part  and  remanded,  zvith  directions. 

Mr.  Justice  Cooke,  dissenting. 
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WiivUAM  J.  Baxter,  Appellant,  vs.  The  City  of  Venice, 

Appellee. 

Opinion  filed  December  22,  ipi^ — Rehearing  denied  Feb,  5,  ipid, 

1.  MuNiciPAi,  CORPORATIONS — a  city  attorney  must  be  an  attor- 
ney at  law.  The  word  "attorney,"  as  used  in  the  Cities  and  Vil- 
lages act,  requiring  the  election  of  a  city  attorney,  means  an  at- 
torney at  law  as  distinguished  from  a  mere  attorney  in  fact  or 
business  agent,  and  unless  he  has  a  license  to  practice  law  he  can 
not  maintain  a  suit  against  the  city  for  back  salary,  as  in  such 
suit  he  must  show  that  he  is  an  officer  de  jure. 

2.  Words  and  phrases — the  word  "attorney"  is  generally  un- 
derstood to  m^an  an  attorney  at  law.     An  attorney,  giving  the 
broadest  meaning  to  the  word,  is  a  substitute  authorized  by  an-  . 
other  to  act  for  him,  but  when  the  word  is  used  without  qualifica- 
tion it  is  generally  understood  to  mean  an  attorney  at  law. 

Duncan,  J.,  dissenting. 

Appeal  from  the  Appellate  Court  for  the  Fourth  Dis- 
trict;— ^heaxd  in  that  court  on  appeal  from  the  Circuit  Court 
of  Madison  county;  the  Hon.  W.  E.  Hadley,  Judge,  pre- 
siding. 

C.  H.  Burton,  for  appellant. 

Morgan  LeMasters,  and  J.  M.  Bandy,  for  appellee. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

The  Appellate  Court  for  the  Fourth  District  reversed, 
without  remanding,  a  judgment  recovered  in  the  circuit 
court  of  Madison  county  by  William  J.  Baxter  against  the 
city  of  Venice  and  granted  a  certificate  of  importance  and 
appeal  to  this  court. 

The  appellant  was  elected  city  attorney  of  the  city  of 
Venice  and  the  suit  was  for  his  salary  for  six  months.  He 
was  not  licensed  to  practice  law  and  the  defense  was  made 
on  that  ground.  Suing  for  his  salary,  he  was  required  to 
prove  that  he  was  an  officer  de  jure.    The  statute  provides 
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no  qualification  for  a  city  attorney,  except  that  he  shall  be 
a  qualified  elector  of  the  city  and  shall  have  resided  there- 
in at  least  one  year  next  before  his  election.  Neither  does 
the  law  prescribe  the  duties  of  the  city  attorney,  but  they 
are  left  to  implication.  An  attorney,  using  the  word  in 
its  broadest  sense,  is  a  substitute  authorized  by  another  to 
act  for  him.  Where  an  agent  is  formally  appointed  for 
some  particular  business  or  with  general  authority  to  act 
for  another  he  is  called  an  attorney  in  fact,  but  when  the 
word  is  used  without  qualification  it  is  usually  understood 
to  refer  to  an  attorney  at  law.  It  is  used  so  in  the  Cities 
and  Villages  act,  which  requires  the  election  of  a  city  at- 
torney as  well  as  a  city  clerk  and  a  city  treasurer.  It  was 
not  intended  that  the  city  should  elect  an  agent  who  should 
represent  and  act  for  the  city,  generally,  as.  its  business 
agent.  A  reasonable  interpretation  of  the  requirement  is 
that  the  city  attorney  should  give  advice  and  counsel  upon 
legal  questions  to  the  city  and  its  officers  and  should  rep- 
resent the  city  in  the  courts  and  in  the  preparation  and  trial 
of  cases  for  it.  He  could  not  represent  the  city  in  a  court 
of  record  unless  he  was  a  licensed  attorney.  In  Tedrick  v. 
Hiner,  6i  111.  189,  we  held  that  one  having  no  license  as 
an  attorney  at  law  could  not  recover  for  services  rendered 
as  such  attorney.  Among  the  services  required  of  the  ap- 
pellant by  the  city  ordinances  were  prosecutions  for  viola- 
tions of  city  ordinances  and  the  conducting  of  appeals  from 
justices'  courts,  and  all  these  services  could  be  rendered 
only  by  a  licensed  attorney.  The  law  contemplated  that 
the  services  to  be  rendered  by  a  city  attorney  were  such  as 
only  a  licensed  attorney  could  render.  An  incumbent  of 
the  office  is  therefore  required  to  be  a  licensed  attorney. 
{Donaldson  v.  Village  of  Dieterich,  247  111.  522.)  The 
Appellate  Court  found  that  the  appellant  was  not  a  licensed 
attorney,  and  therefore  properly  adjudged  that  he  could  not 
recover,  and  reversed  the  judgment  of  the  circuit  court. 

Judgment  affirmed. 
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Mr.  Justice  Duncan,  dissenting : 

No  person  is  permitted,  under  our  statute,  to  practice  as 
an  attorney  or  counselor  at  law,  or  to  commence,  conduct 
or  defend  any  action,  suit  or  plaint  in  which  he  is  not  a 
party  concerned,  in  any  court  of  record  within  this  State 
without  having  previously  obtained  a  license  for  that  pur- 
pose from  some  two  of  the  justices  of  the  Supreme  Court. 
There  is  also  a  penalty  provided  by  our  statute  against  any 
person  falsely  holding  himself  out  as  an  attorney  or  coun- 
selor at  law.  There  is  no  provision  of  our  statute,  how- 
ever, that  prohibits  any  person  from  acting  in  the  capacity 
of  an  attorney  at  law  for  another  person  in  the  trial  of  any 
case  before  a  justice  of  the  peace  or  a  police  magistrate. 
There  is  no  statute  that  prohibits  such  person,  in  suits 
before  justices  of  the  peace  and  police  magistrates,  from 
charging  and  collecting  a  fee  for  such  services,  and  such 
person  could  legally  collect  such  a  fee,  in  my  judgment,  if 
the  person  acting  as  an  attorney  had  not  previously  falsely 
held  himself  out  as  an  attorney.  To  hold  otherwise  is  ju- 
dicial legislation,  without  authority  or  precedent  to  sustain 
it,  so  far  as  I  know. 

It  is  a  well  known  fact  that  there  are  a  few  organized 
cities  and  villages  in  this  State  who  have  no  licensed  attor- 
neys living  within  their  corporate  limits.  It  is  also  well 
known  that  city  attorneys  in  this  State,  outside  of  Chicago 
and  a  few  other  large  cities  of  the  State,"  are  elected  with- 
out any  intention  of  having  them  represent  their  city  or  vil- 
lage in  the  trial  of  cases  in  courts  of  record.  Many  such 
cities  and  villages  have  little  or  no  litigation  in  courts  of 

• 

record,  and  when  they  do  have  they  usually  employ  counsel 
who  are  licensed  to  practice  law  to  represent  them  in  such 
suits.  Such  cities  and  villages  ordinarily  have  numerous 
prosecutions  before  justices  of  the  peace  and  police  magis- 
trates and  other  matters  that  can  be  attended  to  by  many 
persons  who  are  not  licensed  to  practice  law,  and  in  many 
such  cities  and  villages  city  attorneys  are  elected  for  such 
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business,  only.  I  do  not  think  this  court  should  interfere 
with  the  right  of  a  city  or  village  to  elect  any  person  city 
attorney,  whether  licensed  or  not  licensed,  until  some  posi- 
tive statute  of  this  State  should  provide  that  such  city  at- 
torney should  be  a  licensed  lawyer.  It  also  seems  to  me 
to  be  very  unjust  and  contrary  to  all  legal  principles  to  hold 
that  a  city  or  village  may  provide  for  and  elect  a  city  at- 
torney who  is  not  a  licensed  lawyer  and  that  it  may  suc- 
cessfully repudiate  such  oflScer's  salary  after  he  has  served 
six  months  of  his  term. 

I   therefore   respectfully   dissent    from   the    foregoing 
opinion  by  the  majority  of  the  court. 


The  People  ex  rel.  S.  D.  Burton,  County  Collector,  Ap- 
pellee, vs.  The  Illinois  Central  Railroad  Company, 
Appellant. 

Opinion  Hied  December  22,  ipi^ — Rehearing  denied  Feb.  5,  ipi6. 

1.  Taxes — county  cannot  levy  tax  to  pay  the  "salaries"  of  offi- 
cers who  are  paid  out  of  the  fees  earned.  A  county  can  make  no 
levy  to  pay  the  "salaries"  of  the  county  clerk,  circuit  clerk,  sheriff 
and  treasurer,  which  are  paid  out  of  fees  earned  and  collected. 

2.  Same — county  may  levy  tax  to  pay  deficiencies  in  salaries  of 
officers  paid  out  of  fees  earned.  A  county  may  make  a  levy  to  pay 
deficiencies  for  which  it  is  liable  in  the  salaries  of  county  officers 
who  are  paid  out  of  fees  earned  and  collected,  provided  such  offi- 
cers have  earned  fees  from  the  county  to  that  amount. 

3.  Same — when  gross  sum  may  be  levied  for  different  purposes. 
There  is  no  valid  objection  to  levying  a  gross  sum  for  several  dif- 
ferent purposes  where  the  several  purposes  are  properly  embraced 
within  some  general  designation,  as  the  statute  does  not  contem- 
plate that  each  particular  claim  for  which  the  tax  is  levied  shall 
be  separately  stated. 

4.  Same — tax  for  fees  and  salaries  may  be  levied  in  one  sum. 
The  fact  that  the  compensation  to  county  officers  must  be  made  in 
some  cases  by  the  payment  of  salaries  and  in  others  by  the  payment 
of  fees  for  services  rendered  does  not  make  the  fees  and  salaries 
for  which  a  tax  levy  is  made,  purposes  so  distinct  that  they  cannot 
be  included  in  a  levy  of  a  lump  sum  for  "salaries." 


Fel.  '16.3  The  Peopi.e  v.  I.  C.  R.  R.  Co.  237 

5.  Same — meeting  to  determine  tax  rate  is  essential  to  validity 
of  road  and  bridge  tax.  Under  the  Roads  and  Bridges  act  a  meet- 
ing of  the  highway  commissioners  between  the  first  Tuesday  in 
August  and  the  first  Tuesday  in  September  to  determine  the  tax 
rate  is  essential  to  the  validity  of  the  tax. 

6.  Same — when  town  clerk  may  amend  record  of  meeting.  The 
town  clerk  has  power,  at  the  direction  of  one  commissioner,  to 
amend  the  record  of  a  meeting  of  highway  commissioners  so  as 
to  show  that  the  road  tax  rate  was  fixed  at  such  meeting  if  such 
amendment  is  in  accordance  with  the  fact  as  shown  by  the  testi- 
mony, and  the  amended  record  may  be  introduced  in  evidence  on 
application  for  judgment  and  order  of  sale. 

Appeal  from  the  County  Court  of  Moultrie  county; 
the  Hon.  John  T.  Grider,  Judge,  presiding. 

F.  M.  Harbaugh,  for  appellant. 

J.  K.  Martin,  State's  Attorney,  (J.  L.  McLaughlin, 
of  counsel,)  for  appellee. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

This  appeal  from  a  judgment  and  order  of  sale  for 
taxes  involves  one  item  of  the  Moultrie  county  tax  levy 
and  the  road  and  bridge  tax  of  the  town  of  Sullivan. 

The  item  of  the  county  tax  objected  to  is  for  "fees  and 
salaries,  $10,000."  It  is  insisted  that  this  item  includes 
more  than  one  purpose  and  is  therefore  void.  It  is  shown 
that  the  salaries  for  the  county  officers  for  which  the 
county  is  liable  amount  to  $4000.  The  salaries  of  the 
county  clerk,  circuit  clerk,  sheriff  and  treasurer,  which  are 
paid  out  of  the  fees  earned  and  collected,  are  not  included 
in  this  amount  and  no  levy  can  be  made  for  their  payment. 
The  county  may,  however,  become  liable  to  pay  fees  for 
services  rendered  the  county  by  such  officers  to  an  amount 
equal  to  the  deficiencies  in  their  salaries  if  they  have  earned 
fees  from  the  county  to  that  amount.  This  amount  cannot, 
however,  be  paid  to  them  as  salaries  but  as  fees  earned,  the 
same  as  fees  are  earned  by  services  rendered  to  individ- 
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uals.  (People  v.  Toledo,  St,  Louis  and  Western  Railroad 
Co,  266  111.  112.)  A  levy  to  pay  fees  to  the  amount  of 
the  deficiency  in  such  salaries  would  be  within  the  power 
of  the  county  if  the  officers  have  earned  fees  for  services 
rendered  to  the  county  to  that  amount.  The  section  of  the 
statute  which  requires  that  when  the  county  tax  is  levied  for 
several  purposes  the  amount  for  each  purpose  shall  be  stated 
separately  does  not  require  that  each  particular  claim  for 
which  the  tax  is  levied  shall  be  separately  stated.  There 
is  no  valid  objection  to  levying  a  gross  sum  for  several 
different  purposes  where  the  several  purposes  are  properly 
embraced  within  some  general  desigfnation.  (People  v.  Chi- 
cago, Burlington  and  Quincy  Railroad  Co,  266  111.  196.) 
The  purpose  for  which  this  levy  was  made  was  manifestly 
the  compensation  of  the  county  officers  for  their  services. 
The  fact  that  the  compensation  must  be  made  in  some  cases 
by  the  payment  of  salaries  and  in  others  by  the  payment  of 
fees  for  services  rendered  did  not  render  the  fees  and  sal- 
aries for  which  the  levy  was  made,  purposes  so  distinct  that 
they  could  not  be  included  in  a  levy  for  the  one  general  pur- 
pose. No  one  could  tell  how  much  the  deficiencies  in  the 
salaries  might  be,  and  the  amount  required  would  neces- 
sarily be  estimated.  It  is  not  claimed  that  the  amount  lev- 
ied is  excessive  but  only  that  it  was  not  properly  itemized, 
and  this  objection  was  properly  overruled. 

The  objection  to  the  road  and  bridge  tax  of  the  town 
of  Sullivan  is,  that  there  was  no  meeting  of  the  highway 
commissioners  between  the  first  Tuesday  in  August  and  the 
first  Tuesday  in  September,  at  which  the  tax  rate  was  de- 
termined. This  meeting  was  essential  to  the  validity  of 
the  tax.  (People  v.  Toledo,  St.  Louis  and  IV es tern  Rail- 
road Co,  supra,)  A  meeting  was  held  on  August  22,  1914, 
but  the  record  of  that  meeting  contained  no  reference  to  the 
fixing  of  the  tax  rate.  On  June  7,  1915,  the  town  clerk, 
by  direction  of  the  single  highway  commissioner  of  Sullivan 
township,  amended  the  record  of  that  meeting  so  as  to  show 
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that  the  rate  was  fixed  at  that  meeting.  He  had  the  power 
to  amend  the  record  according  to  the  truth.  (People  v. 
Carr,  265  111.  220.)  It  was  shown  by  testimony  of  the 
highway  commissioner  and  the  town  clerk  that  this  was  in 
accordance  with  the  fact.  The  amended  record  was  prop- 
erly introduced  in  evidence,  and  it  obviated  the  objection 
made  to  the  tax. 

The  judgment  of  the  county  court  will  be  affirmed. 

Judgment  affirmed. 


Blanche  Drew  et  al.  Appellees,  vs.  Lulu  Drew, 

Appellant. 

Opinion  Hied  December  22,  ipi^ — Rehearing  denied  Feb.  s,  ^P^^^. 

1.  Practice — rule  for  closing  testimony  not  intended  to  bar  liti- 
gatrts.  A  motion  to. extend  the  time  fixed  by  a  rule  for  the  closing 
of  the  defendant's  testimony  before  the  master  in  chancery  is  ad- 
dressed to  the  discretion  of  the  court,  which  should  be  exercised 
in  the  furtherance  df  justice  and  not  to  bar  litigants  from  the  fair 
presentation  of  the  issues  in  the  cause. 

2.  Sam£ — time  when  negotiations  for  compromise  were  pend- 
ing  should  not  be  charged  against  party.  The  compromise  of  con- 
troversies is  looked  upon  with  favor  by  the  courts,  and  the  time 
lost  during  the  pendency  of  negotiations  for  the  settlement  of  a 
chancery  suit  and  by  reason  of  the  defendant's  subsequent  illness 
and  a  misunderstanding  with  her  attorneys  should  not  be  charged 
to  the  defendant  so  as  to  bar  her  right  to  an  extension  of  the  rule 
for  taking  her  testimony  before  the  master  in  chancery. 

3.  Same — motion  to  extend  time  for  taking  testimony  need  not 
name  the  witnesses.  Where  a  motion  by  the  defendant  in  a  chan- 
cery case  for  an  extension  of  time  for  her  to  take  her  testimony 
before  the  master  is  based  upon  an  affidavit  setting  up  the  reasons 
for  the  delay  in  taking  the  testimony  and  states  the  substance  of 
the  defense  she  expects  to  be  able  to  prove  by  her  witnesses,  it  is 
not  necessary  that  the  names  of  such  witnesses  be  stated. 

4.  Same — when  affidavits  against  allowance  of  motion  will  not 
be  considered  on  appeal.  Affidavits  against  the  allowance  of  a 
motion  to  extend  the  time  for  the  defendant  to  close  her  testimony 
before  the  master  in  chancery,  which  were  not  filed  for  several 
weeks  after  the  court  had  ruled  on  the  motion  and  hence  were  not 


240  Drew  v.  Drew.  [ni  111. 

before  the  court  when  the  ruling  was  made,  will  not  be  considered 
by  a  court  of  review. 

5.  Same — application  to  amend  answer  is  addressed  to  sound 
discretion  of  the  court.  While  the  court  may,  in  its  discretion, 
permit  an  answer  to  be  amended  by  the  making  of  allegations  in- 
consistent with  the  original  answer,  yet  the  defendant  has  no  ab- 
solute right  to  file  such  amendment  and  the  application  is  ad- 
dressed to  the  sound  discretion  of  the  court. 

6.  Same — what  should  be  shown  where  inconsistent  amendment 
is  sought  to  be  made  at  late  date.  Where  it  is  sought  on  the  eve 
of  a  hearing  in  a  chancery  case,  after  the  taking  of  evidence  and 
the  report  of  the  master,  to  set  up,  by  amendment,  a  new  defense 
inconsistent  with  the  issues  already  made,  requiring  the  taking  of 
additional  evidence  and  perhaps  a  continuance  of  the  cause,  the 
court  ought  to  be  informed  not  only  whether  the  facts  constituting 
the  new  defense  were  known  to  the  defendant  when  the  original 
answer  was  filed,  but  also  whether  they  constitute  a  defense. 

7.  Same — court  will  not  delay  hearing  to  allow  filing  of  cross- 
bill. The  filing  of  a  cross-bill  at  a  proper  time  is  a  matter  of  right, 
but  the  court  need  not  permit  the  filing  of  a  cross-bill  which  has 
been  delayed  until  the  cause  stands  for  final  hearing. 

Appeal  from  the  Circuit  Court  of  Douglas  county ;  the 
Hon.  Franklin  H.  Boggs,  Judge,  presiding. 

«     • 
Charles  C.  LeForgee,  Thomas  W.  Samuels,  and 

Stanley  L.  Pogue,  for  appellant. 

W.  W.  Reeves,  and  Herrick  &  Herrick,  for  appel- 
lees. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court  : 

Blanche  Drew  on  December  8,  19 13,  filed  a  bill  in  the 
circuit  court  of  Douglas  county  against  her  mother,  Lulu 
Drew,  and  her  sister,  Vivian  Drew  Means,  for  the  partition 
of  324  acres  of  land.  The  tenant  residing  on  the  premises 
and  the  husband  of  Vivian  Drew  Means  were  made  parties 
but  they  have  no  interest  in  the  controversy  regarding  the 
title.    The  complainant  in  her  bill  alleged  that  she  was  the 
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owner  in  fee  simple  of  an  undivided  one-half  of  the  prem- 
ises, and  sought  to  have  set  aside  a  deed  executed  by  her  to 
her  mother  on  October  i8,  1908.    Vivian  Drew  Means  an- 
swered the  bill  substantially  admitting  its  averments,  and 
filed  a  cross-bill,  in  which  she  alleged  that  she  was  the 
owner  of  the  other  undivided  one-half  of  the  land  and 
sought  to  have  canceled  a  deed  made  by  her  to  her  mother 
on  June  6,  1907.     The  bill  and  the  cross-bill  were  twice 
amended  and  Lulu  Drew  answered  them  in  August,  19 14, 
and  the  cause  was  referred  to  the  master  in  chancery.    On 
November  12,  1914,  evidence  was  taken  before  the  master 
on  behalf  of  the  complainants  in  the  bill  and  cross-bill, 
including  their  own  testimony,  and  the  taking  of  evidence 
was  adjourned  until  a  later  date,  of  which  notice  was  to  be 
given  to  the  defendant  by  counsel  for  the  complainants. 
On  January  23,  191 5,  a  rule  was  entered  by  the  court  re- 
quiring the  complainants  to  close  their  evidence  by  Janu- 
ary 30,  the  defendant  by  February  13,  and  the  complainants 
their  evidence  in  rebuttal  by  February  20.    Pursuant  to  no- 
tice which  had  previously  been  given,  the  parties,  with  their 
attorneys,  appeared  before  the  master  on  January  25  for 
the  purpose  of  taking  evidence,  but  no  evidence  was  taken 
then  or  at  any  subsequent  time.    Negotiations  for  a  settle- 
ment were  carried  on  for  a  time  but  without  result.     On 
the  first  day  of  the  March  term,  191 5,  the  defendant  pre- 
sented a  motion  for  an  extension  of  the  time  for  taking 
evidence,  but  the  motion  was  overruled.     The  master  pre- 
sented his  report,  based  on  the  testimony  taken  before  him, 
finding  the  issues  in  favor  of  the  complainants  and  recom- 
mending a  decree  in  accordance  with  the  prayers  of  the 
bill  and  cross-bill.    Exceptions  to  this  report  were  overruled 
and  a  decree  of  partition  setting  aside  the  two  deeds  was  en- 
tered, from  which  the  defendant.  Lulu  Drew,  has  appealed. 
The  denial  of  the  defendant's  motion  for  an  extension 
of  the  rule  for  the  introduction  of  her  evidence  before  the 
master  has  been  assigned  as  error  and  is  the  only  question 
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material  to  be  determined  on  this  appeal.  This  motion  was 
based  on  the  affidavit  of  the  defendant,  which  set  forth,  in 
addition  to  what  has  been  stated,  that  when  the  parties  met 
before  the  master  in  chancery  on  January  25,  1915,  their 
counsel  entered  into  conversation  in  regard  to  the  compro- 
mise of  the  litigation,  and  for  the  purpose  of  bringing  about 
such  compromise  the  taking  of  testimony  was  discontinued 
by  agreement  and  the  day  was  spent  by  the  attorneys  for 
the  respective  parties  in  consultation  with  reference  to  such 
compromise.  In  the  evening  the  defendant  was  requested 
by  the  complainants'  attorneys  to  go  the  next  day  to  Mat- 
toon,  where  one  of  her  attorneys  resided,  to  see  if  the  suit 
could  not  be  compromised.  The  defendant  consented  and 
did  go  to  Mattoon  the  next  morning,  where,  after  further 
negotiations,  the  defendant  understood  a  certain  agreement 
was  to  be  drawn  for  the  settlement  of  the  matters  in  dis- 
pute as  discussed  by  the  attorneys,  which  agreement  was  to 
be  submitted  to  the  defendant  for  her  signature.  She  there- 
upon returned  home,  and  that  was  the  last  meeting  between 
the  parties  to  the  litigation.  She  was  not  informed  of  any 
other  testimony  sought  to  be  taken  by  the  complainants  nor 
that  they  had  concluded  the  introduction  of  their  testimony. 
The  defendant  did  not  approve  the  terms  of  settlement  as 
they  were  finally  submitted  to  her.  She  could  not  state  the 
exact  date  on  which  the  draft  of  the  proposed  compromise 
agreement  was  submitted  to  her,  but  according  to  her  best 
recollection  it  was  about  a  month  prior  to  the  time  of 
making  her  affidavit  on  March  6.  Upon  examining  it  she 
concluded  that  she  could  not  sign  the  agreement  and  so  in- 
formed her  attorneys.  About  two  weeks  later,  on  Febru- 
ary 22,  191 5,  the  papers  in  regard  to  the  settlement  were 
again  sent  to  her  by  one  of  her  solicitors  to  be  signed,  who 
advised  her  that  in  the  event  she  did  not  sign  them  her  solic- 
itors who  had  before  represented  her  in  the  cause  would 
withdraw  from  the  suit;  that  her  solicitors  felt  that  the 
case  was  settled  fairly  and  squarely  and  that  defendant  had 
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agreed  to  the  settlement,  and  that  if  she  did  not  carry  it 
out  that  they  would  not  be  embarrassed  by  remaining  in  the 
case.  The  defendant  disagreed  with  the  statement  of  her 
attorneys.  Her  understanding  of  the  compromise  was  not 
the  same  as  that  embodied  in  the  written  instrument,  and, 
notwithstanding  her  confidence  in  her  attorneys,  she  did  not 
believe  the  settlement  was  one  that  she  could  make  or  had 
agreed  to  make  and  she  therefore  declined  to  sign  the  in- 
strument. At  that  time,  and  for  about  a  week  afterward, 
defendant  was  sick  and  confined  to  her  bed,  during  which 
time,  on  March  i,  a  notice  was  served  upon  her  by  the  solic- 
itors for  the  complainants  that  they  would  on  March. 3  ap- 
pear before  the  master  and  ask  that  he  make  a  report  in 
said  cause.  She  sent  word  to  the  master  informing  him  of 
her  illness  and  inability  to  come  to  Tuscola  or  make  ar- 
rangements to  have  anyone  appear  for  her,  and  the  master 
sent  a  message  to  her  that  on  account  of  her  illness  noth- 
ing would  be  done  on  that  day.  The  defendant  had  no 
other  notice  of  any  date  being  set  for  the  hearing  and  soon 
after  employed  the  solicitors  who  now  appear  for  her,  who 
thereupon  prepared  her  motion  for  an  extension  of  the  rule. 
The  affidavit  further  stated  that  the  defendant  had  heard 
the  testimony  of  the  complainants,  and  that  so  far  as  it 
affects  the  execution  of  said*  deeds  and  the  various  conver- 
sations in  relation  to  the  making  of  the  deeds  and  the  cir- 
cumstances under  which  the  deeds  were  made  their  testi- 
mony was  not  true,  and  that  if  given  an  opportunity  to  do 
so  the  defendant  would  introduce  testimony  establishing 
that  the  deeds  were  not  made  under  the  circumstances  al- 
leged in  the  bill  and  cross-bill  nor  as  claimed  in  the  testi- 
mony of  said  witnesses,  and  she  would  introduce  testimony 
to  prove  that  the  allegations  in  her  answer  were  true ;  that 
she  had  eight  or  ten  witnesses  upon  the  issues  in  the  case 
to  sustain  the  allegations  of  her  answer  and  to  prove  that 
the  matters  and  things  therein  contained  were  true  and  to 
dispute  and  disprove  the  allegations  in  the  original  bill  and 
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cross-bill.    No  evidence  was  introduced  opposing  the  show- 
ing made  by  the  affidavit  of  the  defendant. 

The  cause  was  heard  on  the  evidence  of  one  side  only. 
The  defendant,  though  she  had  material  testimony  in  her 
favor,  according  to  her  showing  was  not  permitted  to  in- 
troduce it.  The  question  for  determination  is  whether  she 
has  shown  sufficient  excuse  for  not  having  introduced  it 
sooner.  The  issue  in  the  case  was  whether  the  mother,  oc- 
cupying a  fiduciary  relation  to  her  two  daughters,  who  were 
totally  inexperienced  in  business  and  claimed  to  be  ignorant 
of  their  ownership  of  the  land  and  of  their  rights,  had  be- 
trayed their  confidence  and  improperly  procured  them,  im- 
mediately after  their  arrival  at  their  majority,  to  convey 
the  land  to  her  without  consideration.  The  pleadings  raised 
the  question,  and  the  evidence  taken  on  the  part  of  the  com- 
plainants tended  to  maintain  their  side  of  the  issue.  It  was, 
of  course,  vital  to  the  defendant  to  produce  the  evidence 
(which  she  states  in  her  affidavit  was  within  her  power)  to 
show  that  the  testimony  of  the  complainants  was  untrue 
and  to  maintain  her  side  of  the  issue.  There  was  no  neces- 
sity for  the  defendant  showing  any  reasons  for  not  having 
taken  her  testimony  before  January  30.  Until  that  time  the 
complainants  had  not  closed  their  evidence.  Until  they  did 
so  there  was  no  necessity  for  the  defendant  taking  any  evi- 
dence. Whether  the  burden  of  proof  was  on  her  or  not, 
the  taking  of  evidence  on  the  part  of  the  complainants  was 
essential,  because  the  question  of  the  number  of  children  of 
their  father  was  a  material  question  which  was  disputed  by 
the  pleadings  in  the  case,  and  until  the  proof  on  that  ques- 
tion was  made  the  cause  was  not  ready  for  hearing.  When 
the  time  fixed  by  the  rule  for  closing  the  complainants'  tes- 
timony expired,  negotiations  for  a  settlement  of  the  liti- 
gation were  in  progress,  and  soon  afterwards  the  parties 
seemed  to  have  agreed  upon  the  terms  of  settlement.  When 
they  were  reduced  to  writing,  however,  the  terms  did  not 
meet  with  the  defendant's  approval  and  she  was  unwilling 
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to  consent  to  them.  At  this  time  one-half  of  the  time  for 
taking  her  testimony  under  the  rule  had  expired  and  only 
a  week  remained.  There  was  a  disagreement  between  her 
and  her  attorneys  as  to  the  settlement  of  the  cause,  which 
resulted  in  her  attorneys'  withdrawal  from  the  case,  and 
when  she  was  informed  of  this  the  time  for  taking  her  tes- 
timony had  expired  and  she  was  sick  in  bed  and  unable 
then  to  employ  other  counsel.  As  soon  as  she  was  able  to 
do  so  she  did  employ  her  present  counsel,  and  at  the  first 
opportunity  when  the  court  was  in  session  a  motion  was 
made  in  her  behalf  to  extend  the  rule  so  as  to  permit  her 
evidence  to  be  received.  This  application  was  addressed  to 
the  discretion  of  the  court,  which  was  not  an  arbitrary  but 
a  sound  legal  discretion,  to  be  exercised  in  the  furtherance 
of  justice, — not  to  bar  litigants  from  the  fair  presentation 
of  the  issues  in  the  cause,  but  to  give  to  each  party  a  full 
opportunity  fairly  to  present  the  law  and  the  facts  to  sus- 
tain his  claim  or  his  defense.  A  party  may  lose  this  op- 
portunity by  his  own  neglect,  and  therefore  the  question  to 
be  determined  here  is  whether  the  appellant  has  been  guilty 
of  such  negligence  as  should  prevent  her  from  having  a 
hearing.  The  compromise  of  controversies  is  looked  upon 
v/ith  favor  by  courts.  While  negotiations  looking  to  the 
settlement  of  this  suit  were  in  progress  neither  party  would 
be  expected  to  go  on  with  the  taking  of  evidence  and  prep- 
aration for  a  hearing  which  the  parties  were  then  seeking  to 
make  unnecessary.  A  reasonable  delay  during  the  pendency 
of  the  negotiations  was  proper.  When  a  settlement  was 
finally  submitted  to  defendant,  according  to  her  showing  to 
the  court  it  did  not  represent  what  she  had  agreed  to  and 
she  refused  to  sign  the  agreement.  The  time  lost  by  rea- 
son of  the  misunderstanding  between  her  and  her  attorneys 
cannot  be  charged  against  her.  It  cannot  be  assumed,  con- 
trary to  her  affidavit,  that  she  made  the  agreement  contained 
in  the  instrument  presented  to  her  or  that  she  was  not  in 
the  exercise  of  good  faith  in  the  negotiations  for  the  set- 
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tlement.  These  negotiations  and  the  misunderstanding  with 
her  attorneys  and  her  illness  consumed  more  than  all  the 
time  given  her  for  the  taking  of  her  evidence,  and  they 
furnish  a  sufficient  reason  why,  without  her  fault,  the  evi- 
dence was  not  taken.  She  was  not  bound  then  to  give 
notice  and  attempt  to  take  her  evidence  before  the  master, 
because,  the  time  for  taking  evidence  having  expired,  the 
master  was  no  longer  authorized  to  take  it  and  the  com- 
plainants were  no  longer  bound  to  attend. 

Counsel  for  the  appellees  argue  that  the  defendant  de- 
layed the  progress  of  the  suit  from  the  beginning;  that  they 
were  endeavoring  to  take  their  testimony  and  were  not  re- 
sponsible for  any  of  the  delay  in  the  cause ;  that  these  mat- 
ters were  all  within  the  knowledge  of  the  chancellor  and 
were  properly  taken  into  consideration  by  him  in  the  de- 
termination of  the  motion.  The  record  shows  that  it  was 
eight  months  from  the  time  the  bill  was  filed  until  the  cause 
was  referred  to  the  master ;  that  the  bill  and  cross-bill  were 
twice,  amended,  the  second  time  on  August  6,  1914,  when 
the  cause  was  referred.  The  complainants  took  no  testi- 
mony for  three  months  and  never  notified  the  defendant 
that  they  had  closed  their  testimony.  There  was  nothing  to 
prevent  them  at  any  time  from  giving  notice  and  proceed- 
ing with  the  taking  of  their  evidence  before  the  master.  If 
they  chose  to  delay  because  of  the  possibility  or  probabil- 
ity of  a  compromise  which  was  not  effected,  they  cannot 
throw  the  responsibility  on  the  defendant  and  insist  upon 
charging  her  with  the  delay  caused  by  the  failure  of  the 
compromise. 

It  is  argued  that  there  is  no  showing  of  the  names  of 
the  witnesses  and  the  facts  to  which  they  would  testify. 
But  this  is  not  necessary.  The  appellant  was  not  asking 
for  a  continuance  but  only  for  an  opportunity  to  present 
her  evidence  in  the  case.  The  motion  was  made  on  the  first 
day  of  the  March  term,  and  if  granted  she  might  easily 
have  obtained  her  testimony  and  had  the  same  ready  to 


Fek.  '16.]  Drew  v.  Drew.  247 

submit  by  the  time  the  cause  was  finally  heard  on  April  17, 
at  the  same  term. 

On  April  17  the  appellant  moved  the  court  for  leave  to 
amend  her  answer  and  file  a  cross-bill.  The  title  of  the 
complainants  rested  upon  a  deed  made  by  James  Drew  to 
their  father,  Alfred  F.  Drew.  The  execution  of  this  deed 
was  averred  in  the  bill  and  cross-bill  and  was  admitted  by 
the  answer.  The  amendment  which  the  defendant  desired 
to  make  in  the  answer  was  a  denial  of  the  delivery  of  the 
deed,  and  the  cross-bill  was  based  on  the  failure  to  deliver 
the  deed  and  asked  for  its  cancellation.  This  motion  was 
supported  by  the  affidavit  of  the  appellant  that  as  soon  as 
she  had  employed  her  present  counsel  they  had  made  an 
investigation  of  the  cause  and  of  the  various  deeds  involved 
affecting  the  title  to  the  land,  and  after  a  thorough  inves- 
tigation and  examination  of  the  records  and  divers  inter- 
views with  many  persons  having  knowledge  of  the  deeds, 
had  informed  the  defendant  that  such  investigation  dis- 
closed that  the  deed  of  James  Drew  to  Alfred  F.  Drew  was 
never  delivered,  in  law  or  in  fact.  The  affidavit  further 
stated  that  the  defendant  was  not  informed  of  this  fact 
when  she  filed  her  answer  to  the  amended  bill  and  cross- 
bill and  was  therefore  unable  to  avail  herself  of  such  infor- 
mation. The  motion  was  properly  denied.  While  the  court 
may,  in  its  discretion,  permit  an  answer  to  be  amended  by 
the  making  of  allegations  inconsistent  with  the  original  an- 
swer and  setting  up  an  inconsistent  defense  or  an  additional 
defense,  yet  the  application  for  that  purpose  is  addressed  to 
the  discretion  of  the  court.  A  party  has  no  absolute  right 
to  file  an  amendment  to  an  answer  under  such  circum- 
stances. The  court  has  the  right  to  know  the  facts  consti- 
tuting the  defense  sought  to  be  set  up.  The  answer  which 
it  was  sought  to  file  merely  denied  the  delivery  of  the  deed. 
The  affidavit  set  forth  no  fact  ascertained  by  the  defend- 
ant's attorneys  of  which  she  was  ignorant  when  the  original 
answer  was  filed.    The  averment  is  that  their  investigation 
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disclosed  that  the  deed  of  James  Drew  to  Alfred  F.  Drew 
was  never  delivered,  either  in  law  or  fact.  This  is  merely 
a  conclusion  of  law  to  be  deduced  from  facts  ascertained. 
The  affidavit  fails  to  set  forth  a  single  fact.  If  it  is  true 
that  the  investigation  disclosed  that  the  deed  was  never  de- 
livered, that  conclusion  must  have  resulted  from  the  con- 
sideration of  facts  ascertained  which  would  be  testified  to 
by  the  witnesses,  but  no  such  fact  is  stated  in  the  affidavit. 
Where  it  is  sought  on  the  eve  of  a  hearing,  after  the  taking 
of  evidence  and  the  report  of  the  master,  to  set  up  a  new 
defense  inconsistent  with  the  issues  already  made,  requiring 
the  taking  of  additional  evidence  and  perhaps  a  continuance 
of  the  cause,  the  court  ought  to  be  informed,  in  exercising 
its  discretion,  not  only  whether  the  facts  constituting  the 
new  defense  were  known  to  the  defendant  at  the  time  of 
filing  the  original  answer,  but  whether  they  were  such  facts 
as  constituted  a  defense.  It  was  a  proper  exercise  of  dis- 
cretion in  the  court  to  refuse  permission  to  amend  the  an- 
swer. The  filing  of  a  cross-bill  is  a  matter  of  right,  but 
the  court  will  not  delay  the  hearing  to  permit  the  filing  of 
a  cross-bill  which  has  been  delayed  until  the  cause  stands 
for  final  hearing. 

On  April  17  there  were  also  heard  by  the  court  and 
filed,  affidavits  by  Blanche  Drew  and  Vivian  Drew  Means 
in  resistance  of  the  motion  which  the  court  had  decided  on 
March  8  for  an  extension  of  the  rule  to  close  the  evidence. 
They  are  included  in  the  certificate  of  evidence  but  they  can 
not  be  considered.  They  were  not  made  until  six  weeks 
after  the  motion  was  decided,  were  not  then  before  the 
court,  and,  of  course,  formed  no  basis  for  its  action. 

The  decree  will  be  reversed  and  the  cause  remanded  to 
the  circuit  court.  The  defendant  will  have  the  right  to  ask 
leave  to  amend  her  answer,  which  upon  a  proper  showing 
for  that  purpose  should  be  granted. 

Reversed  and  remanded. 
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Michael  Goldstein  et  al.  Appellees,  vs,  Bessie  Raskin 

et  al.  Appellants. 

Opinion  filed  December  22,  ipi§— Rehearing  denied  Feb.  2,  ipi6. 

1.  Easements — easement  is  not  presumed  to  be  in  gross.  An 
easement  will  not  be  presumed  to  be  in  gross  when  it  can  fairly  be 
construed  to  be  appurtenant  to  some  other  estate. 

2.  Same — instrument  creating  the  easement  need  not  describe 
the  dominant  estate.  While  an  easement  appurtenant  cannot  exist 
without  a  dominant  estate  to  which  it  is  to  become  appurtenant; 
yet  it  is  not  a  rule  of  equity  that  the  instrument  creating  the  ease- 
ment must  describe  the  dominant  estate. 

3.  Same — when  easement  of  passage  is  appurtenant  and  not  in 
gross.  Where  parties  owning  adjoining  lots  enter  into  a  written 
instrument  duly  signed,  sealed  and  acknowledged,  which  recites 
that  the  parties  of  the  first  part,  in  consideration  of  $250  in  hand 
paid  by  the  party  of  the  second  part,  agree  unto  the  party  of  the 
second  part  that  a  certain  described  strip  of  land  on  the  lot  of  the 
parties  of  the  first  part  and  adjoining  the  lot  of  the  party  of  the 
second  part  "shall  be  left  vacant  at  all  times  hereafter  and  is  to  be 
used  for  no  other  purpose  except  for  passage  and  that  no  building 
of  any  kind  to  be  constructed"  on  such  strip,  an  easement  appur- 
tenant to  the  lot  of  the  party  of  the  second  part  is  created,  even 
though  such  lot  is  not  described  in  the  instrument. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hoa  Jesse  A.  Baldwin,  Judge,  presiding. 

Louis  Greenberg,  for  appellants: 

Darrow,  Baily  &  SissMAN,  for  appellees. 

Mr.  Justice  Duncan  delivered  the  opinion  of  the  court : 

This  proceeding  is  a  bill  in  equity  praying  that  appellees 
may  be  decreed  to  have  permanent  enjoyment  of  an  ease- 
ment in,  and  for  an  injunction  to  restrain  appellants,  Bessie 
Raskin  and  Max  Raskin,  from  maintaining  any  fence,  rail, 
barricade  or  other  obstruction  on,  the  east  seven  feet  of 
lot  4,  in  block  2,  in  Suflfern's  subdivision  of  the  southwest 
quarter  of  section  6,  township  39,  north,  range  14,  east  of 
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the  third  principal  meridian,  Cook  county,  Illinois,  and  to 
compel  them  to  remove  the  fence  and  other  obstructions 
wrongfully  erected  thereon  by  them,  and  to  forever  main- 
tain the  same  as  a  common  passageway  for  the  use  and 
enjoyment  of  the  owners  of  said  premises  and  of  appellees' 
premises  thereto  adjoining.  Appellants  filed  a  general  de- 
murrer to  the  bill.  Upon  a  hearing  the  court  overruled  the 
demurrer,  and  appellants  electing  to  stand  by  their  demurrer 
and  refusing  to  make  further  answer,  the  court  entered  a 
decree  in  accordance  with  the  prayer  of  the  bill. 

The  bill  alleges,  in  substance,  that  appellees  are  the  joint 
owners  of  lot  3,  in  block  2,  in  Suflfern's  said  subdivision, 
and  that  it  is  a  city  lot  located  on  West  Division  street, 
forty-eight  feet  west  of  Hoyne  avenue  and  fronting  on  Di- 
vision street,  Chicago,  having  a  frontage  of  twenty-four 
feet,  and  that  the  same  immediately  joins  said  seven-foot 
strip;  that  appellees  acquired  title  to  their  premises  by  a 
deed  of  conveyance  from  Vincent  Gangel  and  his  wife; 
that  prior  to  the  making  of  said  deed  said  Vincent  Gangel 
acquired  an  easement,  for  the  purposes  of  passage,  in  said 
strip,  by  an  instrument  in  writing  duly  signed,  sealed  and 
acknowledged  before  a  notary  public  by  the  said  appellants, 
reading  as  follows : 

"This  agreement  made  this  second  day  of  October,  A.  D.  191 1, 
between  Bessie  Raskin  and  Max  Raskin,  her  husband,  of  the  city 
of  Chicago,  county  of  Cook  and  State  of  Illinois,  party  of  the  first 
part,  and  Vincent  Gangel,  of  the  same  place,  party  of  the  second 
part: 

"Witnesseth,  that  for  and  in  consideration  of  two  hundred  fifty 
($250)  dollars  in  hand  paid  (receipt  of  which  is  hereby  acknowl- 
edged) to  the  party  of  the  first  part  by  the  party  of  the  second 
part,  that  the  parties  of  the  first  part  does  hereby  agree  unto  the 
party  of  the  second  part  that  [here  follows  description  of  said 
seven-foot  strip]  shall  be  left  vacant  at  all  times  hereafter  and  is 
to  be  used  for  no  other  purpose  except  for  passage  and  that  no 
building  of  any  kind  to  be  constructed  on  said  seven  feet  of  lot  4." 

The  bill  further  avers  that  appellees,  relying  upon  their 
right  to  such  easement,  prepared  plans  and  specifications, 
and  have,  since  buying  said  lot  3,  erected  thereon  a  three- 
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story  brick  building  containing  five  flats  or  apartments  and 
one  store,  expending  thereon  a  large  sum  of  money;  that 
in  compliance  with  the  city  ordinances  they  provided  for 
the  building  appropriate  stairways  for  ingress  and  egress  to 
and  from  the  various  apartments  on  the  west  side  of  said 
building  within  one  and  one-half  feet  of  the  west  line  of 
the  wall  of  their  building,  which  stairways  immediately  join 
said  passageway ;  that  said  building  is  about  to  be  occupied 
by  various  tenants  and  is  to  be  tenanted  by  at  least  five 
families,  all  members  of  which  will  have  to  use  said  stairs 
and  passageway  if  they  have  ingress  and  egress  to  and  from 
the  building ;  that  for  the  purpose  of  avoiding  any  difficul- 
ties and  to  make  certain  their  rights,  appellees,  long  prior 
to  building  on  their  lot,  gave  notice  in  writing  to  appellants 
of  their  intention  to  erect  their  said  building  and  that  the 
west  wall  of  their  building  would  be  on  the  boundary  line 
between  said  lots;  that  they  intended  to  avail  themselves 
of  the  easement  acquired  by  Gangel  for  a  common  passage- 
way under  said  sealed  contract,  in  and  by  which  "you  are 
to  build  no  obstruction  thereon  of  any  kind,"  and  stated  in 
the  notice  that  it  was  their  intention  to  use  the  strip  as  a 
common  passageway  with  appellants;  that  in  utter  disre- 
gard of  appellees'  rights  appellants  have  erected  upon  said 
seven-foot  passageway  a  stairway  leading  to  their  basement 
which  takes  up  approximately  one-half  of  said  passageway 
to  a  distance  of  thirty  feet  south  thereof,  and  have  further 
obstructed  the  passageway  by  erecting  a  railing  around  said 
areaway  and  basement  entrance;  that  since  the  completion 
of  the  building,  for  the  purpose  of  harassing  appellees,  with 
malicious  intent  and  in  the  hope  of  extorting  money  from 
appellees,  they  have  clandestinely,  and  at  a  time  when  ap- 
pellees were  unable  to  apply  for  equitable  relief,  caused  a 
fence  to  be  erected  near  the  east  line  of  said  passageway 
and  near  the  west  line  of  the  premises  of  appellees,  bar- 
ricading the  west  entrance  of  appellees'  building,  and  is 
so  close  to  appellees'  building  that  it  is  impossible  for  an 
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adult  person  to  pass  between  said  fence  and  the  building, 
and  the  west  entrances  to  said  building  so  built  to  comply 
with  said  health  and  fire  ordinances  are  useless  and  the 
building  unfit  for  habitation  if  said  fence  is  permitted  to 
so  remain,  and  that  great  and  incalculable  damage  is  being 
done  appellees  by  the  continuance  there  of  said  obstruc- 
tions and  that  valuable  leases  will  be  lost  to  them,  etc.  By 
their  demurrer  appellants  admitted  all  of  the  material  facts 
well  pleaded  in  appellees'  bill. 

Appellants  strenuously  urge  that  inasmuch  as  no  domi- 
nant estate  is  described  in  the  contract  between  them  and 
Gangel  the  easement  created  thereby  was  one  in  gross, — that 
is  to  say,  only  personal  to  Gangel  and  not  appurtenant  or 
appendant  to  said  lot  3  and  did  not  pass  by  Gangel's  deed 
thereto  to  appellees.  To  hold  that  the  easement  is  in  gross 
would,  in  effect,  be  to  nullify  the  meaning  of  the  words 
in  the  contract  that  the  east  seven  feet  of  lot  4  "shall  be 
left  vacant  at  all  times  hereafter  and  is  to  be  used  for  no 
other  purpose  except  for  passage,  and  that  no  building  of 
any  kind  to  be  constructed"  thereon,  since,  if  the  easement 
created  could  not  be  aliened  or  passed  by  inheritance,  it 
would  terminate  on  the  death  of  Gangel.  An  easement  is 
never  presumed  to  be  in  gross  when  it  can  be  fairly  con- 
strued to  be  appurtenant  to  some  other  estate.  (Oswald  v. 
Wolf,  126  111.  542;  Kuecken  v.  Volts,  no  id.  264.)  An- 
other rule  of  interpretation  applicable  to  the  contract  in 
question  is,  that  while  the  right  of  the  parties  must  be 
ascertained  from  the  words  of  the  instrument  creating  it, 
still  "it  is  always  admissible,  in  determining  the  effect  of 
an  instrument,  to  look  to  all  the  facts  and  circumstances 
surrounding  the  making  of  it."  Ashelford  v.  Willis,  194 
111.  492 ;  Straus  v.  Putta,  265  id.  57. 

At  the  time  this  contract  was  made,  as  alleged  in  the 
bill,  Gangel  was  the  owner  of  said  lot  3  and  the  appellants 
owned  lot  4,  and  the  lots  were  adjoining  lots.  The  seven- 
foot  strip  in  question  was  part  of  lot  4,  and  it  adjoined 
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lot  3.  It  was  to  be  vacant  at  all  times  after  the  contract 
and  was  to  be  used  for  no  other  purpose  except  for  passage. 
The  consideration  for  the  agreement  was  $250,  and  the  bill 
alleged  that  Gangel  actually  paid  it  to  appellants.  The  con- 
clusion is  irresistible  that  Gangel  bought  this  easement  to 
use  and  enjoy  in  connection  with  the  use  and  occupancy  of 
his  lot,  and  that  he  wanted  and  intended  that  use  and  en- 
joyment to  be  perpetual  and  pass  to  his  heirs  at  his  death 
or  to  his  grantees  in  case  he  sold  his  lot.  Appellants  must 
have  so  understood  and  intended  the  grant.  The  grant  is 
inconsistent  with  the  idea  of  an  easement  in  gross,  as  both 
parties  knew,*  and  must  be  presumed  to  know,  that  Gangel 
would  not  live  forever  or  be  living  "at  all  times"  there- 
after. A  very  substantial  price  was  paid  for  the  easement, 
considering  the  further  fact  that  the  strip  was  only  to  be 
used  for  a  right  of  way  or  passage.  The  servient  estate 
is  expressly  mentioned  in  the  contract,  and  the  dominant 
estate,  while  it  is  not  expressly  mentioned,  is  as  clearly 
made  to  appear  by  the  attendant  circumstances  as  lot  3  as 
if  it  had  been  described  in  the  contract.  In  fact,  the  ease- 
ment could  have  been  of  no  special  value  to  Gangel  or 
anyone  else  except  to  the  owners  and  occupants  of  said 
lots  3  and  4. 

It  is  true  that  an  easement  appurtenant  canhot  possibly 
exist  without  a  dominant  estate  to  which  it  is  to  become 
appurtenant.  It  has  never  been  established,  however,  as  a 
rule  in  equity  in  this  State,  that  the  instrument  creating  the 
easement  must  describe  the  dominant  estate.  {Straus  v. 
Putta,  supra,)  The  case  of  Garrison  v.  Rudd,  19  111.  558, 
has  no  application  in  this  case,  as  that  was  a  common  law 
case  for  trespass,  where  the  rules  of  law  controlled. 

The  decree  of  the  circuit  court  is  affirmed. 

Decree  affirmed. 
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Martha  Isabella  Ashby,  Appellee,  vs,  Robert  McKin- 

LOCK,  Appellant. 

Opinion  filed  December  22,  ipi$ — Rehearing  denied  Feb.  j,  1916. 

1.  WiLi^s — use  of  word  "heirs"  was  not  necessary  to  pass  estate 
of  inheritance  at  common  law.  The  use  of  the  word  "heirs"  was 
not  necessary,  at  common  law,  in  order  to  pass  an  estate  of  inher- 
itance by  devise,  although  it  was  necessary  in  a  conveyance. 

2.  Same — when  section  15  of  Conveyances  act  cannot  be  re- 
sorted to  in  construing  will.  If  a  will  uses  words  which  were  suf- 
ficient, at  common  law,  to  pass  an  estate  of  inheritance  by  devise, 
section  13  of  the  Conveyances  act  will  not  be  resorted  to  in  de- 
termining the  estate  devised  by  the  will. 

3.  Same — when  estate  devised  cannot  be  cut  down  to  a  life  es- 
tate. If  the  language  used  in  devising  the  testator's  estate  to  his 
niece  is  sufficient  to  pass  a  fee  simple  estate  of  inheritance  at  com- 
mon law  such  estate  cannot  be  cut  down  to  a  life  estate  by  sub- 
sequent provisions  of  the  will,  but  any  limitation  upon  the  estate 
after  the  death  of  the  niece  must  be  given  effect,  if  at  all,  as  an 
executory  devise. 

4.  Same — an  executory  devise  defined.  An  executory  devise  is 
such  a  limitation  of  a  future  estate  and  interest  in  lands  as  the 
law  admits  in  case  of  a  will  though  contrary  to  the  rules  of  limi- 
tations in  conveyances  at  common  law,  and  it  is  permissible,  by 
way  of  executory  devise,  to  limit  a  fee  after  a  fee. 

5.  Same — there  may  be  two  kinds  of  executory  devises  relative 
to  real  estate.  An  executory  devise  may  be  created  where  the  de- 
visor parts  with  his  whole  estate  but  upon  some  contingency  quali- 
fies the  disposition  of  it  and  limits  an  estate  on  that  contingency, 
or  where  the  testator  gives  a  future  interest,  to  arise  upon  a  con- 
tingency, but  does  not  part  with  the  fee  in  the  meantime. 

6.  Same — will  construed  as  passing  fee  simple  estate  subject  to 
valid  executory  devises.  Where  the  testator  devises  all  of  his  es- 
tate to  his  niece  (naming  her)  and  declares  it  to  be  his  intention 
to  make  her  his  sole  heir  the  niece  takes  a  fee  simple  estate,  but 
later  clauses  which  provide  that  if  the  niece  shall  marry  and  leave 
no  issue  then  the  estate  shall  go  to  the  testator's  brothers  and  sis- 
ters or  their  children,  and  that  if  she  leaves  issue  at  her  death  then 
the  estate  shall  go  to  such  issue,  are  valid  executory  devises  quali- 
fying the  devise  to  the  niece  but  not  reducing  it  to  a  life  estate. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Richard  S.  Tuthill,  Judge,  presiding. 
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Chauncey  N.  Clements,  and  Arthur  B.  Clements, 
for  appellant 

CuTHBERT  D.  Potts,  (Edward  Roby,  of  counsel,)  for 
appellee. 

Mr.  Chiei^  Justice  Farmer  delivered  the  opinion  of 
the  court : 

This  is  a  bill  in  chancery  filed  by  appellee,  Martha  Isa- 
bella Ashby,  and  her  husband,  in  the  circuit  court  of  Cook 
county  to  enforce  the  specific  performance  of  a  contract  for 
the  sale  of  real  estate  by  appellee  to  appellant.  The  prop- 
erty is  known  as  lots  39  and  40,  block  25,  of  the  West  Chi- 
cago Land  Company's  subdivision  of  the  city  of  Chicago. 
Appellee  claimed  to  own  the  real  estate  and  entered  into  a 
written  contract  to  sell  it  to  appellant  for  $750.  One  hun- 
dred dollars  was  paid  in  cash  as  earnest  money,  to  be  ap- 
plied on  the  purchase  price  when  the  sale  was  consummated, 
and  appellant  agreed,  within  five  days  after  the  title  had 
been  examined  and  found  good  or  accepted  by  him,  to  pay 
the  remainder  of  the  purchase  price  upon  the  delivery  to  him 
by  appellee  of  a  warranty  deed  conveying  to  him  a  good  and 
merchantable  title,  unincumbered.  The  contract  bound  ap- 
pellee to  furnish  an  abstract  showing  merchantable  title  in 
the  vendor  within  a  reasonable  time,  and  in  case  defects 
were  found  in  the  title  and  reported,  if  they  were  not  cured 
within  sixty  days  after  notice  thereof  the  contract  was  to 
become  void,  at  the  option  of  appellant,  and  the  earnest 
money  returned.  Appellant  would  not  accept  the  title  shown 
by  the  abstract  and  refused  to  consummate  the  purchase. 
Appellee  tendered  him  a  warranty  deed,  and  upon  his  refus- 
ing to  accept  it  and  complete  the  purchase  filed  a  bill  for 
specific  performance.  The  bill  alleged  appellee,  Martha  Isa- 
bella Ashby,  was  the  owner  in  fee  simple  of  the  real  estate, 
free  from  incumbrances;  that  she  was  ready,  willing  and 
able  to  comply  with  the  contract  but  that  appellant  refused 
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to  comply  with  the  same  on  his  part.  She  claimed  title  to 
the  land  by  devise  from  her  uncle,  Henry  Kerr,  who  died  in 
August,  1899,  seized  in  fee  simple  of  the  premises,  and  a 
copy  of  the  will  was  set  out  in  the  bill.  The  answer  denied 
Martha  Isabella  Ashby  was  the  owner  in  fee  of  the  prop- 
erty by  virtue  of  the  devise  in  said  will,  and  averred  that  a 
less  interest  than  a  fee  simple  estate  of  inheritance  was  lim- 
ited by  express  words  or  appeared  by  construction  or  opera- 
tion of  law ;  that  the  devisee  in  said  will  took  only  an  estate 
for  her  life  in  the  land  described  in  the  will  and  in  the  con- 
tract here  sought  to  be  enforced.  No  controverted  questions 
of  fact  were  raised,  and  the  chancellor  decided  the  case  upon 
the  pleadings,  will,  certificate  of  its  probate,  letters  testa- 
mentary, the  contract  of  sale  between  the  parties  and  the 
deed  tendered  appellant  by  appellee.  The  decree  finds  that 
Martha  Isabella  Ashby,  whose  maiden  name  was  Kerr,  by 
the  will  of  Henry  Kerr  became  the  owner  of  the  property 
in  controversy  in  fee  simple ;  that  she  is  new  the  owner  of 
it  and  has  a  good  merchantable  title  thereto  free  from  liens 
or  incumbrances,  and  has  lawful  authority  to  sell  and  convey 
the  same,  wherefore  it  was  decreed  that  appellant  perform 
the  contract  on  his  part  by  accepting  the  deed  tendered  and 
paying  the  balance  of  the  purchase  money,  $650.  This  ap- 
peal is  prosecuted  by  defendant. 

The  case  depends  upon  the  construction  to  be  given  the 
will  of  Henry  Kerr,  deceased.     Said  will  is  as  follows : 

''July  pth,  1894.  Chicago,  Ii,l.,  Cook  County. 

'7n  the  name  of  God,  Amen. 

"(i)  I,  Henry  Kerr,  of  the  city  of  Chicago,  county  of  Cook  and 
State  of  Illinois,  do  hereby  make  my  only  will  and  last  testament. 

"(2)  Being  of  sound  mind  and  in  good  health,  thought  I  would 
dispose  of  my  estate  before  sickness  or  bad  health  would  set  in. 

"(3)  I  therefore  will  and  bequeath  all  my  estate,  both  real  and 
personal,  to  my  beloved  niece,  Martha  Isabella  Kerr,  daughter  of 
my  sister,  Rosanna  Kerr,  of  Millbank,  Canada,  and  do  make  her 
my  sole  heir  of  all  my  earthly  possessions,  without  bond  or  surety. 

"(4)  She  has  left  all  to  take  care  of  me,  and  to  keep  house  for 
me,  her  uncle;  and  be  it  further  understood  that  I  am  under  no 
obligations  to  anyone  else,  in  any  form  or  manner,  but  to  the  said 
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Martha  Isabella  Kerr,  therefore  I  will  and  bequeath  all  to  her  and 
she  shall  collect  all  rents  for  her  own  use. 

"(5)  Subject,  however,  to  the  following:  That  she,  my  said 
heir,  shall  pay  to  her  four  sisters  $100  each,  and  also  $100  each  to 
my  brother  Tomy's  two  children,  making  $600  in  all.  This  is  to 
be  paid  as  soon  after  my  death  as  is  convenient.  Names  of  her 
sisters  are,  Anna,  Gretta,  Mary  and  Winnie  Kerr;  and  names  of 
my  brother  Tomy's  children  are  Franke  and  Rosie  Kerr. 

"(6)  Now  the  reason  for  me  making  my  niece,  Martha  Isa- 
bella Kerr,  my  sole  heir  is,  that  she  has  left  her  home  and  given 
up  her  youthful  days  and  sacrificed  youthful  pleasure  for  the  sake 
of  keeping  house  for  me,  her  uncle. 

"(7)  Now,  it  will  be  binding  on  my  heir  that  she  shall  keep 
all  taxes  paid  and  keep  said  estate  in  good  repair. 

"(8)  And  be  it  further  understood,  that  if  my  said  niece  and 
heir  should  marry  and  leave  no  issue,  then  said  estate  shall  go  to 
my  brothers  and  sisters  or  their  children. 

"(9)  If  my  said  niece  and  heir  should  leave  living  issue  at  her 
death  then  said  estate  will  go  to  said  issue,  but  her  husband  shall 
have  no  part  or  parcel  out  of  said  estate, — not  so  much  as  one  dol- 
lar in  any  way  or  form  whatever. 

"(10)  Said  estate  is  located  at  307  and  305  Campbell  avenue, 
and  also  1169  and  11 73  Wilcox  avenue;  and  also  two  lots,  num- 
ber 39  and  40,  block  25,  in  Chicago  Land  Company  subdivision. 
Have  abstracts  to  the  above  property.  All  the  above  property  is 
free  from  mortgage  and  is  clear  from  all  and  any  indebtedness 
whatsoever. 

"(11)  Now,  I  desire  to  be  interred  with  my  dear 'wife,  at  To- 
ledo, Ohio,  and  desire  a  plain  headstone,  same  as  over  my  wife's 
grave,  said  expense  to  come  out  of  said  estate. 

Henry  Kerr,  Testator," 

It  is  contended  by  appellant  that  if  the  first  clauses  of 
the  will  are  sufficient  to  pass  a  fee  simple  estate,  such  es- 
tate is  cut  down  to  a  life  estate  in  appellee  by  the  provisions 
of  clause  8,  which  it  is  claimed  are  repugnant  to  the  former 
provisions.  By  clause  3  testator  wills  and  bequeaths  "all 
my  estate,  both  real  and  personal,"  to  appellee,  and  declares 
it  his  intention  to  make  her  his  sole  heir.  Clauses  4  and  6 
express  the  reasons  for  so  doing.  Clause  5  subjects  or 
charges  the  estate  devised  to  appellee  with  the  payment  of 
specific  bequests.  Clause  7  need  not  be  noticed,  except  that 
the  testator  therein  refers  to  appellee  as  "my  heir,"  as  he 
also  does  in  clauses  8  and  9.  Upon  reading  the  entire  will, 
271  -  17 
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and  particularly  the  first  seven  clauses  thereof,  it  clearly 
appears  it  was  the  testator's  intention  to  convey  to  appellee 
a  fee  simple  estate.  The  words  used  in  the  third  clause, 
*Svill  and  bequeath  all  my  estate,  both  real  and  personal," 
and  the  expressed  intention  to  make  the  devisee  the  testa- 
tor's "sole  heir,"  are  sufficient  to  pass  the  fee.  The  lan- 
guage of  the  will  shows  it  to  have  been  testator's  intention 
the  devisee  should  stand  in  the  place  of  his  heir.  In  a  grant 
or  conveyance,  inter  vivos,  of  real  estate  at  common  law, 
the  use  of  the  word  "heirs"  was  necessary  to  convey  an 
estate  of  inheritance.  (Tiedeman  on  Real  Prop.  sec.  30; 
4  Kent's  Com. — 12th  ed. — 5.)  The  use  of  such  word  was 
not  necessary,  however,  to  pass  an  estate  of  inheritance  by 
devise  at  common  law;  (Tiedeman  on  Real  Prop.  sec.  30; 
4  Kent's  Com. — 12th  ed. — 7;)  and  it  has  been  held  that  a 
gift  of  all  of  testator's  "estate"  or  "property,"  when  used 
to  describe  the  nature  of  the  estate  granted,  passed  a  fee 
simple  estate.  (Page  on  Wills,  sec.  561 ;  Jackson  v.  Rob- 
ins,  15  Johns.  537.)  By  section  13  of  the  Conveyance  act 
(Hurd's  Stat.  1913,  p.  531,)  it  is  provided :  "Every  estate  in 
lands  which  shall  be  granted,  conveyed  or  devised,  although 
other  words  heretofore  necessary  to  transfer  an  estate  of 
inheritance  be  not  added,  shall  be  deemed  a  fee  simple  es- 
tate of  inheritance,  if  a  less  estate  be  not  limited  by  express 
words,  or  do  not  appear  to  have  been  granted,  conveyed  or 
devised  by  construction  or  operation  of  law."  Since  the 
passage  of  this  act,  in  1845,  ^^  ^^  estate  is  transferred  to 
a  person,  either  by  deed  or  by  will,  without  the  use  of  the 
word  "heirs,"  where  the  use  of  such  word  to  pass  an  estate 
of  inheritance  was  required  at  common  law,  the  transferee 
will  take  an  estate  of  inheritance,  unless  it  appears  from  the 
instrument,  by  express  words  or  by  construction  or  opera- 
tion of  law,  that  a  less  estate  than  a  fee  is  limited. 

Appellee  insists  that  since  the  words  used  in  this  will 
are  sufficient  to  pass  an  estate  of  inheritance  at  common 
law,  and  since  the  provisions  of  section  13  before  set  out 
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need  not  be  resorted  to  in  order  to  vest  a  fee  simple  estate 
of  inheritance  in  appellee,  the  estate  granted  by  the  third 
clause  of  the  will  cannot  be  cut  down  or  limited  to  a  less 
estate  by  express  words  or  by  operation  of  law,  as  provided 
in  said  section  1 3,  and  that  clause  8  being  an  attempted  cut- 
ting down  of  the  fee  simple  estate  previously  granted,  is 
repugnant,  void  and  of  no  effect.  Clauses  8  and  9,  con- 
strued together  and  with  reference  to  the  entire  will,  clearly 
show  it  was  the  testator's  intention  that  appellee  should  take 
his  entire  estate  in  fee  simple  and  that  upon  her  death  leav- 
ing issue  the  same  should  go  to  such  issue.  He  further  pro- 
vided  that  if  appellee  should  die  and  leave  no  issue  surviv- 
ing at  her  death  the  property  should  then  go  to  testator's 
brothers  and  sisters  or  their  children,  but  that  in  no  event 
should  the  husband  of  appellee  have  any  part  or  parcel  of 
said  estate.  Having  given  appellee  the  fee  simple  title  to 
the  property,  as  testator  clearly  did  by  the  use  of  words 
which  were  sufficient  to  convey  a  fee  simple  estate  of  in- 
heritance at  common  law,  any  attempt  of  the  testator  to 
cut  down  the  estate  granted  to  a  life  estate  in  appellee  with 
remainder  over  to  her  issue  surviving  her,  if  any,  and  if 
none,  then  to  testator's  brothers  and  sisters  or  their  chil- 
dren, could  not  have  the  effect  of  limiting  the  estate  devised 
to  less  than  a  fee.  In  Wolfer  v.  Henwier,  144  111.  554,  and 
Lambe  v.  Drayton,  182  id.  no,  the  devises  were  in  each 
case  to  the  wife  of  the  testator,  "her  heirs  and  assigns." 
By  subsequent  clauses  in  the  wills  the  testators  attempted  to 
cut  down  or  limit  the  estates  of  inheritance  given  the  wives, 
and  in  both  cases  such  attempt  was  held  void  because  the 
words  used  devising  the  fee  were  such  as  would  pass  a  fee 
at  common  law.  In  both  those  cases  the  limitation  was  held 
void  as  executory  devises,  for  the  reason  that  the  first  devi- 
see was  given  unlimited  power  of  disposition  of  the  entire 
estate.  An  executory  devise  cannot  be  created  where  the  es- 
tate given  the  first  devisee  is  such  that  he  can  alienate  it  in 
fee  simple.     An  executory  devise  is  indestructible  by  the 
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owner  of  the  preceding  estate.  (Williartts  v.  Elliott,  246 
111.  548;  Jackson  V.  Robins,  supra.)  In  the  will  here  un- 
der consideration  no  power  of  disposition  is  given  the  devi- 
see by  the  terms  of  the  will.  Section  13  of  the  Conveyance 
act,  above  quoted,  was  held  not  applicable  in  Wolfer  v.  Hem- 
mer,  supra,  and  Lambe  v.  Drayton,  supra.  In  the  former 
case  the  court  said :  "Counsel  for  appellee  seem  to  under- 
stand that  section  13,  chapter  30,  *  *  *  authorizes  a  court, 
in  every  grant,  conveyance  or  devise,  to  inquire  whether  an 
estate  less  than  the  fee  is  limited  by  express  words,  etc. 
But  by  the  express  terms  of  the  statute  such  inquiry  can 
only  arise  if  'words  heretofore  necessary  to  transfer  an 
estate  of  inheritance  be  not  used.' "  The  use  of  the  word 
"heirs"  not  being  necessary  in  a  will  to  convey  a  fee  simple 
estate  at  common  law,  and  the  words  here  used  being  suf- 
ficient to  convey  a  fee  simple  estate  at  common  law,  the 
provisions  of  section  13  of  chapter  30  are  not  to  be  resorted 
to  in  construing  the  estate  granted  appellee. 

In  the  construction  of  wills,  courts  search  for  the  tes- 
tator's intention,  and  that  being  once  ascertained,  eflfect  is 
given  to  it  if  not  contrary  to  established  rules  of  law, 
(Bennett  v.  Bennett,  217  111.  434;  Smith  v.  Dellitt,  249  id. 
113;  Armstrong  v.  Barber,  239  id.  389.)  It  will  not  be 
supposed  testator  indulged  in  the  mere  idle  use  of  the  words 
employed  in  clauses  8  and  9  without  expecting  or  intending 
some  eflfect  should  be  given  them.  Since  the  provisions  of 
clauses  8  and  9  limiting  the  estate  after  the  death  of  appel- 
lee cannot  be  given  eflfect  as  a  remainder,  they  can  be  sus- 
tained and  given  eflfect,  if  at  all,  as  an  executory  devise. 
{Glover  v.  Condell,  163  111.  566;  Ackless  v.  Seekright, 
Breese,  76;  Siegivald  v.  Siegzvald,  37  111.  430;  Smith  v. 
Kimbell,  153  id.  368;  Johnson  v.  Buck,  220  id.  226.)  An 
executory  devise  may  be  defined  as  "such  a  limitation  of  a 
future  estate  and  interest  in  lands  as  the  law  admits  in  the 
case  of  a  will,  though  contrary  to  the  rules  of  limitations  in 
conveyances  at  common  law."     (Fearne  on  Contingent  Re- 
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mainders,  386 ;  2  Washburn  on  Real  Prop.  680 ;  Tiedeman 
on  Real  Prop.  sec.  385 ;  Glover  v.  Condell,  supra. )  Chan- 
cellor Kent  in  his  Commentaries  (vol.  4,  p.  268,)  says: 
"There  are  two  kinds  of  executory  devises  relative  to  real 
estate :  *  *  *  ( i )  Where  the  devisor  parts  with  his  whole 
estate,  but,  upon  some  contingency,  qualifies  the  disposition 
of  it  and  limits  an  estate  on  that  contingency ;  *  *  *  (2) 
where  the  testator  gives  a  future  interest,  to  arise  upon  a 
contingency,  but  does  not  part  with  the  fee  in  the  mean- 
time." In  distinguishing  or  showing  wherein  executory  de- 
vises differ  from  remainders  he  gives  the  following  example 
of  an  executory  devise  of  the  first  class :  "A  fee  may  be 
limited  after  a  fee,  as  in  the  case  of  a  devise  of  land  to  B 
in  fee  and  if  he  dies  without  issue  or  before  the  age  of 
twenty-one  then  to  C  in  fee." 

Many  wills  have  been  construed  by  this  court  and  eflfect 
given  to  executory  devises  contained  therein.  That  a  fee 
may  be  limited  after  a  fee  by  executory  devise  has  been  held 
in  Kron  v.  Kron,  195  111.  181,  Clover  v.  Condell,  supra,  and 
McCamphell  v.  Mason,  151  111.  500.  In  Summers  v.  Smith, 
127  111.  645,  a  father,  by  will,  gave  his  widow  a  life  estate 
in  the  homestead,  and  at  her  death  it  was  to  go  to  a  son, 
"to  hold  to  him  and  his  heirs  forever."  The  will  provided : 
"It  is  further  my  will  in  case  any  of  my  sons  to  whom  I 
have  bequeathed  property  in  this  my  last  will  and  testa- 
ment should  die  without  heirs  of  his  body,  the  real  estate  I 
have  bequeathed  to  him  shall  go  to  his  surviving  brothers 
or  brother."  The  son  to  whom  the  homestead  was  devised 
died  without  leaving  heirs  of  his  body.  The  property  was 
claimed  by  his  surviving  brothers  and  also  by  his  heirs,  in- 
cluding four  sisters.  It  was  held  the  devise  to  the  son  was 
of  a  fee  determinable  upon  his  dying  without  heirs  of  his 
body,  which  the  court  held  meant  children  or  descendants  of 
children ;  that  the  limitation  over  was  good  as  an  executory 
devise,  and  upon  his  death  the  fee  vested  in  his  surviving 
brothers  and  not  in  his  heirs. 
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In  Strain  v.  Sweeny,  163  111.  603,  a  provision  of  the 
will  gave  the  testator's  son,  Dennis  S.  Sweeny,  "my  home- 
stead, *  *  *  to  him  and  his  heirs  forever."  It  was  held 
this  vested  in  the  son  a  fee  simple  title;  and  the  further 
provision  in  the  will,  "but  in  case  he  should  die  without 
issue  of  his  body,  then  the  same  shall  go  to  the  heirs  of 
Nelson  C.  Sweeny,  to  them  and  their  use  forever,"  was 
sustained  as  an  executory  devise.  The  court  said :  "After 
the  devise  of  the  fee  to  Dennis  S.  Sweeny,  the  limitation 
over  to  the  children  of  Nelson  C.  Sweeny  upon  the  death 
of  the  said  Dennis  without  children  surviving  him  is  valid 
as  an  executory  devise  because  it  is  not  void  for  remote- 
ness but  imports  a  definite  failure  of  issue." 

Smith  V.  Kimbell,  supra,  was  a  case  where,  as  here,  a 
bill  was  filed  for  the  specific  performance  of  a  contract  for 
the  sale  of  certain  property.  The  enforcement  of  the  con- 
tract was  resisted  on  the  ground  that  the  vendor  did  not 
have  a  fee  simple  title  to  the  property.  The  vendor  took 
title  under  the  will  of  her  mother,  which  provided  the  prop- 
erty "shall  be  and  become  the  property  of  my  daughter," 
naming  her.  The  will  further  provided  that  should  the 
devisee  "die  leaving  no  heirs"  the  property  should  be  equally 
divided  between  testatrix's  sisters.  The  devisee  had  chil- 
dren living  at  the  time  of  the  suit.  The  court  held,  first, 
the  clause  directing  the  property  "  'shall  be  and  become  the 
property  of  my  daughter,*  standing  alone  and  without  be- 
ing qualified  in  any  way  by  the  language  following  it,  vests 
in  the  daughter  a  fee  transmissible  to  her  heirs  notwith- 
standing the  omission  of  the  word  *heirs.'  "  The  court  then 
proceeded  to  discuss  whether  the  estate  granted  was  limited 
or  cut  down  by  the  words  following  in  the  will,  "and  should 
the  said  Sarah  Jane  Spears  die  leaving  no  heirs,  I  will  and 
direct  that  all  of  the  above  described  property  shall  be 
equally  divided  between  my  sisters."  The  court  said :  "An 
attempt  is  made  to  mount  a  fee  upon  a  fee,  and  this  can 
only  be  done  by  executory  devise.     *     *     *     It  is  one  of 
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the  rules  governing  contingent  remainders  that  an  estate 
cannot  be  limited  over  to  another  after  a  fee  already 
granted.  A  remainder  implies  something  left,  and  there  can 
be  nothing  left  after  the  whole  has  once  been  disposed  of. 
It  is  for  this  reason  that  a  fee  already  granted  cannot  be 
defeated  and  transferred  to  another  by  way  of  remainder. 
Hence  the  devise  over  'should  the  said  Sarah  Jane  Spears 
die  leaving  no  heirs/  can  only  be  sustained,  if  at  all,  as  an 
executory^  devise  and  not  as  a  contingent  remainder."  The 
court  then  proceeds  to  determine  whether  the  contingency 
upon  which  the  executory  devise  was  to  take  effect  was  up- 
on the  definite  or  indefinite  failure  of  issue  of  the  daughter, 
Sarah  Jane  Spears,  and  holds  the  word  "heirs,"  as  used  in 
the  will,  meant  children,  and  said:  "The  necessary  result 
of  the  construction  by  which  the  words  in  question  are  held 
to  import  a  definite  and  not  an  indefinite  failure  of  issue  is, 
Ihat  the  devise  to  Sarah  Jane  Spears  must  be  regarded  as 
the  devise  of  a  fee  determinable  upon  her  dying  without 
leaving  children  at  the  time  of  her  death.  (Summers  v. 
Smith,  supra.)  It  cannot  be  known  until  the  death  of  Mrs. 
Dustan  [the  daughter's  name  after  marriage]  whether  the 
contingency  will  happen  by  which  the  limitation  over  is  to 
take  effect.  If  she  dies  leaving  no  children  at  the  time  of 
her  death  her  mother's  sisters  will  take  the  property,  but 
if  she  leaves  a  child  or  children  at  that  time  such  child  or 
children  will  take  the  property  as  her  heirs.  It  follows  that 
appellant  [the  daughter]  did  not  have  such  a  fee  simple 
'  title  as  was  called  for  by  the  contract,  and  the  decree  of 
the  court  below  was  right." 

The  authorities  above  cited  and  quoted  from  clearly 
show,  first,  that  appellee  took  a  fee  simple  title  to  the  prop- 
erty disposed  of  by  the  will;  and  second,  that  clause  8  of 
the  will  does  not  cut  down  or  limit  the  estate  previously 
given  to  a  life  estate  but  is  a  valid  executory  devise.  The 
contingency  upon  which  it  will  take  effect,  if  at  all,  is  upon 
the  failure  of  issue  of  appellee  surviving  her  at  the  time  of 
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her  death.  This  is  made  plain  by  the  provision  of  clause  9, 
that  "if  my  said  niece  and  heir  should  leave  living  issue  at 
her  death  then  said  estate  will  go  to  said  issue." 

In  construing  this  will  as  we  have,  and  giving  effect  to 
clause  8  as  an  executory  devise,  the  intention  of  the  tes- 
tator,— the  cardinal  rule  in  the  construction  of  all  wills  and 
to  which  all  others  must  bend, — has  been  given  effect. 

Appellee  not  having  such  a  fee  simple  title  as  she  con- 
tracted to  convey,  the  decree  of  the  circuit  court  is  reversed 
and  the  cause  remanded,  with  directions  that  the  bill  be 

Reversed  aiid  remanded,  with  directions. 


Annie  Zorie  Berry,  Appellee,  vs,  Elizabeth  E.  Heiser, 

Appellant. 

Opinion  Hied  December  22,  jpi^ — Rehearing  denied  Feb,  2,  ipi6, 

1.  Homestead — when  widozv  has  no  homestead  interest  to  pro- 
tect. Where  the  grantor  in  a  deed,  which  reserves  a  life  estate 
in  him,  subsequently  marries  and  dies  before  the  deed  is  set  aside, 
his  widow  has  no  homestead  interest  to  protect,  for  the  reason  that 
his  estate,  being  for  life,  terminated  at  his  death. 

2.  Deeds — when  a  widow  has  no  standing  to  set  aside  a  deed. 
Where  a  parent  makes  a  deed  to  a  child  in  consideration  of  future 
support,  care  and  nursing  during  the  declining  years  of  the  grant- 
or's life  and  there  is  a  breach  of  the  contract,  courts  may  presume 
that  the  contract  was  made  in  the  first  instance  with  the  fraudu- 
lent intention  of  not  performing  it,  and  the  deed  may  be  avoided 
at  the  suit  of  the  grantor;  but  if  the  grantor  marries  after  making 
the  deed  and  fails  to  file  any  bill  to  set  aside  the  deed  before  his 
death,  his  widow  has  no  standing,  as  devisee  of  all  his  property,  to 
maintain  such  bill.  (McClelland  v.  McClelland,  176  111.  83,  dis- 
tinguished.) 

Appeai<  from  the  Circuit  Court  of  Grundy  county;  the 
Hon.  S.  C.  Stough,  Judge,  presiding. 

O'DoNNELL,  Donovan  &  Bray,  (J.  L.  O'DonnelL,  of 
counsel,)  for  appellant. 
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Frank  H.  Hayes,  for  appellee. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

This  is  an  appeal  from  a  decree  of  the  circuit  court  of 
Grundy  county  setting  aside  a  deed  of  land  from  James 
Berry  and  wife  to  the  appellant,  Elizabeth  E.  Heiser,  in  a 
suit  in  which  appellee,  Annie  Zorie  Berry,  was  complainant. 

The  following  facts  were  proved  and  not  disputed: 
James  Berry  owned  a  farm  of  forty  acres  in  Grundy  county 
on  which  he  lived  with  his  wife,  Julia  Berry,  and  his  only 
child,  the  defendant,  Elizabeth.  He  was  somewhat  addicted 
to  the  use  of  intoxicating  liquor  and  in  1874  the  farm  was 
sold  for  taxes.  William  S.  Foley,  son  of  Julia  Berry  and 
step-son  of  James  Berry,  was  interested  for  his  mother  in 
getting  a  tax  deed  of  the  farm,  and  he  procured  an  assign- 
ment of  the  certificate  on  December  i,  1875,  and  secured  a 
tax  deed  on  June  3,  1876,  and  thereafter  paid  the  taxes  for 
several  years.  On  February  4,  1903,  Foley  lived  in  Iowa 
but  was  visiting  his  mother,  and  he  then  told  Berry  that  he 
would  deed  the  property  back  to  him  provided  he  would 
make  a  deed  to  his  daughter,  Elizabeth,  reserving  a  life 
estate  to  himself  and  wife,  and  Berry  agreed  to  do  that. 
Elizabeth  was  past  thirty  years  old,  had  never  had  any  ad- 
vantages, and  had  lived  at  home  and  helped  her  mother  in 
the  housework  and  worked  out-doors  on  the  farm.  Foley 
signed  the  deed  to  James  Berry,  and  after  it  had  been  sent 
to  Iowa  to  be  signed  and  acknowledged  by  the  wife  it  was 
returned  and  delivered.  During  the  negotiations  Foley  and 
James  Berry  consulted  the  attorney  who  drafted  the  deed, 
and  the  recollection  of  the  attorney  was  that  Berry  said  he 
was  getting  old  and  his  wife  was  getting  old  and  feeble,  and 
they  ought  to  fix  up  their  affairs  so  that  there  would  be  no 
trouble  thereafter.  The  deed  from  Foley  to  James  Berry 
having  been  executed,  the  attorney  drafted  the  deed  in  ques- 
tion from  Berry  and  wife  to  Elizabeth  and  took  it  to  the 
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farm,  where  it  was  executed  on  March  lo,  1903.  It  ex- 
pressed a  consideration  of  natural  love  and  affection  and 
one  dollar,  and  reserved  a  life  estate  to  Berry  and  his  wife 
and  each  of  them,  including  the  possession,  rents,  issues  and 
profits.  The  farm  had  been  assessed  that  year  in  the  name 
of  James  Berry  and  the  taxes  were  paid  by  Ellizabeth.  Ever 
since  that  time  the  farm  has  been  assessed  tp  her,  and  she 
has  paid  the  taxes  and  insured  the  property  for  her  own 
benefit.  After  the  deed  to  Elizabeth  was  executed  she  re- 
mained at  home,  working  as  usual.  Her  mother,  Julia 
Berry,  died  on  December  28,  1904,  and  Elizabeth  continued 
to  live  with  her  father  and  work  and  care  for  him  until  her 
marriage  to  Peter  Heiser  on  February  26,  1906.  Shortly 
before  the  marriage  Heiser  had  rented  another  farm,  where 
he  and  his  wife  expected  to  live.  About  two  weeks  before 
March  4,  1906,  James  Berry  went  to  a  saloon  in  Carbon 
Hill  and  asked  the  saloon-keeper  if  he  knew  a  woman  that 
would  marry  him,  and  the  saloon-keeper  said  that  he  did 
and  would  get  her  to  come  over  to  the  saloon.  The  saloon- 
keeper got  the  complainant,  who  was  a  widow  with  six  chil- 
dren, and  a  marriage  was  arranged  between  her  and  Berry, 
which  took  place  on  March  4,  1906.  After  the  marriage  of 
Elizabeth  she  and  her  husband  went  to  Indiana  for  a  week 
and  then  came  back  to  the  farm  and  left  it,  taking  such 
things  as  she  claimed  belonged  to  her  mother.  The  com- 
plainant, with  her  family,  came  to  the  farm  at  the  time  of 
the  marriage  and  lived  with  James  Berry  until  February  3, 
1912,  when  he  died.  During  the  last  years  of  his  life  he 
was  afflicted  with  a  painful  and  incurable  disease.  By  his 
will,  executed  January  26,  19 12,  he  devised  all  his  property 
to  his  wife,  the  complainant  saying  that  he  knew  that  she 
would  care  for  and  educate  his  son,  James  Lawrence  Berry, 
an  infant  four  years  old. 

The  disputed  question  was  whether  the  deed  to  Eliza- 
beth was  made  in  consideration  of  a  promise  on  her  part  to 
live  with  her  father  and  mother,  and  the  survivor  of  them, 
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and  take  care  of  them  and  bury  them.  On  that  question 
the  attorney  who  drafted  the  deed  and  took  it  to  the  farm 
to  be  executed  testified  that  James  Berry  and  wife  said  the 
deed  was  all  right,  except  that  it  did  not  say  that  Elizabeth 
was  to  live  with  them,  and  the  survivor  of  them,  and  take 
care  of  them  and  bury  them.  The  attorney  said  that  he 
had  never  heard  of  that  arrangement,  and  advised  them  to 
either  have  another  deed  drawn  up  or  a  contract  to  accom- 
pany it  and  be  made  a  part  of  it;  that  Elizabeth  said  she 
guessed  her  father  and  mother  knew  she  would  live  with 
them;  that  she  had  stood  by  them  and  helped  them  and 
would  not  marry  and  would  stay,  and  the  mother  said  that 
Elizabeth  was  a  good  girl  and  they  were  satisfied  that  she 
would  stay.  No  change  was  made  and  no  other  contract 
drawn,  and  the  deed  was  executed.  The  attorney  testified 
to  subsequent  conversations  with  James  Berry,  particularly 
after  the  child  was  born,  in  1908,  when  he  said  that  now  he 
had  another  heir  and  wanted  the  farm  back,  but  Elizabeth 
was  not  present  at  these  conversations  and  the  testimony 
was  incompetent.  The  attorney  testified  that  he  saw  Eliza- 
beth and  her  father  together  at,  one  time  after  the  boy  was 
born,  when  Berry  said  that  she  had  left,  and  not  only  that, 
but  he  had  another  heir  and  he  wanted  the  farm  back,  and 
if  she  did  not  give  it  back  he  would  sue  her;  that  she  said 
she  did  not  want  his  property  if  he  felt  that  way  about  it, 
but  the  witness  advised  her  not  to  re-convey  it  without  con- 
sulting her  husband,  and  advised  them  that  it  was  a  fam- 
ily matter  and  they  ought  to  get  together  and  do  what  was 
right.  The  defendant,  Elizabeth  Heiser,  denied  emphat- 
ically and  categorically  everything  that  was  testified  to  by 
the  attorney  concerning  the  making  of  any  contract  or  any 
conversation  in  his  presence  after  the  deed  was  made.  She 
testified  that  there  was  not  a  word  said  about  drawing  any 
other  deed  or  making  any  contract  to  accompany  the  deed, 
or  that  she  was  to  stay  with  her  father  and  mother,  or  any- 
thing of  the  kind.    Her  testimony  was  that  her  half-brother. 
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William  S.  Foley,  made  the  deed  to  her  father  upon  condi- 
tion that  the  deed  was  to  be  made  to  her,  reserving  to  her 
parents  a  life  estate,  so  that  they  could  have  the  farm  for 
their  lives;  that  she  never  agreed  to  stay  with  them  so 
long  as  they  lived  and  nothing  was  said  about  it. 

It  will  be  observed  that  the  conveyance  was  only  of  a 
future  interest  in  the  farm  after  the  death  of  the  survivor 
of  the  grantors,  and  that  the  question  whether  a  contract 
was  made  by  which  Elizabeth,  the  only  prospective  heir, 
who  would  succeed  to  the  estate  at  the  death  of  her  father, 
agreed  to  remain  with  the  parents  and  work  for  them  dur- 
ing the  existence  of  the  life  estate  was  disputed.  The  ques- 
tion, however,  whether  the  decree  was  against  the  weight  of 
the  evidence  will  not  be  considered,  because  the  complain- 
ant, as  devisee  of  James  Berry,  did  not  stand  in  any  rela- 
tion to  the  contract,  if  it  existed,  which  would  enable  her 
to  avoid  the  conveyance  and  have  it  set  aside  for  failure  to 
perform  the  contract.  The  interest  of  the  complainant,  if 
any,  was  as  devisee  of  all  the  property  of  her  husband,  and 
no  title  to  the  real  estate  passed  by  the  will,  for  the  rea- 
son that  his  estate  was  for  life,  only,  and  terminated  at  his 
death.  She  had  no  homestead  to  protect,  because  the  home- 
stead exemption  cannot  continue  after  the  estate  has  termi- 
nated. The  purpose  of  the  exemption  is  to  protect  such 
interests  and  property  as  are  liable  to  be  seized  and  sold  on 
execution.  (Brozvn  v.  Keller,  32  111.  151.)  Where  a  deed 
is  given  by  a  parent  to  a  child  in  consideration  of  future 
support,  care  and  nursing  to  be  rendered  by  the  child  in  the 
declining  years  of  the  grantor's  life,  and  there  is  a  breach 
of  such  condition,  the  courts  may  presume  that  the  contract 
was  made  in  the  first  instance  with  the  fraudulent  intention 
of  not  performing  it,  and  the  deed  may  be  avoided  and  the 
property  re-claimed  for  the  purpose  of  obtaining  that  which 
was  agreed  to  be  given  by  the  grantee.  {F rosier  v.  Miller, 
16  111.  48;  Oard  V.  Oard,  59  id.  46.)  Such  a  deed  is  ef- 
fectual to  transfer  the  title  and  is  voidable  merely  at  the  in- 
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stance  of  the  grantor,  who  may  file  a  bill  in  equity  to  have 
it  set  aside  on  the  ground  of  the  abandonment  of  the  con- 
tract and  the  presumed  fraudulent  intent  in  entering  into  it. 
If  the  contract  was  made  and  Elizabeth  without  good  cause 
refused  to  perform  it  on  her  part,  James  Berry  might  have 
had  it  set  aside  if  he  saw  fit  to  do  so,  but  he  never  took  any 
steps  to  have  it  set  aside.  If  the  contract  was  made,  the 
right  to  have  it  set  aside  under  such  circumstances  was  a 
mere  personal  right  or  privilege,  and  the  bare  right  to  file 
a  bill  in  equity  growing  out  of  the  perpetration  of  a  fraud 
on  a  party  is  not  assignable.  (Norton  v.  Tuttle,  60  111.  130; 
Illinois  Land  and  Loan  Co,  v.  Speyer,  138  id.  137.)  In  the 
case  of  McClelland  v.  McClelland,  176  111.  83,  Mary  Mc- 
Clelland, the  owner  of  a  homestead  and  farm,  and  Mason 
McClelland,  her  husband,  conveyed  the  property  to  their  son 
in  consideration  of  his  furnishing  them  a  comfortable  home 
and  support  during  the  remainder  of  their  lives.  There  was 
a  breach  of  the  contract  and  Marv  McClelland  filed  her  bill 
to  set  aside  the  conveyance.  While  the  suit  was  pending 
she  died  leaving  a  will,  by  which  she  devised  her  estate  to 
her  husband,  and  on  her  death  being  suggested  he  was  sub- 
stituted as  devisee  and  executor  by  virtue  of  the  statute.  In 
this  case  James  Berry  did  not  exercise  his  right  (if  he  had 
any)  to  have  the  deed  set  aside,  the  term  of  the  contract 
(if  there  was  any)  had  expired,  and  his  personal  right  or 
privilege  did  not  pass  to  the  complainant  as  devisee.  If 
there  was  a  contract  to  pay  funeral  expenses  which  was  not 
complied  with,  it  would  only  give  rise  to  an  action  for  dam- 
ages and  would  not  be  available  for  the  purpose  0/  setting 
aside  the  deed  under  any  rule  established  by  this  court. 

The  decree  is  reversed  and  the  cause  is  remanded,  with 
directions  to  dismiss  the  original  bill  and  to  enter  a  decree 
in  accordance  with  the  prayer  of  the  cross-bill. 

Reversed  and  remanded,  ivith  directions. 
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William  S.  McCracken,  Plaintiff  in  Error,  vs.  The  City 
OF  Joliet  et  ai  Defendants  in  Error. — ^William  S. 
McCracken,  Plaintiff  in  Error,  vs,  Arthur  B.  Cow- 
ing et  al.  Defendants  in  Error. 

Opinion  Hied  December  22,  ipi^ — Rehearing  denied  Feb.  2,  ipi6. 

1.  MuNiciPAi.  CORPORATIONS — effect  where  stakes  of  the  origi- 
nal survey  of  street  cannot  be  located.  Where  none  of  the  stakes 
of  the  original  survey  of  a  street  can  be  located  or  their  precise 
location  otherwise  ascertained,  the  conduct  of  lot  owners  in  build- 
ing and  maintaining  their  improvements  within  a  certain  line  and 
the  conduct  of  the  city  in  maintaining  a  sidewalk  with  reference 
to  the  same  line  must  be  given  great  weight  in  determining  the 
location  of  the  street  line. 

2.  Attorneys'  liens — when  attorney's  lien  attaches  to  certifi- 
cate of  evidence.  Where  attorneys  who  have  been  conducting  a 
case  are  discharged  while  the  certificate  of  evidence,  which  has  not 
•yet  been  filed,  is  in  their  hands  for  the  purpose  of  perfecting  an 
appeal  or  suing  out  a  writ  of  error,  they  have  a  retaining  lien  on 
the  certificate  of  evidence  for  their  fees,  and  on  the  hearing  to  de- 
termine the  amount  of  fees  the  client  is  not  entitled  to  a  jury  trial. 

Writs  of  Error  to  the  Circuit  Court  of  Will  county ; 
the  Hon.  Frank  L.  Hooper,  and  Hon.  Dorrance  Dibell, 
Judges,  presiding. 

Jones,  Addington,  Ames  &  Seibold,  (Keene  H.  Ad- 
DiNGTON,  and  Walter  Hamilton,  of  counsel,)  for  plain- 
tiff in  error. 

Cowing  &  King,  for  themselves;  T.  V.  Gorey,  and 
John  W.  Downey,  for  the  city  of  Joliet  and  J.  R.  Lamb. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

A  bill  was  filed  in  the  circuit  court  of  Will  county  by 
plaintiff  in  error,  William  S.  McCracken,  against  the  city 
of  Joliet  and  James  R.  Lamb,  an  adjoining  property  owner, 
to  enjoin  said  city  and  said  Lamb  from  interfering  with 
the  construction  of  a  brick  building  by  McCracken  on  the 
land  which  he  claimed  as  part  of  his  lot  but  which  the  city 
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authorities  claimed  to  be  an  encroachment  of  about  three 
and  one-half  feet  on  what  always  had  been  and  should  be 
reserved  for  sidewalk  purposes  as  part  of  the  street.  After 
the  pleadings  were  settled  a  hearing  was  had  before  the 
chancellor,  which  resulted  in  a  decree  being  entered  June  28, 
1912,  dismissing  the  bill  for  want  of  equity.  From  that  de- 
cree an  appeal  was  prayed  to  this  court,  but  as  the  certificate 
of  evidence,  though  presented  to  the  trial  judge  within  the 
time  allowed,  could  not,  for  reasons  hereinafter  stated,  be 
signed  and  filed  in  time,  the  case  was  brought  here  on  a 
short  record.  On  October  i,  191 2,  on  motion  of  the  then 
appellant,  the  appeal  was  dismissed  in  this  court,  and  the 
case  was  thereafter  re-docketed  in  the  circuit  court  of  Will 
county  February  11,  191 5.  Plaintiff  in  error  on  October 
22,  1914,  filed  a  separate  suit  in  said  circuit  court,  alleg- 
ing in  his  petition  the  refusal  of  his  former  solicitors  in 
the  main  suit  to  deliver  the  original  certificate  of.  evidence 
in  that  case  and  praying  the  court  to  require  them  to  do  so, 
in  order  that  the  suit  might  be  brought  to  this  court  on  a 
writ  of  error.  The  respondents  in  the  second  suit,  plaintiff 
in  error's  former  attorneys,  Arthur  B.  Cowing  and  Samuel 
VV.  King,  filed  their  joint  answer,  alleging  that  by  agree- 
ment with  plaintiff  in  error  they  were  to  take  the  original 
case  to  the  Supreme  Court  and  were  to  be  paid  nothing  if 
they  lost  the  suit  and  $150  if  they  won,  and  further  alleg- 
ing their  wrongful  discharge,  and  that  they  had  a  statu- 
tory and  common  law  lien  on  such  certificate  of  evidence 
for  their  fees,  to  be  determined  upon  a  basis  of  quantum 
meruit.  February  11,  191 5,  this  second  suit  was  consoli- 
dated with  the  first,  and  thereafter  the  chancellor  entered  a 
decree  or  order  allowing  respondents  a  lien  on  said  certifi- 
cate of  evidence  and  finding  their  reasonable  fees  to  be  $100. 
Several  months  after  the  final  order  was  entered  in  this 
matter  plaintiff  in  error  asked  to  have  the  order  modified 
by  granting  permission  to  present  for  signature  and  to  file 
a  certificate  of  evidence  as  to  the  testimony  heard  on  the 
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question  of  attorneys'  fees.  This  last  motion  was  denied 
and  there  is  no  certificate  of  evidence  here  as  to  the  said 
testimony.  By  virtue  of  subsequent  orders  and  the  payment 
of  the  $ioo  to  the  attorneys  the  certificate  of  evidence  in 
the  original  suit  was  filed  as  of  September  24,  191 2.  This 
writ  of  error  has  been  sued  out  to  review  the  entire  record 
as  to  the  consolidated  cause. 

We  will  first  take  up  and  consider  the  question  in  the 
main  suit  as  to  the  bill  for  an  injunction  to  restrain  the 
city  and  Lamb  from  interfering  with  the  construction  of 
the  brick  building  by  plaintiff  in  error.  The  lot  in  question, 
forty-four  feet  wide,  upon  which  said  building  was  to  be 
erected,  is  situated  on  the  south  side  of  Cass  street,  in  the 
city  of  Joliet.  Cass  street  runs  east  and  west,  and  said  lot 
is  the  third  one  west  of  the  intersection  of  Cass  street  and 
Eastern  avenue.  Defendant  in  error  Lamb  owns  a  lot  im- 
proved  with  a  brick  building  immediately  west  of  said  lot. 
Adjoining  plaintiff  in  error's  lot  on  the  east  is  one  owned 
by  Augustine,  which  is  improved  by  a  frame  building.  Next 
east  of  Augustine's  property  is  a  brick  building  owned  and 
occupied  by  plaintiff  in  error.  Plaintiff  in  error's  lot  in 
question  has  been  vacant  for  many  years.  It  was  owned 
by  Mary  Dames  from  1880  until  purchased  by  plaintiff  in 
error  in  November,  1909.  For  many  years  a  bill-board  had 
stood  across  the  front  of  this  lot  In  July,  1910,  plaintiff 
in  error,  with  helpers,  knocked  the  bill-board  down  and  put 
up  a  fence  where  he  claims  his  north  line  is,  and  started  to 
build  a  brick  wall  which  would  be  several  feet  north  of  the 
front  of  the  buildings  on  that  street  in  that  locality.  The 
city  authorities,  we  understand  from  the  record,  moved  this 
fence  back  and  caused  the  arrest  of  the  plaintiff  in  error. 
He  later  made  another  attempt  to  build  on  what  he  claimed 
to  be  his  line,  which  the  city  prevented.  The  original  bill 
herein  was  thereafter  filed. 

The  principal  question  in  this  case  is  the  proper  location 
of  the  south  line  of  Cass  street.     Plaintiff  in  error  claims 
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that  this  line  is  about  three  and  one-half  feet  north  of  the 
buildings  on  either  side  of  him.  Defendants  in  error  con- 
tend that  the  line  of  the  adjoining  buildings  marks  the 
approximate  location  of  the  said  street  line.  They  further 
contend  that  even  though  the  north  line  of  said  buildings  is 
not  the  exact  location  of  said  street  line  as  originally  laid 
out,  said  original  location  cannot  now  be  determined,  as  the 
evidence  shows  the  original  survey  stakes  cannot  be  found, 
and  that  on  this  record  plaintiff  in  error  is  estopped  by  the 
public  use  of  this  disputed  ground  as  far  back  as  the  line 
connecting  the  front  of  the  adjoining  buildings,  from  claim- 
ing any  land  north  of  said  line. .  The  trial  court  found  sub- 
stantially as  claimed  by  the  defendants  in  error,  finding  the 
south  line  of  Cass  street  in  front  of  plaintiff  in  error's  lot 
to  conform  to  the  north  line  of  the  Lamb  building  extended 
east.  This  line  would  intersect  the  projected  west  line  of 
the  Augustine  building  two  inthes  north  of  the  northwest- 
ern corner  of  said  buikling. 

During  the  time  that  Mary  Dames  owned  this  lot  there 
was  never  any  contention  with  reference  to  the  north  line 
of  said  lot.  She  built  a  sidewalk  in  front  of  her  lot  and  re- 
placed it  twice.  Under  this  sidewalk,  for  its  support,  she 
caused  to  be  built  two  walls,  about  eighteen  inches  thick  and 
several  feet  apart.  These  walls  are  still  under  the  sidewalk. 
From  the  evidence  we  should  judge  they  were  never  in- 
tended to  be  at  either  extreme  edge  of  the  walk.  They  are 
about  six  feet  high,  bringing  the  sidewalk  to  grade,  the  lot 
being  somewhat  low  at  this  point.  The  bill-board  was  built 
on  a  line  running  from  the  northwest  corner  of  the  Au- 
gustine building  to  about  a  foot  from  the  northeast  corner 
of  the  Lamb  building.  Several  witnesses  testified  that  they 
crawled  through  between  the  Lamb  building  and  the  bill- 
board to  get  down  onto  this  lot.  Plaintiff  in  error  contends 
that  they  were  able  to  do  this  because  the  west  end  of 
the  bill-board  was  a  sufficient  distance  north  of  the  north- 
east corner  of  the  Lamb  building  to  allow  a  person  to  get 
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through,  while  defendants  in  error  claim  that  the  bill-board, 
if  extended,  would  have  touched  the  north-east  corner  of 
the  Lamb  building  but  that  it  did  not  extend  quite  that  far. 
The  evidence  is  not  entirely  clear  on  this  point.  Fastened 
to  the  supports  of  the  bill-board  was  a  horizontal  strip  about 
even  with  the  sidewalk.  From  this  ran  several  two-by- fours 
toward  the  street.  On  the  top  of  these  three  planks  were 
placed,  running  in  the  same  direction  as  the  street  line,  thus 
extending  the  sidewalk  to  the  bill-board. 

Plaintiff  in  error  introduced  as  one  of  his  witnesses  Wil- 
liam H.  Zarley,  county  surveyor  of  Will  county,  who  testi- 
fied that  the  northeast  corner  of  the  lot  at  the  corner  of 
Cass  street  and  Eastern  avenue  was  shown  by  a  cross  cut  in 
the  stone  sidewalk;  that  this  cross  had  been  placed  there 
a  number  of  years  before  by  another  surveyor,  Comstock, 
now  deceased.  Zarley  testified  that  there  was  an  overplus 
of  about  three  feet  in  this  part  of  the  city  in  addition  to 
what  was  shown  on  the  plat;  that  there  used  to  be  two 
crosses  on  that  corner,  about  a  foot  apart.  Manifestly,  from 
this  witness'  testimony  the  actual  location  of  the  south  side 
of  Cass  street  as  indicated  on  the  original  plat  cannot  be 
stated  with  certainty,  as  the  stakes  of  the  original  survey, 
placed  when  it  was  platted,  cannot  be  found.  No  evidence 
was  offered  why,  when  or  how  Comstock  located  such  cross- 
mark  or  how  he  had  figured  with  reference  to  the  overplus. 
C.  D.  O'Callahan,  connected  with  the  engineering  depart- 
ment of  the  city  for  about  eighteen  years,  testified  at  length 
with  reference  to  street  lines,  curbs,  buildings,  sidewalks, 
etc.,  in  this  vicinity.  From  his  testimony,  which  is  not  in 
serious  conflict  with  any  other  in  the  record,  it  appears  that 
all  buildings  in  that  vicinity  for  a  distance  of  two  blocks 
west  of  Eastern  avenue  and  running  some  distance  east  of 
this  lot  were  situated  as  far  or  farther  south  than  the  north 
line  of  the  Lamb  building.  If  these  buildings  are  on  the 
original  street  line  Cass  street  would  be  about  seventy-two 
feet  wide  at  this  point.    On  the  original  plat  it  was  sixty- 
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six  feet.  Defendant  in  error  Lamb  testified  that  he  had 
built  on  his  lot,  immediately  west  of  the  lot  here  in  ques- 
tion, a  three-story  brick  building  in  189 1 ;  that  before  build- 
ing he  requested  city  surveyor  Comstock  to  locate  the  line 
of  the  street  and  built  on  the  line  thus  located.  This  is  the 
same  surveyor  who  made  the  cross  on  the  stone  on  the 
corner  of  Eastern  avenue. 

From  the  evidence  in  the  record  it  appears  that  the  bill- 
board was  built  along  the  front  part  of  the  property  be- 
tween eighteen  and  twenty  years  before  this  trial,  and  that 
during  all  that  time  the  planks  were  placed  on  the  scantlings 
next  to  said  bill-board,  parallel  with  the  street,  these  planks 
being  used  by  all  people  who  wished  to  walk  on  them,  as 
part  of  the  sidewalk.  The  testimony  shows  that  Cass  street 
at  this  point  was  formerly  largely  used  for  residence  pur- 
poses but  that  recently  it  had  changed  to  a  business  street. 
There  is  considerable  testimony  by  neighbors  as  to  the  lo- 
cation of  former  sidewalks  and  the  bill-board,  but,  as  usual 
in  matters  of  this  kind,  it  is  not  very  definite  and  somewhat 
conflicting,  as  none  of  them  had  ever  measured  or  made 
a  record  as  to  the  actual  measurements  or  conditions  of 
former  sidewalks,  bill-board,  etc.  The  weight  of  the  evi- 
dence, in  our  judgment,  sustains  the  decree  of  the  trial  court 
that  all  the  space  north  of  the  north  line  of  the  Lamb  build- 
ing, extended  across  this  lot,  had  been  for  twenty  years  or 
more  planked  and  used  for  a  sidewalk;  that  the  city  had 
accepted  such  space  as  part  of  the  sidewalk  and  kept  it  in 
repair,  the  same  as  it  kept  in  repair  other  sidewalks. 

When  none  of  the  stakes  in  an  original  survey  can  be 
located  or  their  precise  location  ascertained,  the  conduct  of 
lot  owners  in  building  and  maintaining  their  improvements 
within  a  certain  lin^,  and  that  of  the  city  in  maintaining  its 
sidewalk  for  many  years  with  reference  to  the  same  line, 
must  be  given  great  weight  in  determining  the  location  of 
the  street  line.  (City  of  ML  Carmel  v.  McClintock,  155 
111.  608;    City  of  Decatur  v.  Niedermeycr,  168  id.  68.) 
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None  of  the  buildings  on  the  south  side  of  Cass  street,  in 
this  vicinity,  extended  further  north  than  the  Lamb  build- 
ing, and  the  sidewalk,  as  we  understand  from  the  evidence, 
extended  as  far  south  on  the  other  lots  as  the  north  line  of 
the  Lamb  building.  On  this  record  we  think  the  proof 
shows  that  plaintiff  in  error  is  barred  from  asserting  any 
rights  to  said  disputed  strip  as  against  the  right  of  the  pub- 
lic to  use  the  same  for  sidewalk  purposes. 

This  leaves  for  consideration  the  question  of  the  cor- 
rectness of  the  trial  court's  order  as  to  the  lien  of  attorneys 
Cowing  and  King  upon  the  certificate  of  evidence.  This 
certificate  of  evidence  had  been  loaned  to  the  attorneys  by 
the  court  reporter  to  enable  them  to  present  it  to  the  trial 
judge  and  to  prepare  their  abstract  and  briefs,  but  the  re- 
porter refused  to  surrender  the  certificate  for  filing  until 
McCracken  had  paid  him  for  preparing  the  same  in  accord- 
ance with  his  agreement.  McCracken  subsequently  finished 
his  payments  to  the  reporter  and  the  latter  informed  the 
attorneys  that  the  certificate  of  evidence  was  released  from 
his  claim,  but  the  attorneys  were  prevented  from  prosecut- 
ing a  writ  of  error  because  McCracken  failed  to  advance 
the  fees  necessary  to  obtain  the  record  from  the  clerk  of 
the  court.  Plaintiff  in  error  decided  not  to  continue  said 
attorneys'  services  and  employed  other  attorneys.  Cowing 
and  King  claimed  they  were  wrongfully  discharged  and 
were  entitled  to  compensation  on  a  quantum  meruit  basis 
and  to  a  lien  for  such  fees  on  these  papers  in  their  hands. 
The  trial  court,  as  already  stated,  ruled  in  their  favor  arid 
allowed  them  as  reasonable  attorney's  fees  $ioo,  ordering 
that  this  be  paid  before  they  be  required  to  deliver  over 
said  papers.  It  appears  by  a  plea  of  release  of  errors  filed 
by  Cowing  and  King  in  this  court  that  such  money  was 
paid  and  the  certificate  of  evidence  delivered  as  required  by 
said  order,  and  by  a  nunc  pro  tunc  order,  as  before  stated, 
was  filed  and  became  for  the  first  time  a  part  of  the  rec- 
ords of  the  court.    The  question  of  attorneys'  liens  was  dis- 
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cussed  at  length  by  this  court  in  Sanders  v.  Seelye,  128  111. 
631.  It  was  there  said  that  attorneys*  liens  are  classed  as 
general  or  retaining  liens  and  charging  or  special  liens ;  that 
the  first  attach  to  all  the  papers,  documents,  etc.,  which  the 
attorney  receives  professionally,  and  the  second  only  upon 
those  which  are  recovered  through  his  professional  services. 
Under  the  reasoning  of  that  case  we  think  these  papers 
could  clearly  be  held  under  a  retaining  lien  and  that  the 
trial  court  ruled  correctly  on  this  question.  The  weight  of 
authority  in  other  jurisdictions  also  strongly  supports  this 
conclusion.  Weeks  on  Attorneys  at  Law,  778 ;  2  Thornton 
on  Attorneys  at  Law,  sees.  573,  577,  inclusive;  3  Am.  & 
Eng.  Ency.  of  Law, — 2d  ed. — ^454,  and  cases  cited ;  4  Cyc. 
1 01 5,  and  cited  cases. 

Counsel  for  plaintiff  in  error  concede  that  attorneys  have 
a  possessory  lien  on  the  papers  of  their  clients  ordinarily 
placed  in  their  hands,  but  argue  that  this  certificate  of  evi- 
dence and  copy  were  placed  in  the  hands  of  respondents  for 
the  special  purpose  of  making  up  the  record  and  perfecting 
an  appeal  to  this  court,  and  that  under  these  circumstances 
they  were  not  entitled  to  such  a  lien.  As  the  certificate  of 
evidence  on  the  question  of  attorney's  fees  is  not  in  this 
record  we  cannot  say  that  the  plaintiflf  in  error's  claim  as 
to  why  or  how  these  papers  were  placed  iTi  Cowing  and 
King's  hands  is  the  correct  one.  From  what  does  appear, 
and  from  the  statements  of  counsel,  we  gather  that  plaintiflf 
in  error  employed  other  attorneys  because  he  thought  Cow- 
ing and  King  were  not  proceeding  fast  enough  with  his  case 
and  were  giving  him  dilatory  answers  when  he  protested 
against  delay.  The  attorneys  claim  they  were  not  proceed- 
ing with  the  case  because  plaintiflf  in  error  delayed  in  ad- 
vancing the  necessary  circuit  clerk's  and  stenographers'  fees 
in  order  to  get  the  record  in  shape.  Even  according  to 
plaintiflf  in  error's  own  argument  these  papers  were  in  coun- 
sel's hands  for  the  purpose  of  perfecting  an  appeal  or  taking 
out  a  writ  of  error.     There  is  nothing  we  can  find  in  this 
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record  that  indicates  that  the  purpose  for  which  they  had 
possession  of  these  papers  was  inconsistent  with  or  adverse 
to  their  right  to  assert  such  a  lien.  (2  Thornton  on  Attor- 
neys at  Law,  sees.  638,  639,  and  authorities  cited.)  From 
this  record  we  cannot  say  that  there  is  any  error  with  ref- 
erence to  the  trial  court's  rulings  with  reference  to  this 
matter.  His  former  attorneys  being  entitled  to  this  lien, 
plaintiff  in  error  was  not  entitled,  under  the  constitution, 
to  a  jury  trial  as  to  these  attorneys'  fees.  Standidge  v. 
Chicago  Railways  Co,  254  111.  524. 

In  view  of  the  conclusions  we  have  already  reached  it 
is  unnecessary  for  us  to  consider  or  decide  the  other  ques- 
tions raised  as  to  the  plea  of  release  of  errors. 

The  decrees  of  the  circuit  court  in  both  matters,  as  con- 
solidated  here,  will  be  affirmed.  ^^^^^^^  affirmed. 


MargerETE  Hengen,  Plaintiff  in  Error,  vs.  Gustave  B. 

Hengen,  Defendant  in  Error. 

Opinion  Hied  December  22,  iqi§ — Rehearing  denied  Feb.  2^  1^16. 

Contempt — what  necessary  to  purge  a  party  from  contempt  for 
failure  to  pay  alimony.  Failure  to  pay  alimony  ordered  by  a  de- 
cree is  prima  ftcie  evidence  of  contempt,  and  if  it  is  sought  to 
show  the  failure  to  pay  is  because  of  inability  to  do  so,  the  party 
must  show,  with  reasonable  certainty,  the  money  received  since  the 
decree  was  entered  and  that  it  was  used  in  paying  expenses  which 
under  the  law  he  should  have  paid  before  paying  the  alimony. 

Cart  WRIGHT,  J.,  dissenting. 

Writ  of  Error  to  the  Branch  "B''  Appellate  Court  for 
the  First  District ; — ^heard  in  that  court  on  appeal  from  the 
Circuit  Court  of  Cook  county;  the  Hon.  John  P.  Mc- 
GooRTY,  Judge,  presiding. 

Manierre  &  Pratt,  for  plaintiff  in  error. 

E.  G.  Lancaster,  for  defendant  in  error. 
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Mr.  Chief  Justice  Farmer  delivered  the  opinion  of 
the  court : 

This  case  comes  to  this  court  by  writ  of  certiorari  to 
review  a  judgment  of  the  Appellate  Court  reversing  a  judg- 
ment of  the  circuit  court  of  Cook  county  adjudging  defend- 
ant in  error  guilty  of  contempt  of  court  for  failing  and  re- 
fusing to  comply  with  a  judgment  and  decree  of  the  circuit 
court  for  the  payment  by  him  to  his  wife,  plaintiff  in  error 
here,  of  alimony  pendente  lite  and  solicitor's  fees. 

In  March,  191 1,  plaintiff  in  error  filed  her  bill  in  the 
circuit  court  for  separate  maintenance.  The  bill  made  vari- 
ous charges  against  defendant  in  error  as  reasons  why  the 
plaintiff  in  error  was  living  separate  and  apart  from  him 
without  her  fault.  Defendant  in  error  answered  the  bill, 
denying  the  charges  made  against  him  and  charging  his  wife 
with  misconduct.  July  14,  1911,  plaintiff  in  error  applied 
to  the  court  for  an  order  for  the  payment  by  defendant  in 
error  to  her  of  alimony  pendente  lite.  Upon  the  hearing 
of  this  application,  which  was  resisted  by  defendant  in  er- 
ror, both  parties  offered  proof  of  the  amount  and  value  of 
defendant  in  error's  estate  and  property.  The  hearing  re- 
sulted in  an  order  and  decree  that  defendant  in  error  pay 
plaintiff  in  error,  as  alimony  pendente  lite,  $150  per  month, 
and  that  he  also  pay  her  $200  for  solicitor's  fees.  From 
this  decree  defendant  in  error  appealed  to  the  Appellate 
Court.  That  court  affirmed  the  decree  October  9,  191 3. 
On  November  11,  1913,  the  order  of  affirmance  was  filed 
in  the  circuit  court.  On  November  8,  1913,  notice  was 
served  on  the  solicitors  for  defendant  in  error  that  plaintiff 
in  error  would  apply  to  the  court  on  November  11  for  a 
rule  on  defendant  in  error  to  show  cause  why  he  should 
not  be  punished  for  contempt  of  court  in  failing  to  comply 
with  the  order  for  the  payment  of  alimony  and  solicitor's 
fees.  In  support  of  the  application  for  a  rule  on  defend- 
ant in  error  the  affidavit  of  plaintiff  in  error  was  filed,  in 
which  it  was  alleged  defendant  in  error  had  never  paid  any- 
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thing  whatever  under  the  order  for  the  payment  of  alimony 
and  solicitor's  fees  pendente  lite,  and  that  there  was  then 
due  plaintiff  in  error  under  said  order  $4250  and  that  de- 
fendant in  error  was  fully  able  to  pay  said  sum.  On  No- 
vember 17,  1913,  an  order  was  entered  ruling  defendant  in 
error  to  show  cause  why  he  should  not  be  punished  for  con- 
tempt of  court  in  failing  and  refusing  to  comply  with  the 
order  and  decree  for  the  payment  of  alimony  and  solicitor's 
fees.  By  the  order  defendant  in  error  was  given  until  De- 
cember 8,  191 3,  at  ten  o'clock  A.  M.,  to  answer  th^  rule. 
On  December  8  the  hearing  was  continued  until  December 
22,  191 3,  on  which  day  a  hearing  was  had  and  an  order 
entered  reciting  that  the  cause  coming  on  to  be  heard  on 
the  motion  and  affidavit  of  plaintiff  in  error,  and  it  appear- 
ing to  the  court  certified  copies  of  the  orders  of  November 
17  and  December  8  had  been  personally  served  upon  de- 
fendant in  error  on  December  9,  and  he  not  appearing  and 
having  failed  to  show  cause  why  he  should  not  be  adjudged 
in  contempt,  he  was  adjudged  to  be  in  contempt  of  court 
and  an  attachment  was  ordered  issued  to  bring  his  body 
before  the  court  to  show  cause  why  he  should  not  be  com- 
mitted to  jail  for  contempt.  Defendant  in  error  was  out 
of  the  jurisdiction  of  the  court  at  the  time  this  order  was 
entered  and  was  not  arrested  under  the  attachment  until 
April  2^^  1914,  when  he  was  brought  before  the  court.  He 
was  represented  by  counsel  at  this  time  and  testified,  at- 
tempting to  justify  his  faifure  to  comply  with  the  order  of 
the  court  on  the  ground  of  his  financial  inability  to  do  so. 
This  hearing  resulted  in  defendant  in  error  being  adjudged 
in  contempt,  and  he  was  committed  to  the  county  jail  for 
six  months  or  until  he  should  have  paid  the  alimony  found 
due  or  until  released  by  due  process  of  law.  Defendant  in 
error  appealed  from  that  judgment  to  the  Appellate  Court. 
That  court  reversed  the  judgment,  and  on  the  application 
of  plaintiff  in  error  the  case  is  brought  to  this  court  by 
writ  of  certiorari. 


hb.'l6.]  Hengen  V,  Hengen.  281 

In  the  bill  for  separate  maintenance  plaintiff  in  error 
alleges  defendant  in  error  is  a  wealthy  man;  that  he  is 
a  promoter  and  owner  of  railroads,  coal  lands  and  other 
enterprises,  and  that  he  has  a  financial  rating  of  about 
$800,000;  that  he  owns  bonds  of  the  Kentucky  Midland 
Railroad  Company  of  a  par  value  of  $215,000,  stock  of  said 
railroad  of  a  par  value  of  $61,250  and  stock  of  the  Ken- 
tucky Midland  Coal  Company  of  a  par  value  of  $78,900; 
that  he  owns  stocks  and  bonds  of  the  Oregon  and  South- 
eastern Railroad  Company  of  a  par  value  of  about  $500,- 
000 ;  that  he  owns  lands  in  Florida,  Colorado,  Kansas  City 
and  Missouri  of  a  value  of  several  thousand  dollars,  stock 
in  other  corporations  of  the  value  of  several  thousand  dol- 
lars, and  that  he  carries  $100,000  life  insurance.  In  his 
answer  defendant  in  error  admits  he  owns  $215,000,  par 
value,  of  the  bonds  of  the  Kentucky  Midland  Railroad 
Company  but  alleges  a  large  part  of  them  is  hypothecated 
for  debts.  He  admits  owning  758  shares  of  stock  of  said 
railroad  but  avers  it  is  without  present  value.  He  admits 
owning  stock  in  the  Kentucky  Midland  Coal  Company  and 
the  Oregon  and  Southeastern  Railroad  Company  but  avers 
it  has  no  value;  admits  he  owns  355  acres  of  Kentucky 
coal  rights  of  a  value  of  $15  per  acre;  that  he  owns  real 
estate  in  Florida  of  a  probable  value  of  $400,  in  Kansas 
City  of  a  value  of  $650,  500  acres  of  land  in  Missouri  of 
a  probable  value  of  $2500,  and  that  he  owns  760  acres  in 
Missouri  which  he  had  before  that  time  given  to  his  son. 
He  also  admits  owning  stock  in  other  corporations  which 
he  alleges  is  of  little  or  no  value.  On  the  hearing  in  the 
contempt  proceeding  he  testified  that  he  then  owned  Ken- 
tucky Midland  railroad  bonds  of  a  par  value  of  $26,000 
which  were  not  hypothecated,  but  he  claimed  they  then  had 
no  market  value;  an  equity  of  about  $1100  in  500  acres 
of  incumbered  Missouri  land ;  land  in  Florida  of  a  value 
of  $800  and  Kansas  City  real  estate  of  a  value  of  $600; 
an  equity  in  an  incumbered  Minnesota  farm  of  a  value  of 
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$1200;  355  acres  of  Kentucky  coal  rights,  valued  at  from 
$6  to  $8  per  acre,  and  Oregon  and  Southeastern  railroad 
bonds  which  he  claimed  had  no  present  value.  He  claimed 
to  be  indebted  in  the  sum  of  $90,000.  He  testified  that  he 
had  not  been  in  a  position,  since  the  order  for  the  pay- 
ment of  alimony  was  entered,  to  pay  $150  per  month.  He 
admitted  that  at  various  times  since  that  decree  he  had 
amounts  of  money,  sometimes  $200  and  sometimes  as  much 
as  $1500,  but  that  he  used  it  to  pay  living  expenses,  office 
expenses  and  interest.  He  admitted  a  net  worth  of  $35,000 
in  securities  but  not  in  cash.  He  admitted  his  ability  to  pay 
$750  at  the  time  of  the  hearing  but  claimed  he  was  unable 
to  pay  more.  He  testified  that  his  wife  had  $1600  loaned 
at  interest  which  he  had  given  her  before  the  suit  was  be- 
gun, and  that  she  had  $25,000  of  preferred  and  $25,000  of 
common  stock  of  the  Kentucky  Midland  Railroad  Company 
which  he  had  given  her  and  that  it  could  be  readily  sold 
for  $15,000.  He  further  stated  that  at  his  request  plaintiff 
in  error  met  him  in  Milwaukee  about  two  weeks  before 
the  hearing  in  the  contempt  proceedings;  that  he  desired 
to  make  some  kind  of  a  settlement  with  her;  that  he  was 
able  to  offer  her  $5000  in  cash,  among  other  things,  which 
he  expected  to  borrow  from  a  wealthy  relative,  $12,000  or 
$12,500  in  bonds  of  the  Kentucky  Midland  Railroad  Com- 
pany upon  which  he  would  guarantee  to  redeem  the  coupons 
each  month  at  the  rate  of  $50,  and  in  addition  he  offered 
to  give  her  the  500  acres  of  land  in  Missouri  that  was  in- 
cumbered, free  from  incumbrance,  and  testified  he  thought 
he  could  buy  the  760  acres  back  from  the  present  owner 
for  less  than  $12,060.  Plaintiff  in  error  admitted  that  her 
husband  had,  before  the  bill  was  filed  for  separate  mainte- 
nance, given  her  $1600,  but  denied  she  had  loaned  it.  She 
testified  she  had  used  all  of  it  except  $200. 

We  are  strongly  impressed  that  the  failure  of  defend- 
ant in  error  to  pay  the  alimony,  or  any  part  thereof,  was 
not  due  to  his  financial  inability  to  do  so  but  to  his  disin- 
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clination  to  pay  it.  His  business  enterprises  had  been  on 
an  extensive  scale,  and  while,  undoubtedly,  many  of  the 
stocks  and  bonds  he  owns  are  worth  less  than  par  and  some 
of  them  have  no  market  value,  we  are  satisfied  his  means 
were  ample  to  enable  him  to  pay  the  alimony  awarded.  He 
admits  that  at  various  times  since  the  order  was  entered 
he  has  been  in  possession  of  sums  of  money  ranging  from 
$200  to  $1500,  yet  he  has  never  paid  or  offered  to  pay  any 
sum  whatever  to  plaintiff  in  error,  except  the  offer  of  set- 
tlement made  about  two  weeks  before  the  hearing.  The 
settlement  he  then  proposed  would  have  required  him  to 
raise  more  money  than  would  have  been  necessary  to  pay 
the  alimony.  He  failed  to  appear  in  answer  to  the  rule  to 
show  cause  why  he  should  not  be  attached  for  contempt, 
for  the  purpose  of  showing  that  his  failure  to  pay  was  not 
willful  and  contumacious  but  that  it  was  because  of  his 
financial  inability.  When  brought  in  under  the  attachment, 
after  he  had  been  adjudged  guilty  of  contempt,  the  show- 
ing made  in  the  attempt  to  purge  himself  was  not  of  a 
character  to  convince  the  court  that  he  in  good  faith  was 
unable  to  make  the  payment.  He  not  only  has  not  paid 
or  offered  to  pay  anything,  but  has  interposed  every  obstacle 
and  objection  possible  to  avoid  paying.  The  following  lan- 
guage from  Deen  v.  Bloomer,  191  111.  416,  is  pertinent  to 
this  case  (p.  423) :  "Counsel  attempt  to  say  that  the  al- 
lowance of  alimony  was  too  large.  It  does  not  appear  that 
this  was  the  reason  he  failed  to  comply  with  the  mandate 
of  the  court.  He  did  not  question  the  propriety  of  the  al- 
lowance but  pursued  a  course  which  indicated  that  he  ac- 
quiesced in  the  justice  of  the  order.  Furthermore,  if  he 
had  indicated  a  desire  to  pay  any  part  of  it  and  the  amount 
had  appeared  to  the  court  to  be  unjust  because  beyond  his 
means  and  ability  to  pay,  the  order  was  subject  to  be  modi- 
fied at  any  time,  and  doubtless  would  have  been.  He  dur- 
ing the  seven  years  made  no  complaint  as  to  the  amount 
of  allowance,  but  only  when  attached  for  contempt  does  he 
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attempt  to  resort  to  that  excuse  for  his  failure  to  comply 
with  the  order  of  the  court.  The  burthen  of  proof  was 
upon  him  to  show  that,  acting  in  good  faith  and  with  an 
honest  purpose  to  comply  with  the  order  of  the  court^  he 
was  unable  to  do  so, — and  this,  we  think,  the  circuit  court 
was  justified  in  finding  he  failed  to  do." 

Defendant  in  error  sought  to  avoid  the  obligation  im- 
posed by  the  decree  for  alimony  pendente  lite,  and  the  judg- 
ment of  the  Appellate  Court  affirming  the  decree  of  the 
circuit  court  fixed  that  obligation  but  it  did  not  end  his  ef- 
forts to  avoid  making  the  payments.  He  may  have  thought 
himself  justified  in  doing  so  because  of  the  alleged  im- 
proper and  oppressive  conduct  of  his  wife,  but  that  question 
was  settled  by  the  affirmance  of  the  decree  for  alimony. 
Whether,  as  contended  by  defendant  in  error,  he  was  au- 
thorized, at  the  time  the  order  of  commitment  was  made,  to 
purge  himself  of  contempt  by  showing  his  inability  to  pay 
or  whether  he  should  have  before  that  time  made  applica- 
tion to  the  court  for  a  reductiop  of  the  amount  is  not  im- 
portant to  be  here  decided,  for  in  our  opinion  he  utterly 
failed  to  justify  his  refusal  to  pay  the  alimony.  It  is  not 
denied  that  in  such  cases  courts  of  chancery  have  power  to 
commit  for  contempt.  In  Shaffner  v.  Shaffner,  212  111.  492, 
it  was  held  that  the  failure  to  pay  alimony  is  prima  facie 
evidence  of  contempt,  and  where  it  is  sought  to  show  that 
the  failure  to  pay  is  due  to  inability,  the  party  must  show, 
with  reasonable  certainty,  the  amount  of  money  he  has  re- 
ceived since  the  order  was  made  and  that  it  has  been  dis- 
bursed in  the  payment  of  expenses  which,  under  the  law,  he 
should  pay  before  making  any  payment  on  the  decree  for 
alimony.  Defendant  in  error's  showing  of  his  property  and 
the  money  received  by  him  since  the  decree  for  alimony 
and  the  manner  in  which  the  money  was  expended  is  of  a 
most  general  character  and  wholly  insufficient.  See,  also, 
Barclay  v.  Barclay,  184  III.  471. 
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The  judgment  of  the  Appellate  Court  is  reversed  and 
the  judgment  of  the  circuit  court  is  affirmed. 

Judgment  reversed. 

Mr.  Justice  Cartwright:    I  agree  with  the  conclu- 
sion reached  by  the  Appellate  Court. 


RoMANTA  T.  Miller,  Appellee,  vs.  Jacob  Glos  et  al. 

Appellants. 

Opinion  Hied  December  22,  ipi^ — Rehearing  denied  Feb.  j,  ipi6. 

1.  Registration  of  title — proof  must  show  whether  premises 
are  occupied  or  unoccupied.  An  application  for  initial  registration 
of  title  must  allege,  and  the  proof  must  show,  whether  the  prem- 
ises are  occupied*  or  unoccupied. 

2.  Same — what  sufficient  proof  that  premises  were  unoccupied. 
In  a  proceeding  to  register  title  to  premises  which  are  alleged  in 
the  petition  to  be  unoccupied,  testimony  of  a  witness  that  he  had 
made  an  examination  of  the  premises,  that  there  were  no  improve- 
ments upon  it  and  that  the  premises. had  never  been  occupied  by 
anybody  sufficiently  shows  that  they  were  unoccupied,  even  though 
it  appears  on  cross-examination  that  he  made  one  examination  a 
year  before  ^he  application  was  made  but  was  not  asked  when,  if 
ever,  he  made  any  other  visit. 

3.  Same — testimony  that  premises  are  "unoccupied"  means  the 
same  as  such  word  means  in  the  statute.  Since  the  act  concerning 
registration  of  titles  uses  the  words  "occupied"  and  "unoccupied" 
with  reference  to  the  condition  of  the  premises,  testimony  of  a  wit- 
ness that  premises  were  "unoccupied"  means  whatever  the  statute 
means  in  that  respect,  whether  the  word  "occupied"  should  or 
should  not  be  construed  as  synonymous  with  "possession." 

Appeal  from  the  Circuit  Court  of  Cook  county;    the 
Hon.  Samuel  C.  Stough,  Judge,  presiding. 

John  R.  O'Connor,  and  Alben  F.  Bates,  for  appel- 
lants. 

Elbert  C.  Ferguson,  for  appellee. 
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Mr.  Justice  Carter  delivered  the  opinion  of  the  court: 

This  was  an  application  filed  in  the  office  of  the  clerk  of 
the  circuit  court  of  Cook  county  January  lo,  191 5,  by  ap- 
pellee, to  register  title  to  lots  i,  2  and  3  in  block  i,  in 
William  T.  Little's  subdivision  of  block  6  in  Carolines  sub- 
division, etc.,  in  said  county,  he  claiming  to  be  the  owner 
in  fee  simple.  Jacob  Glos  and  others  filed  answers  denying 
the  allegations  of  the  application.  On  a  hearing  before  the 
examiner  a  report  was  returned  in  favor  of  appellee  and  a 
decree  entered  in  the  circuit  court  accordingly.  From  that 
decree  this  appeal  has  been  taken. 

The  only  point  raised  is  as  to  whether  there  is  any  proof 
to  show  that  the  lots  in  question  were  unoccupied.  The 
application  alleged  that  they  were  not  occupied  at  the  time 
it  was  filed.  Without  question,  under  the  statute  concern- 
ing land  titles,  in  registering  title  the  application  must  al- 
lege, and  the  proof  show,  whether  the  property  is  occupied 
or  unoccupied.  (Jackson  v.  Glos,  243  111.  280;  Brooke  v. 
Glos,  243  id.  392.)  One  of  the  witnesses  for  appellee  tes- 
tified that  he  had  made  an  examination  of  this  property, 
and  that  there  were  no  improvements  on  it  and  no  person 
was  in  possession;  that  there  were  no  fences  or  buildings 
in  that  vicinity  within  a  block  or  two.  He  also  stated  that 
the  premises  had  never  been  occupied  by  anybody.  It  ap- 
peared on  his  cross-examination  that  he  made  one  visit  to 
the  premises  about  a  year  before  the  application  was  made, 
and  he  was  not  asked  when,  if  ever,  he  made  any  other  visit. 
It  is  a  fair  inference  from  his  testimony  that  he  knew  its 
condition  at  the  time  he  was  on  the  stand  and  during  the 
preceding  year. 

Counsel  for  appellants  argue  that  when  the  witness  tes- 
tified that  the  premises  had  never  been  occupied  he  did  not 
by  that  answer  cover  what  is  required  by  the  statute ;  that 
"occupancy  may  not  be  necessary  to  possession;"  that  a 
person  may  be  in  possession  of  a  lot  without  occupying  it. 
This  question  has  never  been  raised  and  passed  upon  in  con- 
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struing  the  statute  concerning  land  titles,  although  there  are 
expressions  in  some  of  the  decisions  which  indicate  that  the 
word  "occupancy"  might  be  used  as  a  synonym  for  posses- 
sion. The  statute  only  uses  the  word  "occupied"  and  does 
not  use  the  word  "possession."  Section  ii  requires  that 
the  application  shall  state,  among  other  things,  "whether 
the  land  is  occupied  or  unoccupied,  and,  if  occupied  by  any 
other  person  than  the  applicant,  the  name  and  post-office 
address  of  each  occupant,  and  what  estate  or  interest  he  has 
or  claims  in  the  land."  Section  i8  includes  practically  the 
same  requirements,  stating  that  when  the  matter  is  referred 
to  the  examiner  of  titles  he  shall  find,  among  other  things, 
"whether  the  land  is  occupied,  the  nature  of  the  occupation, 
if  occupied,  and  by  what  right,"  etc.  (Kurd's  Stat.  1913, 
pp.  538,  540.)  Counsel  practically  concede  that  if  the  an- 
swer of  this  witness  that  the  lot  had  never  been  "occupied 
complies  with  the  statute  and  that  the  word  "occupied 
means  the  same  as  "possession,"  then  the  testimony  of  this 
witness  is  sufficient  to  prove  the  allegations  of  the  appli- 
cation. Certainly,  when  the  question  to  the  witness  and  the 
answer  use  the  same  word  as  is  used  in  the  statute, — that 
is,  "occupied," — in  a  proceeding  of  this  kind,  it  must  be 
presumed  that  the  word  "occupied"  was  used  with  the  same 
meaning  as  it  is  used  in  the  statute.  To  put  any  other 
meaning  on  the  word  would  be  most  unreasonable.  If 
counsel  thought  that  the  witness  was  using  this  word  with 
a  different  meaning  from  what  he  claims  it  ought  to  mean, 
they  had  an  opportunity  of  finding,  by  cross-examination, 
how  the  witness  did  understand  the  word.  In  this  state 
of  the  record  it  is  unnecessarv  for  us  to  decide  whether 
the  word  "occupied"  in  this  statute  means  the  same  as 
"possession." 

The  decree  of  the  circuit  court  must  be  affirmed. 

Decree  affirmed. 


♦> 
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Frank  Nahser,  Appellee,  vs.  The  City  of  Chicago  et  aL 

Appellants. 

Opinion  Hied  December  22,  ipi^ — Rehearing  denied  Feb,  j,  ipi6. 

1.  Municipal  corpora.tions — statute  authorises  a  city  to  regu- 
late and  suppress  amusements.  Clause  41  of  paragraph  62  of  the 
Cities  and  Villages  act,  authorizing  cities  to  license,  tax,  regulate 
and  suppress  exhibitions,  shows  and  amusements,  gave  to  cities  all 
the  power  which  the  State  possessed  in  that  respect,  and  was  not 
intended  to  apply  only  to  such  exhibitions,  shows  and  amusements 
as  are  nuisances,  notwithstanding  the  language  of  clause  58  of  said 
paragraph,  which  gives  cities  power  to  regulate,  but  not  to  prohibit, 
places  of  amusement. 

2.  Same — city  may  prohibit  picture  show  within  two  hundred 
feet  of  church.  The  power  of  a  city  to  prohibit  amusements  does 
not  include  all  amusements  but  only  such  as  come  within  the  legiti- 
mate exercise  of  the  police  power;  but  this  includes  the  power  to 
prohibit,  by  ordinance,  a  moving  picture  show  within  two  hundred 
feet  of  a  church. 

Cooke,  J.,  dissenting. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  LocKwooD  Honore,  Judge,  presiding. 

Richard  S.  Folsom,  Corporation  Counsel,  (Leon 
HoRNSTEiN,  and  Frederick  A.  Brown,  of  counsel,)  for 
appellants. 

SoNNENSCHEiN,  Berkson  &  FiSHELL,  for  appellee. 

Mr.  Chief  Justice  Farmer  delivered  the  opinion  of 
the  court : 

Appellee,  Frank  Nahser,  brought  an  action  of  manda- 
mus  against  the  city  of  Chicago  and  the  mayor  and  clerk 
thereof,  to  compel  them  to  issue  to  him  a  license  to  con- 
duct a  motion  picture  show.  Appellee  is  the  lessee  of  a 
building  at  Fifty-third  street  and  Harper  avenue,  in  the  city 
of  Chicago.  The  adjoining  premises  on  the  west  are  the 
property  of  the  First  Presbyterian  Church  of  Hyde  Park. 
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The  church  edifice  and  buildings  attached  occupy  the  prop- 
erty of  the  church  up  to  the  building  in  which  it  is  pro- 
posed to  conduct  a  motion  picture  show  and  have  so  occu- 
pied said  premises  for  forty  years.  The  building  in  which 
it  is  proposed  to  conduct  the  show  has  been  constructed 
within  the  last  two  years.  At  and  before  the  time  the  per- 
mit was  applied  for  and  issued  for  the  construction  of  the 
building  there  was  an  ordinance  in  force  in  the  city  of 
Chicago  classifying  entertainments  for  which  the  public  was 
required  to  pay  an  admission  fee,  into  twenty-one  classes, 
and  requiring  licenses  for  their  operation.  One  of  the  pro- 
visions of  the  ordinance  is,  that  none  of  the  entertainments 
so  classified  "shall  be  produced,  offered,  presented  or  car- 
ried on  within  two  hundred  feet  of  any  hospital,  church  or 
building  used  exclusively  for  educational  purposes."  Notice 
of  this  ordinance  and  that  a  license  would  be  refused  for 
the  carrying  on  of  an  entertainment  in  the  building  contrary 
to  the  provisions  of  the  ordinance  was  stamped  upon  the 
building  plans  at  the  time  permission  was  given  to  construct 
the  building.  The  answer  avers  that  a  kindergarten  is  con- 
ducted in  a  building  between  the  church  auditorium  and  the 
building  where  it  is  proposed  to  conduct  the  picture  show ; 
that  children  of  tender  years  are  taught  in  said  kindergar- 
ten ;  that  there  are  services  in  the  church  daily ;  that  it  has 
a  membership  of  900;  that  about  500  children  attend  the 
Sunday  school  and  a  large  number  attend  the  kindergarten, 
and  that  a  motion  picture  show  in  the  building  leased  by 
appellee  would  interfere  with  the  services  in  the  church  and 
annoy  persons  attending  the  same.  The  wall  between  ap- 
pellee's building  and  the  church,  as  alleged  in  the  petition, 
is  thirty-six  inches  thick  and  sound-proof.  Appellee's  con- 
tention is  that  the  city  was  without  power  to  adopt  the  or- 
dinance, and  that,  in  so  far  as  it  purports  to  authorize  the 
city  to  prohibit  his  carrying  on  the  proposed  show,  it  is  in- 
valid. To  the  answer  to  the  petition,  which  set  up  and  re- 
lied upon  the  ordinance  as  justifying  the  refusal  to  grant 
271  -  19 
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the  license,  a  demurrer  was  interposed  by  appellee  and  sus- 
tained by  the  court.  Appellants  electing  to  stand  by  their 
answer,  judgment  was  rendered  for  the  petitioner  and  the 
peremptory  writ  of  mandamus  awarded.  Appellants  prayed 
an  appeal,  and  the  trial  court  certified  the  validity  of  a  mu- 
nicipal ordinance  was  involved  and  the  public  interest  re- 
quired the  appeal  to  be  taken  directly  to  the  Supreme  Court. 

The  sole  question  to  be  determined  is  the  validity  of  the 
ordinance  prohibiting  amusements  for  which  the  public  is 
required  to  pay  an  admission  fee,  within  two  hundred  feet 
of  a  church.  It  is  not  disputed  that  the  building  in'  which 
it  is  .sought  to  conduct  a  motion  picture  show  is  within  two 
hundred  feet  of  a  church,  but  it  is  claimed  the  city  had  no 
power  to  prohibit  the  show  and  that  the  ordinance  is  invalid. 

Appellee  insists  that  clause  41  of  paragraph  62  of  the 
Cities  and  Villages  act  (Kurd's  Stat.  19 13,  p.  272,)  dele- 
gates power  to  cities  to  regulate  and  prohibit  amusements, 
but  that  the  power  to  regulate  places  of  amusement  is  found 
in  clause  58  of  said  paragraph  and  does  not  include  the 
power  to  prohibit;  that  clause  41  relates  to  the  amuse- 
ments themselves,  while  clause  58  deals  with  the  buildings 
or  places  where  amusements  are  conducted,  and  from  this 
it  is  argued  it  was  intended  the  power  to  prohibit  should 
apply  to  amusements  of  an  objectionable  character  but  not 
to  amusements  objectionable  on  account  of  the  place  where 
they  are  conducted. 

Clause  41  confers  upon  the  city  council  the  right  "to 
license,  tax,  regulate,  suppress  and  prohibit  *  ♦  ♦  theatri- 
cals and  other  exhibitions,  shows  and  amusements,  and  to 
revoke  such  license  at  pleasure."  Clause  58  grants  the 
power  "to  regulate  places  of  amusement."  The  power  to 
regulate  does  not  include  the  power  to  prohibit.  (People 
V.  Busse,  240  111.  338.)  Assuming  clause  58  relates  to 
places  of  amusement  and  not  to  amusements  themselves, 
and  that  under  it  no  power  is  given  to  prohibit  amusements 
on  account  of  location,  what  eflFect  and  meaning  are  to  be 
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given  to  clause  41  ?  Taking  appellee's  view  as  correct,  the 
power  to  prohibit  amusements  could  only  be  exercised  be- 
cause of  the  character  of  the  show, — that  is,  because  it  is 
a  nuisance.  But,  independently  of  clause  41,  cities  pos- 
sessed the  power  to  prohibit  nuisances,  and  it  could  not 
have  been  enacted  for  the  purpose  of  granting  them  that 
power.  If  it  be  said  such  shows  cannot  be  prohibited  where 
their  proximity  to  a  church,  school  or  hospital  interferes 
with  such  church,  school  or  hospital's  use  and  enjoyment, 
or  that  the  city  has  no  power,  under  any  circumstances,  to 
prohibit  shows  because  of  the  places  where  they  are  carried 
on,  then  the  power  granted  by  clause  41  to  prohibit  would 
seem  meaningless.  Clause  41  gave  cities  all  the  power  the 
State  had  to  do  the  things  purported  to  be  authorized  by 
said  clause,  subject  to  no  limitations  except  those  imposed 
by  the  constitution  upon  the  legislature.  (Metropolis  The- 
atre Co.  V.  City  of  Chicago,  246  111.  20.)  It  follows,  if  the 
legislature  had  the  power  to  pass  an  act  prohibiting  amuse- 
ments of  the  character  under  consideration  within  two  hun- 
dred feet  of  a  church,  that  power  was  granted  to  the  city 
council.  The  legislature  had  not  the  power  to  pass  an  act 
prohibiting  all  amusements,  but  only  such  as  came  within 
the  legitimate  exercise  of  the  police  power.  Would  it  have 
been  a  legitimate  exercise  of  that  power  for  the  legislature 
to  have  enacted  a  law  prohibiting  a  motion  picture  show 
within  two  hundred  feet  of  a  church?  We  are  of  opinion 
the  answer  must  be  in  the  affirmative. 

Under  what  circumstances  or  conditions  the  police 
power  of  the  State  may  be  exercised  was  defined  in  City 
of  Chicago  v.  Netchetj  183  111.  104,  as  follows:  "In  order 
to  sustain  legislative  interference  with  the  business  of  the 
citizen  by  virtue  of  the  police  power  it  is  necessary  that 
the  act  should  have  some  reasonable  relation  to  the  subjects 
included  in  such  power.  If  it  is  claimed  that  the  statute  or 
ordinance  is  referable  to  the  police  power,  the  court  must 
be  able  to  see  that  it  tends  in  some  degree  towards  the  pre- 
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vention  of  offenses  or  the  preservation  of  the  public  health, 
morals,  safety  or  welfare.  It  must  be  apparent  that  some 
such  end  is  the  one  actually  intended  and  that  there  is  some 
connection  between  the  provisions  of  the  law  and  such  pur- 
pose. If  it  is  manifest  that  the  statute  or  ordinance  has 
no  such  object,  but,  under  the  guise  of  a  police  regulation, 
is  an  invasion  of  the  property  rights  of  the  individual,  it 
is  the  duty  of  the  court  to  declare  it  void." 

It  is  apparent  that  a  motion  picture  show  within  two 
hundred  feet  of  a  church  having  a  large  membership,  a  large 
Sunday  school  and  daily  services  will  be  an  interference 
with  and  an  annoyance  to  religious  worship.  Interference 
with  or  the  disturbance  of  the  people  engaging  in  religious 
worship  may  be  prohibited  under  the  exercise  of  the  police 
power.  (Meyers  v.  Baker,  120  111.  567.)  In  that  case  it 
was  held  an  act  of  the  legislature  prohibiting  the  establish- 
ment of  a  tent  or  booth  within  a  certain  distance  of  a  camp 
or  field  meeting,  for  the  sale  of  provisions  or  refreshments, 
without  the  permission  of  the  authorities  having  charge  of 
such  meeting,  was  a  valid  police  regulation ;  and  in  McPher- 
son  V.  Village  of  Cliebanse,  114  111.  46,  an  ordinance  pro- 
hibiting keeping  open  places  of  business  on  Sunday  was 
sustained  on  the  same  ground.  In  People  v.  Ericsson,  263 
111.  368,  the  court  considered  the  validity  of  an  ordinance 
declaring  it  unlawful  to  locate,  build  or  maintain  a  garage 
within  two  hundred  feet  of  any  building  used  for  a  hospital, 
church  or  school,  or  in  any  block  in  which  two-thirds  of  the 
buildings  on  both  sides  of  the  street  are  used  exclusively 
for  residence  purposes,  without  securing  the  written  consent 
of  a  majority  of  the  property  owners,  according  to  front- 
age, on  both  sides  of  the  street.  The  ordinance  was  held 
valid,  and  the  court  said:  "The  place  where  it  was  pro- 
posed to  erect  this  structure  is  also  within  two  hundred  feet 
of  a  church,  and  it  is  contended  that  this  provision  of  the 
ordinance  is  an  unreasonable  restriction.  The  conduct  of 
the  affairs  of  a  church,  with  its  various  meetings  and  as- 
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semblies  in  carrying  out  the  purposes  for  which  it  is  organ- 
ized, is  of  such  a  character  that  a  city  is  warranted  in  mak- 
ing such  a  restriction.  The  conduct  of  the  business  of  a 
public  garage  would  be  as  oflfensive  to  the  members  of  a 
church  as  it  would  be  to  the  occupants  of  a  private  resi- 
dence and  would  affect  their  comfort  and  welfare  to  the 
same  extent." 

While  the  business  of  keeping  a  dram-shop  is  not  a  com- 
mon law  right  and  can  be  engaged  in  only  in  the  manner 
and  upon  the  terms  prescribed  by  statute,  the  power  granted 
municipalities  to  license,  regulate  and  prohibit  the  selling  or 
giving  away  of  intoxicating  liquors  has  been  held  to  confer 
the  power  to  prohibit  a  dram-shop  on  premises  adjoining 
a  public  school,  {Harrison  v.  People ^  222  111.  150,)  and  to 
prohibit  them  in  a  district  designated  or  limit  the  number 
in  a  certain  district.  {Swift  v.  People  162  111.  534;  Peo- 
ple V.  Cregier,  138  id.  401.)  In  the  case  last  cited  the  court 
said :  "Again,  the  proximity  of  premises  to  a  church,  semi- 
nary, school  house,  hospital,  cemetery  or  other  public  or 
private  institution  may  undoubtedly  be  a  good  reason  for 
including  such  premises  in  a  district  from  which  dram-shops 
are  excluded." 

We  are  of  opinion  the  State  had  the  power  to  prohibit, 
by  law,  a  motion  picture  show  being  conducted  within  two 
hundred  feet  of  a  church  and  that  by  clause  41  it  granted 
that  power  to  cities,  and  the  ordinance  in  question  was  not 
an  unreasonable  exercise  of  that  power. 

The  judgment  is  reversed  and  the  cause  remanded,  with 
directions  to  overrule  the  demurrer  to  the  answer. 

Reversed  and  remanded,  zvith  directions. 

Mr.  Justice  Cooke,  dissenting. 
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George  B.  Bailey,  Plaintiff  in  Error,  vs.  Oscar  Conrad, 

Defendant  in  Error. 

Opinion  filed  December  22,  ipi§ — Rehearing  denied  Feb,  3,  ipi6. 

1.  Appeals  and  errors — there  must  be  a  final  judgment  or  de- 
cree to  authorise  appeal.  There  must  be  a  final  order  or  decree  in 
a  chancery  suit,  or  a  final  judgment  in  an  action  at  law,  to  au- 
thorize an  appeal  or  writ  of  error. 

2.  Same — a  final  judgment  defined.  A  final  judgment  is  one 
which  finally  disposes  of  the  rights  of  the  parties,  either  upon  the 
entire  controversy  or  some  definite  and  separate  branch  thereof. 

3.  Same — an  order  vacating  a  decree  and  allowing  defendant  to 
plead  is  interlocutory.  An  order  vacating  a  decree,  entered  at  the 
same  term  of  court,  in  a  chancery  suit  and  allowing  the  defendant 
to  plead  by  a  certain  date  is  not  a  final  order  though  the  decree 
vacated  was  entered  by  written  stipulation  signed  by  the  parties. 

4.  Same — party  should  except  to  action  of  court  in  vacating  a 
judgment.  One  desiring  to  question  the  action  of  the  court  in  va- 
cating a  judgment  should  preserve  exceptions  thereto  and  assign 
error  thereon  as  a  part  of  the  record  after  final  determination  of 
the  case. 

Writ  of  Error  to  the  Circuit  Court  of  Kankakee 
county;   the  Hon.  Arthur  W.  Deselm,  Judge,  presiding. 

W.  R.  Hunter,  for  plaintiff  in  error. 
Charles  J.  Trainor,  for  defendant  in  error. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

This  was  a  writ  of  error  sued  out  to  review  an  order 
and  decree  entered  by  the  circuit  court  of  Kankakee  county 
April  17,  1915,  setting  aside  and  vacating  a  final  decree  en- 
tered February  26,  191 5.  Both  of  these  orders  were  en- 
tered during  the  January,  191 5,  term  of  said  court.  The 
decree  so  set  aside  was  entered  in  accordance  with  the 
terms  of  a  written  stipulation  signed  by  the  parties  to  this 
suit.  Plaintiff  in  error  formerly  owned  an  island  in  the 
Kankakee  river  at  Momence  and  the  land  on  either  side  of 
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the  river.  April  22,  19 14,  he  sold  to  defendant  in  error  a 
part  of  said  island,  subject  to  certain  reservations,  one  of 
which  was  the  right  to  attach  a  dam  or  dams  to  the  bank 
of  the  island  and  maintain  the  same.  This  suit  was  started 
by  plaintiff  in  error  to  obtain  an  injunction  to  prevent  de- 
fendant in  error  from  building  a  stone  wall  on  the  north 
side  of  the  island,  extending  into  the  river,  it  being  con- 
tended that  such  wall  would  prevent  plaintiff  in  error  from 
attaching  his  dams  to  the  north  bank  of  the  island.  Under 
the  stipulation  in  question  a  final  decree  was  entered  at- 
tempting to  settle  the  rights  of  the  parties  upon  all  these 
questions.  After  it  was  entered,  on  motion  of  defendant  in 
error,  on  a  hearing,  affidavits  and  counter-affidavits  being 
filed,  the  decree  entered  on  said  stipulation  was  vacated  and 
set  aside  and  defendant  in  error  given  leave  to  plead  by  a 
certain  date.  Plaintiff  in  error  prayed  an  appeal  to  this 
court,  which  was  denied,  and  thereafter  this  writ  of  error 
was  sued  out  f  rpm  the  order  so  vacating  said  decree. 

Counsel  for  defendant  in  error  contends  that  this  writ 
of  error  should  be  dismissed,  as  it  brings  up  only  an  inter- 
locutory order.  There  must  be  a  final  order  or  decree  in 
a  chancery  suit,  or  a  final  judgment  in  an  action  at  law,  to 
justify  an  appeal  or  writ  of  error.  (Hayes  v.  Caldzvell,  5 
Gilm.  33;  Hunter  v.  Hunter,  100  111.  519;  Smith  v.  Del- 
litt,  244  id.  75.)  A  final  judgment  is  one  that  finally  dis- 
poses of  the  rights  of  the  parties,  either  upon  the  entire 
controversy  or  upon  some  definite  and  separate  branch 
thereof.  {Mutual  Reserve  Fund  Life  Ass'n  v.  Smith,  169 
111.  264;  City  of  Park  Ridge  v.  Murphy,  258  id.  365.) 
Where  a  defendant  moves  to  set  aside  a  default  and  vacate 
a  decree  in  order  to  allow  a  defense,  and  such  motion  is 
denied,  the  order  is  final  and  may  be  reviewed  by  an  appeal 
or  writ  of  error,  but  when  the  motion  is  allowed  and  the 
judgment  is  set  aside  merely  for  the  purpose  of  allowing 
the  party  to  plead  or  interpose  a  defense  the  order  is  inter- 
locutory and  an  appeal  or  writ  of  error  will  not  lie  there- 
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from.  {Walker  v.  Oliver,  63  111.  199;  City  of  Park  Ridge 
V.  Murphy^  supra;  Cramer  v.  Commercial  Men's  Ass'n,  260 
111.  516.)  In  such  case  the  court  does  not  finally  determine 
the  rights  of  the  parties.  If  the  opposite  party  desires  to 
question  the  action  of  the  court  in  vacating  a  judgment,  it 
is  his  duty  to  preserve  exceptions  thereto  and  assign  error 
thereon  as  a  part  of  the  record,  after  the  controversy  has 
been  finally  determined.    People  v.  Wells,  255  111.  450. 

Under  these  authorities  the  order  vacating  the  decree  in 
question  was  interlocutory,  and  the  writ  of  error  must  be 
dismissed.  ^^.^  ^^  ^^^^  dismissed. 


Ernest  C.  Mirks,  Defendant  in  Error,  vs.  Pearl  L.  Lau- 
BENHEiMER  et  al.  Plaintiffs  in  Error. 

Opinion  Hied  December  22,  ipT§ — Rehearing  denied  Feb,  j,  ipi6. 

1.  Witnesses — when  widow  may  testify  in  partition  suit.  In  a 
suit  for  partition  and  the  assignment  of  homestead  and  dower  to 
the  widow,  the  latter,  if  she  has  no  other  interest  in  the  contro- 
versy, may  testify  except  as  to  admissions  or  conversations  of  her 
deceased  husband  or  matters  of  which  she  acquired  knowledge 
from  the  existence  of  the  marriage  relation. 

2.  Same — when  neither  the  complainant  nor  cross-complainant 
is  competent.  Where  one  brings  a  partition  suit  claiming  as  co- 
heir with  the  defendant,  his  sister,  and  the  latter  files  a  cross-bill 
claiming  as  sole  heir  on  the  theory  that  the  brother's  right  to  in- 
herit had  been  extinguished  by  reason  of  a  release  of  his  expect- 
ancy, neither  the  complainant  nor  the  cross-complainant  is  a  com- 
petent witness  in  his  or  her  own  behalf. 

3.  Real  property — release  to  ancestor  of  expectancy  as  an  heir 
extinguishes  right  to  inherit.  A  release  to  the  ancestor,  by  an  heir, 
of  his  expectancy  as  an  heir  operates,  not  as  a  contract  or  as  a 
transfer  or  conveyance  either  to  the  ancestor  or  the  other  heirs,  but 
as  an  extinguishment  of  the  right  of  the  prospective  heir  to  take 
any  estate  by  descent  and  obliterates  his  right  to  inherit.  {Don- 
ough  v.  Garland,  269  III.  565,  followed.) 

4.  Same — the  expectancy  of  an  inheritance  may  be  released  by 
parol — Statute  of  Frauds.  Where  a  father  executes  a  deed  for  a 
tract  of  land  to  one  of  his  children,  who  accepts  and  takes  posses- 
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sion  of  the  land  upon  the  express  understanding  and  agreement 
that  it  is  in  lieu  of  all  claims  the  child  may  have  in  the  residue  of 
the  father's  estate,  the  contract  is  binding  though  it  rests  in  parol, 
and  the  Statute  of  Frauds  is  no  defense. 

5.  Same — agreement  by  prospective  heir  to  release  expectancy 
must  be  certain  and  unambiguous.  An  agreement  by  a  prospective 
heir  with  his  ancestor  to  take  certain  pi*operty  conveyed  to  him 
as  in  full  of  his  expectancy  in  the  grantor's  estate  must  be  certain 
and  unambiguous  and  be  proved  with  a  reasonable  degree  of  cer- 
tainty, but  when  it  is  so  proved  it  will  be  enforced. 

Writ  of  Error  to  the  Circuit  Court  of  Livingston 
county ;  the  Hon.  G.  W.  Patton,  Judge,  presiding. 

Jamhis  T.  Terry,  and  Thomas  J.  Graydon,  (Edwin 
M.  AsHCRAFT,  of  counsel,)  for  plaintiffs  in  error. 

E.  A.  Agard,  and  Bert  W.  Adsit,  for  defendant  in 
error. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

The  defendant  in  error,  Ernest  C.  Mires,  filed  his  bill 
in  this  case  in  the  circuit  court  of  Livingston  county  for 
the  partition  of  120  acres  of  farm  land  and  for  the  assign- 
ment of  dower  therein  to  his  mother,  Louise  F.  Mires,  al- 
leging that  the  land  was  owned  by  his  father,  Frank  W. 
Mires,  at  the  time  of  his  death,  on  September  7,  1912,  and 
descended  to  his  sister.  Pearl  L.  Laubenheimer,  and  himself 
in  fee  simple  as  tenants  in  common,  subject  to  the  dower  of 
their  mother.  The  plaintiffs  in  error.  Pearl  L.  Laubenhei- 
mer and  Louise  F.  Mires,  two  of  the  defendants  to  the  bill, 
answered  the  same  and  filed  a  cross-bill,  admitting  in  each 
the  ownership  of  the  land  by  Frank  W.  Mires  at  the  time 
of  his  death  but  denying  that  the  complainant  was  entitled 
to  any  interest  in  the  property  as  heir  of  his  father,  and 
charging  that  on  March  5,  1898,  he  released  to  his  father 
his  expectancy  in  the  estate  of  his  father  in  consideration 
of  the  execution  by  his  father  and  mother  of  a  deed  to  him 
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of  80  ax:res  of  land  in  Indiana,  The  cross-bill  further  al- 
leged that  Frank  W.  Mires  died  seized  of  two  lots  in  Fair- 
bury  occupied  by  him  as  his  homestead  and  since  occupied 
by  his  widow,  in  which  she  was  entitled  to  homestead  and 
dower.  The  cross-bill  contained  a  prayer  that  the  release 
of  the  expectancy  of  the  complainant  in  the  estate  of  his 
father  be  enforced  and  Pearl  L.  Laubenheimer  be  declared 
the  only  heir  to  the  estate,  including  the  lots  in  Fairbury, 
subject  to  the  dower  and  homestead  of  the  widow,  and  also 
a  general  prayer  for  relief.  The  complainant  in  the  origi- 
nal bill  answered  the  cross-bill,  admitting  that  he  received 
a  deed  of  the  Indiana  land  but  denying  that  it  was  accepted 
by  him  for  his  expectancy  in  the  estate  of  his  father,  and 
alleging  that  it  was  made  for  a  good  and  valuable  consid- 
eration and  the  greater  part  of  the  purchase  price  for  the 
land  was  paid  with  his  money.  The  issue  was  referred  to 
the  master  in  chancery  to  take  the  evidence  and  report  his 
conclusions  of  fact  and  law.  The  master  took  the  evidence 
and  reported  the  same,  together  with  his  conclusion  that  the 
conveyance  to  the  complainant  was  not  made  in  consider- 
ation of  a  release  of  his  expectancy  in  the  estate  of  his 
father,  and  he  recommended  a  partition  of  the  lands  de- 
scribed in  the  original  bill  and  the  dismissal  of  the  cross- 
bill, but  if  the  court  should  be  advised  that  the  parties  were 
entitled  to  a  partition  of  the  lots  in  Fairbury,  he  recom- 
mended that  the  homestead  and  dower  should  be  assigned 
and  set  off  and  the  lots  partitioned.  The  cause  was  heard 
on  exceptions  to  the  report,  which  were  overruled,  and  a 
decree  was  entered  for  partition  of  the  lands  described  in 
the  original  bill  and  the  cross-bill  was  dismissed  for  want 
of  equity. 

The  execution  by  Frank  W.  Mires  and  Louise  F.  Mires, 
his  wife,  of  the  deed  to  Ernest  C.  Mires  on  March  5,  1898, 
was  admitted  by  his  answer  to  the  cross-bill,  and  Pearl  L. 
Laubenheimer  and  Louise  F.  Mires,  complainants  in  that 
bill,  testified  before  the  master  that  the  deed  was  executed 
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in  consideration  of  a  release  by  Ernest  C.  Mires  of  his  ex- 
pectancy in  the  estate  of  his  father.  Ernest  C.  Mires  also 
testified  and  contradicted  his  sister  and  mother,  claiming 
that  his  father  was  indebted  to  him  for  work  during  his 
minority  when  the  land  was  first  purchased,  in  1891,  to  the 
extent  of  a  part  of  the  purchase  price,  and  that  when  the 
land  was  afterward  conveyed  to  him  it  was  not  in  con- 
sideration of  a  release  of  his  expectancy.  The  master  re- 
garded all  of  the  witnesses  as  competent,  with  the  exception 
that  the  widow  could  not  testify  to  conversations  or  admis- 
sions of  her  deceased  husband,  and  his  report  was  based 
on  that  view  of  the  law,  which  was  also  adopted  by  the 
court.  The  master  was  correct  in  his  ruling  that  the  widow 
could  not  testify  to  admissions  or  conversations  of  her  hus- 
band but  was  otherwise  competent,  as  she  had  no  interest  in 
the  controversy.  (Donnan  v.  Donnan,  236  111.  341 ;  Baker 
V.  Baker,  239  id.  82.)  Neither  Ernest  C.  Mires  nor  Pearl 
L.  Laubenheimer  was  a  competent  witness  in  the  case.  Er- 
nest C.  Mires  was  not  a  competent  witness  because  Pearl  L. 
Laubenheimer  was  claiming  the  whole  title  as  the  only  heir 
of  her  father  and  that  Ernest  C.  Mires  was  not  an  heir.  A 
release  to  the  ancestor,  by  an  heir,  of  his  expectancy  as  heir 
operates  not  as  a  contract  or  as  a  transfer  or  a  convey- 
ance either  to  the  ancestor  or  to  the  other  heirs,  but  as  an 
extinguishment  of  his  right  to  take  any  estate  by  descent. 
It  obliterates  the  right  to  inherit  to  an  extent  substantially 
equivalent  to  its  obliteration  by  the  death  of  an  heir  ex- 
pectant without  issue  before  the  death  of  the  ancestor.  The 
other  heirs  inherit  the  entire  estate,  not  upon  the  theory  of 
an  assignment  to  them  of  the  estate  in  expectancy  of  the 
heir  executing  the  release  nor  upon  the  theory  of  a  contract 
to  assign  the  same,  but  upon  the  theory  of  an  extinguish- 
ment of  that  estate.  In  contests  where  an  expectancy  has 
been  released  the  transaction  has  frequently  been  spoken  of 
as  a  contract  or  agreement,  but  the  legal  effect  was  declared 
as  above  stated  in  Crtim  v.  Sazvyer,  132  111.  443,  and  was 
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re-stated  in  Donough  v.  Garland,  269  III.  565,  where  an 
assignment  to  a  stranger  was  distinguished  from  a  release. 
The  controversy  in  this  case  was  whether  Pearl  L.  Lauben- 
heimer was  entitled  to  the  whole  estate  as  the  onlv  heir  of 
•her  father  or  whether  she  and  Ernest  C.  Mires  were  each 
entitled  to  an  undivided  half  as  heirs.  Pearl  L.  Laubenhei- 
mer was  not  a  competent  witness  because  Ernest  C.  Mires 
was  claiming  an  undivided  half  of  the  lands  as  heir  of 
his  father.  (Shatv  v.  Sclwonover,  130  111.  448;  S fodder  v. 
Hoffman,  158  id.  486;  Laurence  v.  Laurence,  164  id.  367; 
Waugh  v.  Moan,  200  id.  298.)  Pigg  v.  Carroll,  89  111.  205, 
was  explained  in  Laurence  v.  Laurence,  supra,  as  applying 
only  to  controversies  as  to  the  distribution  of  the  estate  be- 
tween parties  conceded  to  be  heirs  and  not  applying  to  a 
controversy  whether  a  party  is  an  heir.  There  was  no  de- 
cision on  the  question  in  Kersliazv  v.  Kershazv,  102  111.  307. 
This  cause  being  in  equity,  the  question  is  whether  the  com- 
petent evidence  supports  the  decree. 

The  release  alleged  in  the  cross-bill  was  verbal  and  Er- 
nest C.  Mires  pleaded  the  Statute  of  Frauds,  but  that  was 
not  a  defense.  Where  a  father  executes  a  deed  for  a  tract 
of  land  to  one  child,  who  accepts  and  takes  possession  of  the 
land  upon  the  express  understanding  and  agreement  that 
it  is  in  lieu  of  all  claims  such  child  may  have  in  the  resi- 
due of  the  father's  estate,  the  contract  is  legal  and  binding 
and  is  not  within  the  Statute  of  Frauds.  The  expectancy 
of  an  inheritance  is  not  such  an  interest  in  land  as  cannot 
be  surrendered  or  extinguished  by  parol.  (Galbraith  v.  Mc- 
Lain,  84  III.  379;  Kerslmzv  v.  Kersliatv,  supra;  Bolin  v. 
Bolin,  245  III.  613.)  It  is  the  rule,  however,  that  an  agree- 
ment of  a  prospective  heir  with  his  ancestor  to  take  cer- 
tain property  conveyed  to  him  in  full  of  his  expectancy  in 
the  grantor's  estate  must  be  certain  and  unambiguous  in 
its  terms  and  be  proved  at  least  with  a  reasonable  degree 
of  certainty.  {Long  v.  Long,  118  111.  638;  Bartmess  v. 
Fuller,  170  id.  193.)     Where  a  parol  contract  is  alleged  af- 
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fecting  the  descent  of  property  different  from  that  which 
the  law  prescribes,  the  proof  must  be  clear  and  the  testi- 
mony direct  and  positive. 

When  the  incompetent  testimony  is  eliminated  the  evi- 
dence proved  the  following  facts :  Ernest  C.  Mires  lived  at 
home  most  of  the  time  and  helped  his  father  in  the  farm 
work  during  his  minority,  up  to  1891.  He  went  to  Cali- 
fornia at  one  time  and  remained  three  or  four  months  and 
came  back  because  his  eyes  were  affected  by  the  work  he 
was  doing,  and  he  was  away  at  one  time  running  a  thrash- 
ing machine.  His  father  was  sometimes  afflicted  with  rheu- 
matism but  was  always  around  and  at  least  part  of  the 
time  had  other  help.  There  was  no  evidence  tending  to 
prove  any  agreement  to  pay  wages  to  the  son  or  anything 
in  his  relations  with  his  father  different  from  those  usually 
existing.  In  1891  Ernest  was  still  a  minor  and  about  to  be 
married,  and  he  went  with  his  father  to  Indiana  and  the 
father  bought  90  acres  of.  land,  10  acres  of  which  were 
afterward  sold  and  conveyed  away.  It  was  intended  that 
Ernest  should  occupy  the  land,  and  he  soon  afterward  mar- 
ried and  moved  on  the  land.  In  March,  1898,  he  returned 
to  his  father's  home  in  Fairbury  and  brought  with  him  his 
little  boy,  Franklin.  On  March  5,  1898,  the  deed  in  ques- 
tion to  the  Indiana  land  was  prepared  by  a  police  mag- 
istrate,  who  brought  it  to  the  house,  where  he  took  the 
acknowledgment.  The  police  magistrate  testified  that  they 
had  a  family  affair  settlement  of  some  kind  but  he  did  not 
know  just  what  it  was;  that  the  father,  Frank  W.  Mires, 
said  something  about  some  land  he  gave  or  was  to  give  to 
Ernest  and  said  that  they  were  making  a  settlement  of  their 
affairs ;  that  they  talked  about  some  property  and  the  father 
said  that  Ernest  was  to  receive  this  80  acres  of  land  as 
his  share,  but  the  witness  did  not  remember  whether  Ernest 
was  present  or  not.  He  had  no  recollection  whether  Er- 
nest was  present  or  heard  what  was  said.  The  same  day 
Ernest,  at  the  request  of  his  father,  undertook  to  prepare 
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the  draft  of  a  will  and  wrote  the  same,  by  which  his  father 
gave  him  $25  as  a  legacy,  gave  to  his  wife,  Louise  F.  Mires, 
the  lots  in  Fairbury,  all  his  personal  property  and  absolute 
control  of  the  farm  property  and  the  income  therefrom  for 
her  life,  and  devised  to  his  daughter,  Pearl,  80  acres  of 
the  farm  for  life  with  remainder  to  her  children,  but  if 
she  died  without  children  then  to  Ernest  and  his  heirs,  and 
40  acres  to  the  grandson,  Franklin.  In  the  draft  for  the 
will  prepared  by  Ernest,  following  the  bequest  of  $25  to 
him,  there  appears  the  following  written  with  a  pencil:  "he 
having  previously  received  80  acres  of  land  in  the  State 
of  Ind."  The  mother  and  sister  testified  that  Ernest  made 
this  addition  or  interlineation,  but  were  mistaken.  It  was 
made  by  the  police  magistrate,  and  counsel  for  the  defend- 
ant in  error  regard  this  fact  as  of  great  importance  in  the 
case  and  have  caused  the  original  draft  to  be  certified  to 
this  court  for  examination.  We  do  not  regard  the  ques- 
tion who  made  it  as  of  any  particular  importance.  Who- 
ever made  it,  did  so  at  the  instance  of  the  father  as  an 
explanation  of  the  small  bequest  to  Ernest.  If  it  had  been 
written  by  Ernest  it  would  not  constitute  an  admission  that 
he  had  previously  received  80  acres  of  land  in  Indiana  for 
a  release  of  his  expectancy  as  an  heir.  The  addition  was 
just  as  consistent  with  the  gift  of  the  land  as  with  such 
a  release. 

It  cannot  be  doubted  from  the  evidence  that  the  father 
understood  that  the  deed  was  made  and  accepted  as  the 
share  of  Ernest  in  his  estate.  The  mother,  Louise  F.  Mires, 
was  a  competent  witness  except  as  to  conversations  with  or 
admissions  by  her  husband,  and  while  most  of  her  testimony 
concerning  the  transaction  related  to  conversations  in  which 
she  and  the  husband,  son  and  daughter  all  took  part,  she 
also  testified  to  a  conversation  with  Ernest  when  they 
talked  the  matter  over,  and  her  testimony  was  that  he  said, 
"Mamma,  if  you  will  deed  me  the  Indiana  land  I  will  re- 
lease all  interest  in  father's  estate  and  make  no  further 
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claims  against  it;"  that  she  said,  "Will  you  promise  me 
never  to  mortgage  or  sell  it  if  I  make  the  deed?"  and  he 
said,  "I  will  promise  you  that  and  write  it  in  the  deed." 
She  testified  that  with  that  understanding  and  promise  she 
consented  to  make  the  deed.  The  conversation  was  not  in 
the  presence  of  her  husband  and  did  not  relate  to  any  mat- 
ter of  which  she  acquired  knowledge  from  the  existence  of 
the  marriage  relation.  This  testimony,  if  true,  showed  that 
Ernest  consented  and  agreed  to  release  his  expectancy  in 
•consideration  of  the  conveyance.  Ernest  testified  that  he 
did  not  make  the  statement  attributed  to  him  by  his  mother 
nor  a  statement  like  that.  Her  testimony  seems  to  us  more 
reasonable  in  view  of  the  circumstances.  The  parties  were 
having  a  family  settlement  and  Ernest  had  come  home 
for  that  purpose.  The  Livingston  county  land  was  worth 
somewhat  more  per  acre  than  the  Indiana  land,  but  Ernest 
was  receiving  a  present  conveyance  in  fee,  and  the  scheme 
of  the  father,  as  shown  by  the  draft  of  the  will,  did  not 
give  to  the  daughter  any  advantage  over  the  son.  The  con- 
tract alleged  was  clear  and  unambiguous  in  its  terms  and 
we  think  it  was  satisfactorily  proved.  Frank  W.  Mires 
made  two  or  three  wills  but  it  seems  died  intestate.  The 
testimony  of  Louise  F.  Mires  was  entirely  consistent  with 
the  scheme  shown  by  the  draft  of  the  will  made  at  the  time 
and  appears  reasonable.  The  original  bill,  which  was  filed 
before  the  settlement  of  the  estate,  alleged  that  Louise  F. 
Mires,  the  administratrix,  had  in  her  hands  personal  prop- 
erty sufficient  to  pay  the  debts  of  the  estate  with  the  excep- 
tion of  $2450  of  her  award,  which  was  a  claim  against  the 
estate,  and  asked  that  any  necessary  amount  be  set  aside  in 
case  of  a  sale  for  the  payment  of  claims  or  charged  upon 
the  estate  in  case  of  partition.  Ernest  had  executed  a  trust 
deed  upon  his  interest  as  an  heir  of  his  father  to  secure 
$1725,  and  it  was  agreed  that  the  trust  deed  was  a  lien 
upon  the  lands.  The  controversy,  of  course,  is  to  be  de- 
cided upon  the  evidence  of  what  was  done  and  agreed  to 
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at  the  time  the  deed  of  the  Indiana  land  was  made,  and  we 
think  the  evidence  showed  that  Ernest  C.  Mires  released  his 
expectancy  in  his  father's  estate. 

The  decree  is  reversed  and  the  cause  is  remanded  to  the 
circuit  court,  with  directions  to  dismiss  the  original  bill  and 
grant  the  relief  prayed  for  in  the  cross-bill. 

Reversed  and  remanded,  ztntli  directions. 


Anna  Lauruszka,  Defendant  in  Error,  vs.  The  Empire 
Manufacturing  Company  et  al. — (The  Cyclone 
Blow  Pipe  Company,  Plaintiff  in  Error.) 

Opinion  filed  December  22,  igi^ — Rehearing  denied  Feb.  4,  ipi6, 

1.  Appeals  and  errors — under  Workmen's  Compensation  act 
appeal  does  not  lie  from  county  to  circuit  court.  Under  the  Work- 
men's Compensation  act  of  191 1  an  appeal  will  lie  either  to  the 
county  court  or  circuit  court  from  the  decision  of  arbitrators,  but 
if  the  appeal  is  taken  to  the  county  court  a  further  appeal  will  lie 
from  the  judgment  of  the  county  court  to  the  Appellate  Court  or 
the  Supreme  Court,  according  to  the  questions  involved,  and  is  not 
required  to  be  taken  to  the  circuit  court. 

2.  Same — county  court  has  jurisdiction  under  the  Workmen's 
Compensation  act  though  award  exceeds  $1000,  The  county  court 
and  circuit  court  have  concurrent  jurisdiction,  under  the  Work- 
men's Compensation  act  of  191 1,  to  hear  an  appeal  from  the  de- 
cision of  arbitrators,  and  the  fact  that  the  amount  of  compensation 
awarded  exceeds  $1000  does  not  deprive  the  county  court  of  juris- 
diction. 

3.  Constitutional  law — the  Workmen's  Compensation  act  of 
ipii  was  constitutionally  passed.  The  Workmen's  Compensation 
act  of  1911  is  not  invalid  upon  the  alleged  ground  that  it  was  not 
passed  in  the  manner  required  by  the  constitution.  {Dragovich  v. 
Iroquois  Iron  Co.  269  111.  478,  followed.) 

Writ  op  Error  to  the  County  Court  of  Winnebago 
county;  the  Hon.  Louis  M.  Reckhow,  Judge,  presiding. 

MosKs,  Rosenthal  &  Kennedy,  and  R.  K.  Wei.sh, 
(WaLtTER  Bachrach,  of  counsel,)  for  plaintiff  in  error. 


F«l.M6.]         Lauruszka  v.  Empire  Manp.  Co.  305 

Maynard  &  Knight,  (A.  D.  Early,  of  counsel,)  for 
defendant  in  error. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  court : 

This  was  a  proceeding  under  ihe  Workmen's  Compen- 
sation act  of  191 1  to  recover  for  the  death  of  one  George 
Lauruszka.  A  petition  was  filed  in  the  county  court  of 
Winnebago  county  by  Anna  Lauruszka  and  Thomas  Lau- 
ruszka, as  sister  and  father,  respectively,  of  the  deceased, 
against  the  Empire  Manufacturing  Company  and  the  Cy- 
clone Blow  Pipe  Company  to  recover  for  injuries  sustained 
by  said  George  Lauruszka  in  the  course  of  his  employment 
as  the  servant  of  the  above  named  corporations,  which  re- 
sulted in  his  death.  To  this  petition  each  of  the  companies 
filed  a  separate  plea  alleging  the  unconstitutionality  of  the 
Workmen's  Compensation  act  by  reason  of  certain  irregu- 
larities in  the  passage  of  the  act.  A  hearing  was  had  upon 
the  issues  raised  by  these  pleas,  which  resulted  in  a  finding 
in  favor  of  the  petitioners.  The  Cyclone  Blow  Pipe  Com- 
pany elected  to  stand  by  its  plea,  and  therefore  objected  to 
and  refused  to  participate  further  in  the  proceedings.  The 
Empire  Manufacturing  Company  joined  in  the  arbitration 
and  appointed  an  arbitrator.  A  hearing  was  had  before ^the 
arbitrators,  resulting  in  a  finding  that  Anna  Lauruszka  was 
entitled  to  recover  of  the  Cyclone  Blow  Pipe  Company  the 
sum  of.  $1200  as  the  personal  representative  of  deceased, 
in  weekly  payments  of  six  dollars  each,  and  that  the  Em- 
pire Manufacturing  Company  was  exonerated  from  all  lia- 
bility. Thereafter  the  matter  came  on  to  be  heard  on  the 
petition  of  Anna  Lauruszka  in  the  county  court  of  that 
county  for  a  lump  sum  settlement,  to  which  due  objection 
was  interposed  by  the  Cyclone  Blow  Pipe  Company,  (here- 
inafter called  plaintiff  in  error,)  both  to  the  constitution- 
ality of  the  Workmen's  Compensation  act  and  the  jurisdic- 
tion of  the  county  court  to  entertain  the  cause  where  the 
amount  of  the  claim  is  in  excess  of  $1000.  A  hearing  was 
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had  on  the  petition,  and  the  court  awarded  the  petitioner 
$1200  as  a  lump  sum  settlement  and  costs  of  the  proceed- 
ings. Plaintiff  in  error  preserved  its  exception  to  the  judg- 
ment as  entered  and  has  prosecuted  this  writ  of  error  direct 
to  this  court  on  the  ground  that  the  constitutionality  of  a 
statute  is  involved. 

The  two  reasons  urged  for  reversal  of  the  judgment 
are,  (i)  the  unconstitutionality  of  the  Workmen's  Com- 
pensation act  of  191 1 ;  and  (2)  want  of  jurisdiction  in  the 
county  court  to  hear  a  case  of  this  character  where  the  claim 
for  damages  is  in  excess  of  $1000. 

Defendant  in  error  has  made  her  motion  in  this  court 
to  dismiss  the  writ  of  error,  and  the  same  has  been  taken 
with  the  case.  The  ground  urged  is,  that  this  court  has  no 
jurisdiction  to  entertain  an  appeal  or  writ  of  error  in  this 
class  of  cases  by  reason  of  the  provisions  of  sections  122 
and  123  of  the  County  Court  act.  (Kurd's  Stat.  1913,  p. 
713.)  Section  122  of  that  act  provides:  "Appeals  may  be 
taken  from  the  final  orders,  judgments  and  decrees  of  the 
county  courts  to  the  circuit  courts  of  their  respective  coun- 
ties in  all  matters  except  as  provided  in  the  following  sec- 
tion, uf)on  the  appellant  giving  bond  and  security  in  such 
amount  and  upon  such  conditions  as  the  court  shall  approve, 
except  as  otherwise  provided  by  law.  Upon  such  appeal  the 
case  shall  be  tried  de  novo.**  Section  123  provides  that  ap- 
peals and  writs  of  error  in  proceedings  for  confirmation  of 
special  assessments,  the  sale  of  lands  for  taxes  and  special 
assessments,  and  in  all  common  law  and  attachment  cases 
and  those  of  forcible  entry  and  detainer,  may  be  taken  to 
the  Supreme  and  Appellate  Courts. 

Sections  122  and  123  of  the  County  Court  act  must  be 
read  in  connection  with  section  8  of  the  Appellate  Court 
act,  (Hurd's  Stat.  1913,  p.  681,)  which  is  as  follows:  "The 
said  Appellate  Courts  created  by  this  act  shall  exercise  ap- 
pellate jurisdiction  only,  and  have  jurisdiction  of  all  matters 
of  appeal,  or  writs  of  error  from  the  final  judgments,  or- 
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ders  or  decrees  of  any  of  the  circuit  courts,  or  the  superior 
court  of  Cook  county,  or  county  courts,  or  from  the  city 
courts  in  any  suit  or  proceeding  at  law,  or  in  chancery  other 
than  criminal  cases,  not  misdemeanors,  and  cases  involving 
a  franchise  or  freehold  or  the  validity  of  a  statute.  Ap- 
peals and  writs  of  error  shall  lie  from  the  final  orders, 
judgments  or  decrees  of  the  circuit  and  city  courts,  and 
from  the  superior  court  of  Cook  county  directly  to  the  Su- 
preme Court,  in  all  criminal  cases  and  in  cases  involving 
a  franchise  or  freehold  or  the  validity  of  a  statute."  It  is 
also  necessary  to  consider  in  this  connection  sections  91  and 
118  of  the  Practice  act,  (Kurd's  Stat.  191 3,  pp.  1873, 
1878,)  which  are  as  follows: 

"Sec.  91.  Appeals  shall  lie  to  and  writs  of  error  from 
the  Appellate  or  Supreme  Courts,  as  may  be  allowed  by 
law,  to  review  the  final  judgments,  orders  or  decrees  of  any 
of  the  circuit  courts,  the  superior  court  of  Cook  county,  the 
county  courts  or  the  city  courts  and  other  courts  from  which 
appeals  and  to  which  writs  of  error  may  be  allowed  by  law, 
in  any  suit  or  proceeding  at  law  or  in  chancery.  Appeals 
or  writs  of  error  in  this  section  allowed  shall  be  subject  to 
the  limitations  by  this  act  provided  and  to  the  conditions 
imposed  by  law." 

"Sec.  118.  Appeals  from  and  writs  of  error  to  circuit 
courts,  the  superior  court  of  Cook  county,  the  criminal  court 
of  Cook  county,  county  courts  and  city  courts,  in  all  crimi- 
nal cases  below  the  grade  of  felony  shall  be  taken  directly 
to  the  Appellate  Court,  and  in  all  criminal  cases  above  the 
grade  of  misdemeanors  and  cases  in  which  a  franchise  or 
freehold  or  the  validity  of  a  statute  or  a  construction  of  the 
constitution  is  involved;  and  in  cases  in  which  the  validity 
of  a  municipal  ordinance  is  involved  and  in  which  the  trial 
judge  shall  certify  that  in  his  opinion  the  public  interest  so 
requires,  and  in  all  cases  relating  to. revenue,  or  in  which 
the  State  is  interested,  as  a  party  or  otherwise,  shall  be 
taken  directly  to  the  Supreme  Court." 
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The  Workmen's  Compensation  act  in  question  makes  no 
provision  for  any  appeal  from  a  judgment  rendered  by  the 
court  on  a  trial  de  novo  when  a  hearing  is  had  in  either 
the  circuit  court  or  county  court  on  an  appeal  to  either  of 
said  courts  from  a  decision  of  the  arbitrators,  as  provided 
in  section  lo  of  that  act.  In  this  respect  the  statute  is 
similar  to  the  provisions  of  the  act  of  1874  w^hich  revised 
the  law  in  relation  to  the  commitment  and  detention  of 
lunatics.  In  People  v.  Gilbert,  115  111.  59,  in  construing 
the  provisions  of  section  122  of  the  County  Court  act,  we 
held  that  no  appeal  would  lie  from  the  county  court  to  the 
circuit  court  on  an  inquest  of  sanity.  This  court,  in  con- 
struing the  sections  in  question  of  these  various  acts,  held 
in  Union  Trust  Co.  v.  Trumbull,  137  111.  146,  and  other  like 
cases,  that  a  proceeding  in  the  county  court  under  the  act 
relating  to  assignments  was  not  purely  a  statutory  proceed- 
ing but  a  chancery  proceeding  modified  and  regulated  by 
statute,  and  therefore  not  appealable  to  the  circuit  court. 
It  has  also  been  held  in  Lee  v.  People,  140  111.  536,  that  a 
bastardy  proceeding,  while  not  a  suit  at  common  law,  was 
clearly  a  proceeding  at  law  and  therefore  not  appealable  to 
the  circuit  court.  In  Grier  v.  Cable,  159  111.  29,  it  was  held 
that  an  appeal  from  a  judgment  of  the  county  court  allow- 
ing or  disallowing  claims  against  the  estate  of  a  deceased 
should  be  taken  to  the  circuit  court,  as  such  hearings  were 
in  no  proper  sense  proceedings  at  law  or  in  chancery.  In 
Lynn  v.  Lynn,  160  111.  307,  the  court  held  that  a  proceed- 
ing in  the  county  court  for  the  sale  of  lands  of  a  decedent 
for  the  payment  of  debts  was  practically  a  chancery  pro- 
ceeding and  therefore  not  appealable  to  the  circuit  court. 
In  Groscglass  v.  VonBergen,  220  111.  340,  it  was  held  that 
an  application  in  the  county  court  to  discharge  a  debtor  un- 
der the  Insolvent  Debtors  act,  while  not  a  suit  at  law,  was 
a  proceeding  at  law  and  not  a  purely  statutory  proceeding. 
In  Myers  v.  Nezvcomb  Drainage  District,  245  111.  140,  this 
court  had  these  sections  of  the  statute  under  consideration, 
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and  held  that  the  prcxreedings  to  organize  a  special  drainage 
district  under  the  Farm  Drainage  act  of  this  State  was  a 
statutory  proceeding  and  not  a  proceeding  at  law  or  in 
chancery,  and  that  therefore  the  appeal  from  the  county 
court's  order  establishing  such  special  drainage  district 
should  be  to  the  circuit  court. 

The  reasons  advanced  for  the  holding  in  the  foregoing 
cases  are  applicable  here.  The  wording  of  the  whole  law 
under  consideration  shows  that  one  of  its  objects  was  to 
provide  a  speedy  remedy  for  the  injured  employee,  or  those 
dependent  upon  him  for  support,  to  recover  the  compensa- 
tion due  him  under  the  provisions  of  the  act.  Proceedings 
of  this  character  were  unknown  to  the  common  law  or  at 
the  time  sections  122  and  123  of  the  County  Court  act  were 
enacted.  County  courts  and  circuit  courts  have  concurrent 
jurisdiction  in  the  decision  of  appeals  from  the  decision  of 
the  arbitrators,  as  provided  for  in  section  10  of  the  Work- 
men*.s  Compensation  act,  and  a  hearing  de  novo  may  be 
had  in  such  courts  in  such  matters.  It  does  not  seem  rea- 
sonable that  it  was  the  intention  of  the  legislature  to  give 
a  party  two  hearings  de  novo  if  he  took  his  appeal  from 
the  decision  of  the  arbitrators  to  the  county  court  but 
only  one  hearing  de  novo  if  he  took  his  appeal  from  such 
decision  to  the  circuit  court,  nor  do  we  think  it  would  be 
proper  to  so  construe  the  act.  For  these  reasons  the  motion 
to  dismiss  the  writ  of  error  will  be  denied. 

In  support  of  its  first  contention,  plaintiff  in  error  in- 
sists that  it  does  not  appear  from  the  house  and  senate  jour- 
nals that  certain  amendments,  Nos.  i  to  23,  inclusive,  were 
printed  before  the  final  vote  was  taken  on  the  passage  of 
the  act,  as  required  by  the  provisions  of  section  13  of  arti- 
cle 4  of  the  constitution  of  this  State.  Substantially  the 
same  objections  were  urged  to  the  constitutionality  of  the 
passage  of  the  act  and  the  same  evidence  offered  in  support 
thereof,  in  Dragovich  v.  Iroquois  Iron  Co.  269  111.  478, 
where  we  held  the  evidence  insufficient  to  show  that  the  act 
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was  not  constitutionally  passed.  The  reasons  for  our  de- 
cision sustaining  the  constitutionality  of  the  act  are  there 
fully  set  forth  and  need  not  be  again  repeated  here.  The 
decision  in  that  case  is  conclusive  on  this  question. 

It  is  next  urged  that  the  county  court  has  no  jurisdic- 
tion, under  the  Workmen's  Compensation  act,  in  cases 
where  the  amount  of  the  claim  or  judgment  entered  would 
be  in  excess  of  $1000.  The  jurisdiction  of  the  county  court 
in  such  matters  is  derived  from  section  10  of  the  Work- 
men's Compensation  act  of  191 1,  which  provides:  "Any 
question  of  law  or  fact  arising  in  regard  to  the  application 
of  this  law  in  determining  the  compensation  payable  here- 
under, shall  be  determined  either  by  agreement  of  the  par- 
ties or  by  arbitration  as  herein  provided.  In  case  any  such 
question  arises  which  cannot  be  settled  by  agreement,  the 
employee  and  the  employer  shall  each  select  a  disinterested 
party  and  the  judge  of  the  county  court,  or  other  court  of 
competent  jurisdiction,  of  the  county  where  the  injured  em- 
ployee resided  or  w^orked  at  the  time  of  the  injury,  shall 
appoint  a  third  disinterested  party,  such  persons  to  consti- 
tute a  board  of  arbitrators  for  the  purpose  of  hearing  and 
determining  all  such  disputed  questions  of  law  or  fact  aris- 
ing in  regard  to  the  application  of  this  law  in  determining 
the  compensation  payable  hereunder:  *  *  *  Provided, 
that  either  party  to  such  arbitration  .shall  have  the  right  to 
appeal  from  such  report  or  award  of  the  arbitrators  to  the 
circuit  court  or  the  court  that  appointed  the  third  arbitrator 
of  the  county  where  the  injury  occurred  by  filing  a  petition 
in  such  court  within  twenty  days  after  the  filing  of  the  re- 
port of  the  arbitrators,  and  upon  filing  a  good  and  sufficient 
bond,  in  the  discretion  of  the  court,  and  upon  such  appeal 
the  questions  in  dispute  shall  be  heard  de  novo;  and  either 
party  may  have  a  jury  upon  filing  a  written  demand  there- 
for with  his  petition."     (Laws  of  191 1,  p.  321.) 

Section  18  of  article  6  of  the  constitution  provides  that 
county  courts  shall  be  courts  of  record  and  have  original 
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jurisdiction  in  all  matters  of  probate,  the  settlement  of  es- 
tates, etc.,  and  in  proceedings  for  the  collection  of  taxes  and 
assessments,  and  such  other  jurisdiction  as  may  be  provided 
for  by  general  law.  Pursuant  to  this  constitutional  author- 
ity the  General  Assembly  passed  a  general  law  conferring 
upon  county  courts  concurrent  jurisdiction  with  circuit 
courts  in  all  that  class  of  cases  wherein  justices  of  the  peace 
have  jurisdiction,  where  the  amount  claimed  or  the  value 
of  the  property  in  controversy  does  not  exceed  $1000,  and 
in  all  cases  of  appeals  from  justices  of  the  peace  and  police 
magistrates.  (Hurd's  Stat.  1913,  chap.  37,  par.  95.)  But 
proceedings  under  the  Workmen's  Compensation  act  are  not 
of  the  class  of  cases  of  which  justices  of  the  peace  have 
jurisdiction,  and  the  provision  quoted  therefore  has  no  ap- 
plication to  the  question  whatever.  Section  10  of  the  Work- 
men's Compensation  act  confers  upon  the  judge  of  the 
county  court  of  the  county  where  the  injured  employee 
resided  or  worked  at  the  time  of  his  injury,  authority  to 
appoint  arbitrators  for  the  purpose  of  hearing  all  disputed 
questions  of  law  or  fact  arising  under  that  act,  and  then* 
gives  either  party  a  right  of  appeal  from  the  decision  of 
such  arbitrators  to  the  circuit  court,  or  to  the  court  of  the 
county  that  appointed  the  third  arbitrator,  where  the  cause 
is  tried  de  novo.  In  so  doing  we  think  it  was  clearly  the 
intention  of  the  legislature  to  confer  upon  the  county  court 
concurrent-  jurisdiction  with  the  circuit  court  in  all  matters 
arising  under  this  act.  "All  questions  of  law  or  fact  aris- 
ing in  regard  to  the  application  of  this  law  in  determining 
the  compensation  payable  hereunder"  would  include  the 
amount  of  compensation  to  be  awarded  in  cases  properly 
coming  within  the  provisions  of  that  act.  This  contention 
of  plaintiff  in  error  is  not  well  taken. 

For  the  reasons  given,  the  judgment  of  the  county  court 
of  Winnebago  county  will  be  affirmed. 

Judgment  affirmed. 
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Frank  UPHOifF^  Plaintiff  in  Error,  vs.  The  Industrial 
Board  of  Illinois  et  al.  Defendants  in  Error. 

Opinion  Hied  December  22,  iqi§ — Rehearing  denied  Feb,  2,  ipi6, 

1.  Statutes — courts  are  not  confined  to  literal  meaning  of  the 
zvords  used.  In  construing  a  statute  the  courts  are  not  confined  to 
the  literal  meaningj  of  the  words  used,  and  if  the  intention  can  be 
collected  from  the  statute,  words  may  be  modified  or  altered  so  as 
to  obviate  any  inconsistency  with  such  intention. 

2.  Same — construction  leading  to  absurd  consequences  should 
be  az^oidcd.  Where  great  inconvenience  or  absurd  consequences 
will  result  from  a  particular  construction  of  a  statute  such  con- 
struction should  be  avoided,  unless  the  meaning  of  the  legislature 
is  so  plain  that  avoidance  is  impossible. 

3.  Same — attention  should  not  be  confined  to  particular  section 
of  statute  to  be  construed.  A  statute  is  passed  as  a  whole  and  not 
in  parts  or  sections,  hence  each  part  or  section  should  be  construed 
in  connection  with  every  other  part  or  section  in  order  to  ascer- 
tain the  real  intention  of  the  legislature. 

4.  Workmen's  compensation — zvhcn  farm  laborers  are  not  cov- 
ered by  Workmen's  Compensation  act.  Farm  laborers  engaged  in 
general  farming  are  not  covered  by  the  Workmen's  Compensation 

*  act  unless  the  farmer  has  elected  to  accept  the  act  under  the  pro- 
visions of  section  i. 

5.  Same — ivhat  occupations  are  included  in  paragraph  (b)  of 
section  j  of  Workmen's  Compensation  act.  Paragraph  (b)  of  sec- 
tion 3  of  the  Workmen's  Compensation  act  of  191 3  was  only  in- 
tended to  include  such  occupation,  enterprise  or  business  of  the 
employer  as  may  properly  be  considered  extra-hazardous. 

6.  Same — ivhat  is  meant  by  the  word  "enterprise.'^  The  word 
"enterprise,"  as  used  in  paragraph  (6)  of  section  3  of  the  Work- 
men's Compensation  act  of  191 3,  must  be  regarded  as  meaning  a 
work  of  some  importance  that  may  properly  be  considered  as  ardu- 
ous or  hazardous,  and  cannot  be  said  to  embrace  the  building  of 
a  broom-corn  shed  on  a  farm. 

7.  Same — what  injury  is  not  covered  by  Workmen's  Compensa- 
tion act  of  1913.  Where  a  carpenter  is  employed  by  a  farmer  to 
assist  in  building  a  broom-corn  shed  on  the  farm,  an  injury  to  the 
carpenter  due  to  a  piece  of  steel  flying  from  a  hammer  he  was 
using  and  which  destroys  the  sight  of  one  eye  is  not  within  the 
Workmen's  Compensation  act  of  191 3,  where  the  farmer  had  not 
elected  to  accept  the  act. 
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8.  Same — decision  of  the  Industrial  Board  is  not  final  if  it  was 
without  jurisdiction.  The  decision  of  the  Industrial  Board  is  bind- 
ing upon  questions  of  fact  only  when  it  is  acting  within  its  powers, 
and  it  is  without  jurisdiction  to  apply  the  Workmen's  Compensa- 
tion act  to  persons  not  subject  to  its  provisions. 

Writ  of  Error  to  the  Superior  Court  of  Cook  county ; 
the  Hon.  Theodore  Brentano,  Judge,  presiding. 

Emery  Andrews,  Raymond  G.  Real,  and  John  H. 
Marshall,  for  plaintiflf  in  error. 

Bryan  H.  Tivnen,  for  defendant  in  error  B.  C.  Bruner. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court: 

In  August,  191 3,  the  plaintiff  in  error,  Frank  Uphoff, 
employed  the  defendant  in  error  B.  C.  Bruner  to  help  build 
a  broom-corn  shed  on  Uphoff's  farm  near  Mattoon,  Illinois. 
While  Bruner  was  working  on  this  structure  a  piece  of 
metal  flew  from  the  hammer  he  was  using  and  struck  his 
eye,  destroying  its  sight.  He  filed  a  petition  with  the  In- 
dustrial Board  of  Illinois  asking  that  damages  be  awarded 
him  for  the  loss  of  his  eye  under  the  Workmen's  Compen- 
sation law  of  191 3.  The  arbitration  committee  appointed 
by  the  Industrial  Board  under  that  act  Jtwarded  him  $1442 
for  his  injury,  and  this  award  was  affirmed  by  the  majority 
of  the  Industrial  Board.  Uphoff  thereafter  filed  a  petition 
in  the  superior  court  of  Cook  county  for  a  writ  of  certiorari. 
Under  that  writ  the  proceedings  of  the  Industrial  Board 
were  reviewed  and  an  order  entered  sustaining  said  pro- 
ceedings.   This  writ  of  error  was  then  sued  out. 

Counsel  for  plaintiff  in  error  contend  that  the  Industrial 
Board  was  without  jurisdiction  as  to  an  injury  of  the  char- 
acter of  the  one  here  in  question.  The  evidence  shows  that 
Uphoff  has  been  engaged  in  farming  for  the  past  eighteen 
years;  that  Bruner  had  worked  as  a  carpenter  for  about 
thirty  years ;  that  the  building  that  he  was  working  on  was 
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a  broom-corn  shed,  32  by  24  feet  and  lyyi  feet  high,  re- 
quiring for  its  construction  the  services  of  four  men  for 
about  ten  days.  Bruner  had  been  employed  by  Uphoff  for 
no  certain  time  but  apparently  to  continue  the  work  until 
the  building  was  constructed.  The  accident  happened  dur- 
ing the  seventh  day  of  his  employment.  He  received  thirty 
cents  an  hour  for  ten  hours  a  day  and  was  expected  only 
to  do  carpenter  work.  He  had  never  worked  for  Uphoff 
before. 

Section  i  of  the  Workmen's  Compensation  act  provides 
that  any  employer  may  elect  to  provide  and  pay  compensa- 
tion for  accidental  injuries  sustained  by  employees  arising 
in  the  course  of  employment  and  thereby  relieve  himself 
from  all  other  liability.  It  is  conceded  here  that  plaintiff 
in  error  had  given  no  notice  to  the  Industrial  Board  of  his 
acceptance  of  the  provisions  of  said  act.  He  therefore  can 
not  be  held  liable  thereunder  unless  it  can  be  shown  that 
he  is  one  of  the  class  of  employers  who  are  held  liable 
under  the  act  even  though  they  have  not  elected  to  come 
under  it.  While  the  entire  act  must  be  read  in  order  to 
understand  its  intent  and  meaning,  certain  sections  must  be 
particularly  considered  and  construed  in  order  to  reach  a 
proper  conclusion  in  this  case.  Paragraph  (&)  of  section  3 
of  said  act  reads : 

"(&)  The  provisions  of  paragraph  (a)  of  this  section 
shall  only  apply  to  an  employer  engaged  in  any  of  the  fol- 
lowing occupations,  enterprises  or  businesses,  namely : 

"i.  The  building,  maintaining,  repairing  or  demolishing 
of  any  structure; 

'2.  Construction,  excavating  or  electrical  work; 

'3.  Carriage  by  land  or  water  and  loading  and  unload- 
ing in  connection  therewith ; 

"4.  The  operation  of  any  warehouse  or  general  or  ter- 
minal storehouses; 

"5.  Mining,  surface  mining  or  quarrying; 


4i. 
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"6.  Any  enterprise  in  which  explosive  materials  are 
manufactured,  handled  or  used  in  dangerous  quantities ; 

"7.  In  any  enterprise  wherein  molten  metal,  or  explo- 
sive or  injurious  gases  or  vapors  or  inflammable  vapors  or 
fluids,  or  corrosive  acids  are  manufactured,  used,  gener- 
ated, stored  or  conveyed  in  dangerous  quantities ; 

"8.  In  any  enterprise  in  which  statutory  or  municipal 
ordinance  regulations  are  now  or  shall  hereafter  be  imposed 
for  the  regulating,  guarding,  use  or  the  placing  of  machin- 
ery or  appliances,  or  for  the  protection  and  safeguarding 
of  the  employees  or  the  public  therein;  each  of  which  oc- 
cupations, enterprises  or  businesses  are  hereby  declared  to 
be  extra-hazardous." 

Section  4  defines  what  shall  be  understood  by  the  term 
"employer"  in  said  act.  There  is  nothing  in  said  section 
which  will  throw  especial  light  on  the  question  herein  in- 
volved. If  that  section  were  construed  alone,  Uphoff  might 
be  considered  an  employer  coming  within  the  provisions  of 
said  act.  Section  5  provides  that  "the  term  'employee'  as' 
used  in  the  act  shall  be  construed  to  mean:  *  *  *  Sec- 
ond— Every  person  in  the  service  of  another  under  any  con- 
tract of  hire,  express  or  implied,  oral  or  written,  *  *  * 
but  not  including  any  person  whose  employment  is  but  cas- 
ual or  who  is  not  engaged  in  the  usual  course  of  the  trade, 
business,  profession  or  occupation  of  his  employer." 

The  intention  of  the  law-makers  is  the  law.  This  in- 
tention is  to  be  gathered  from  the  necessity  or  reason  of 
the  enactment  and  Ithe  meaning  of  the  words,  enlarged  or 
restricted  according  to  their  real  intent.  In  construing  a 
statute  the  courts  are  not  confined  to  the  literal  meaning  of 
the  words.  A  thing  within  the  intention  is  regarded  within 
the  statute  though  not  within  the  letter.  A  thing  within  the 
letter  is  not  within  the  statute  if  not  also  within  the  inten- 
tion. •  When  the  intention  can  be  collected  from  the  statute, 
words  may  be  modified  or  altered  so  as  to  obviate  all  in- 
consistency with  such  intention.     (Hoyne  v.  Danisch,  264 
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111.  467.)  When  great  inconvenience  or  absurd  conse- 
quences will  result  from  a  particular  construction  that  con- 
struction should  be  avoided,  unless  the  meaning  of  the  legis- 
lature be  so  plain  and  manifest  that  avoidance  is  impossible. 
(People  V.  Wren,  4  Scam.  269.)  The  courts  are  bound  to 
presume  that  absurd  consequences  leading  to  great  injustice 
were  not  contemplated  by  the  legislature,  and  a  construc- 
tion should  be  adopted  that  it  may  be  reasonable  to  presume 
was  contemplated.  (2  Lewis'  Sutherland  on  Stat.  Const, 
sec.  489;  People  v.  City  of  Chicago,  152  111.  546;  Canal 
Comrs.  v.  Sanitary  District,  184  id.  597.)  A  statute  is 
passed  as  a  whole  and  not  in  parts  or  sections,  hence  each 
part  or  section  should  be  construed  in  connection  with  every 
other  part  or  section.  In  order  to  get  the  real  intention  of 
the  legislature,  attention  must  not  be  confined  to  the  one 
section  to  be  construed.  Warner  v.  King,  267  111.  82,  and 
cited  cases. 

Numerous  authorities  from  other  jurisdictions  con- 
struing workmen's  compensation  acts  have  been  cited  and 
frequent  references  have  been  made  to  acts  in  other  juris- 
dictions. Both  counsel  have  cited  authorities  which,  it  is 
argued,  support  the  conclusion  contended  for.  The  word- 
ing of  our  statute  is  so  different  on  the  question  here  un- 
der consideration  that  the  other  acts  or  decisions  could  have 
very  little  weight  as  to  the  proper  construction  to  be  here 
given  and  further  reference  to  them  is  unnecessary. 

Manifestly,  from  the  reading  of  the  above  quoted  sec- 
tions of  the  act,  some  employers  were' not  intended  to  be 
included  in  the  act  unless  they  elected  so  to  be.  Clearly, 
under  the  quoted  sections,  read  in  connection  with  the  re- 
mainder of  the  act,  farm  laborers  engaged  in  general  farm- 
ing w^ould  not  be  covered  by  the  act  unless  the  farmer 
elected  to  accept  the  act  under  the  provisions  of  section  i. 

It  is  contended  by  counsel  for  defendants  in  error  that 
plaintiff  in  error  must  be  held  to  come  under  the  provisions 
of  the  act  under  subdivision  i  of  paragraph   (&)   of  sec- 
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tion  3,  as  the  broom-corn  shed  would  be  included  in  the 
provisions  of  that  section  in  the  building  "of  any  structure." 
This  could  only  be  true  if  it  were  held  that  in  so  building 
such  broom-corn  shed  the  farmer  was  engaged  in  an  occu- 
pation, enterprise  or  business  and  was  engaged  in  the  usual 
course  of  his  "trade,  business,  profession  or  occupation," 
and  that  the  employment  was  not  casual.  It  is  also  plain 
that  the  legislature  only  intended  to  include  under  para- 
graph (b)  any  such  occupations,  enterprises  or  businesses 
of  the  employer  when  they  were  properly  considered  to  be 
"extra-hazardous."  It  is  true  that  the  clause  in  subdivi- 
sion 8  of  said  paragraph  (6)  calling  all  of  these  trades, 
businesses,  enterprises  or  occupations  extra-hazardous  was 
inserted  for  the  purpose  of  making  clear  what  was  consid- 
ered extra-hazardous,  but  it  is  also  clear  that  the  legislature 
did  not  intend  to  include  work  that  everyone  knows  is  not 
extra-hazardous  or  even  hazardous. 

It  is  not  seriously  contended  by  counsel  that  the  mere 
building  of* this  crib  could  be  properly  classed  as  the  busi- 
ness or  occupation  of  plaintiff  in  error,  but  it  is  earnestly 
urged  that  it  could  properly  be  considered  under  the  term 
"enterprise."  An  enterprise  is  "an  undertaking  of  hazard ; 
an  arduous  attempt."  (15  Cyc.  1053,  and  cited  cases.) 
Lexicographers  define  an  enterprise  as  "an  undertaking; 
something  projected  and  attempted ;  an  attempt  or  project, 
particularly  an  undertaking  of  some  importance  or  one  re- 
quiring boldness,  energy  or  perseverance;  an  arduous  or 
hazardous  attempt,  as,  a  warlike  enterprise."  The  building 
of  this  shed  might  be  classed  under  the  head  of  something 
projected  or  attempted,  but  hardly  as  an  important  under- 
taking requiring  courage  or  energy  or  one  that  was  arduous 
or  hazardous.  To  say  that  the  word  "enterprise"  covered 
the  building  of  any  structure,  however  smiUl,  would  lead, 
in  some  instances,  to  absurd  consequences.  A  chicken  coop 
or  dog  kennel  ten  feet  square  and  four  or  five  feet  high 
would  be  a  "structure"  in  a  technical  sense  of  the  term,  but 
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it  would  hardly  be  contended  that  such  a  structure  was  with- 
in the  meaning  of  this  act,  according  to  the  intent  of  the 
legislature.  "Carriage  by  land,"  under  subdivision  3  of 
said  paragraph  (&),  in  the  strict,  literal  meaning  of  the 
term  might  require,  that  it  include  the  hauling  of  grain  by 
team  and  wagon  from  the  farm  to  the  elevator.  Surely 
that  was  not  within  the  legislative  intention.  The  word 
"excavating,"  under  subdivision  2  of  said  paragraph  (&), 
might  cover,  technically,  the  digging  of  a  post-hole  on  a 
farm,  but  it  was  certainly  never  so  intended.  It  is  plain 
from  the  use  of  the  word  "enterprise"  in  other  subdivisions 
of  said  paragraph  (6)  that  it  was  intended  to  mean  a  work 
of  some  importance  that  might  properly  be  considered  ardu- 
ous or  hazardous.  The  building  of  this  sort  of  a  structure 
was  hardly  more  hazardous  than  the  building  of  a  dog  ken- 
nel or  chicken  coop  or  the  building  of  an  ordinary  board 
fence  for  the  farm.  From  any  fair  construction  of  the 
act  the  legislature  never  intended  to  call  working  on  every 
farm  structure,  no  matter  how  small,  as  extra-hazardous. 

In  the  oral  argument  of  this  case  it  was  suggested  that 
in  191 5  the  legislature  amended  the  Workmen's  Compensa- 
tion act  so  as  to  make  it  absolutely  clear  that  none  of  the 
employees  of  farmers  should  be  included  in  the  act  unless 
the  farmer  so  elected.  Each  counsel  argued  that  the  fact 
that  the  legislature  so  amended  the  original  act  tended  to 
support  the  construction  contended  for  by  him  as  to  the 
original  act.  We  do  not  think  any  fair  argument  can  be 
drawn  from  this  amendment  in  support  of  either  construc- 
tion contended  for,  and  nothing  we  have  said  here  is  in- 
tended to  have  any  bearing  on  the  construction  that  should 
be  given  to  the  act  as  thus  amended. 

Counsel  for  defendant  in  error  Bruner  contends  that  the 
decision  of  the  Industrial  Board  under  this  statute  is  de- 
cisive of  this  question  and  cannot  be  inquired  into  by  the 
courts.  This  contention  cannot  be  supported.  The  deci- 
sion of  the  Industrial  Board  is  only  binding  when  it  is  act- 
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ing  within  its  powers.  This  court  said  in  Cotirter  v.  Simpson 
Construction  Co.  264  111.  488,  that  "the  Industrial  Board 
has  no  jurisdiction  to  apply  the  act  to  persons  or  corpora- 
tions who  are  not  subject  to  its  provisions  nor  to  an  acci- 
dent not  within  the  provisions  of  the  act,"  and  that  if  it 
did  so  the  remedy  was  in  the  courts.  (See,  also,  to  the 
same  effect,  Borgnis  v.  Falk  Co.  147  Wis.  327.)  In  view 
of  what  we  have  already  said,  it  is  clear  that  the  Industrial 
Board  was  without  jurisdiction  in  this  matter. 

The  judgment  of  the  superior  court  is  reversed  and  the 
cause  remanded,  with  directions  to  set  aside  and  hold  for 
naught  the  finding  of  the  Industrial  Board. 

Reversed  and  remanded,  zvith  directions. 


Jacob  P.  Schn^llbachkr,  Appellee,  vs.  Valentine 

JoBST,  Sr.,  et  al.  Appellants. 

Opinion  Hied  December  22,  1^15 — Rehearing  denied  Feb.  j,  i()i6. 

1.  Deeds — provision  for  easement  construed.  Deeds  convey- 
ing described  portions  of  lots  i  and  2  in  a  certain  block,  and  re- 
serving to  the  grantors  and  their  heirs,  "while  owner  or  occupier 
of  any  part  of  said  lots  i  and  2,  and  to  their  assigns  of  any  part 
of  said  lots  i  and  2,  forever,  a  free  and  unincumbered  right  of 
way,  at  all  times,"  over  a  strip  of  land  eight  feet  wide  across  the 
rear  of  the  premises  conveyed,  do  not  create  an  easement  in  favor 
of  any  portion  of  lot  2  not  owned  or  occupied  by  any  of  the  grant- 
ors and  not  described  in  any  of  the  deeds. 

2.  SAME—ta  grantor  cannot  grant  easement  over  lands  of  other 
owners.  The  owner  of  one,  only,  of  several  parcels  of  land  in  a 
block  cannot,  by  inserting  in  a  deed  to  such  parcel  a  reservation 
of  an  easement  for  an  alley  over  the  rear  eight  feet  of  land  con- 
veyed, "for  the  use  of  the  adjoining  property  on  both  sides  of  said 
private  alley,"  grant  an  easement  or  stipulate  for  one  over  the 
lands  of  the  other  owners  in  the  block. 

3.  Same — what  docs  not  create  easement  by  prescription.  The 
use  of  a  strip  of  land  over  the  rear  of  certain  premises  for  the 
mutual  convenience  of  the  owners,  and  which  is  occasional,  per- 
missive and  for  broken  periods  of  time,  does  not  create  an  ease- 
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ment,  by  prescription,  in  favor  of  owners  of  other  lands  adjoining 
such  premises. 

4.  Equity — removal  of  clouds  from  title  is  a  proper  subject  of 
equity  jurisdiction.  Where  parties  claim  an  easement  of  passage 
over  certain  land  under  quit-claim  deeds,  the  owner  of  the  land  may 
come  into  a  court  of  equity  and  seek  to  remove  such  deeds  as  clouds 
upon  his  title  and  to  enjoin  interference  with  his  possession,  as 
courts  of  law  do  not  grant  relief  of  that  character. 

Appeal  from  the  Circuit  Court  of  Peoria  county ;  the 
Hon.  Clyde  E.  Stone,  Judge,  presiding. 

Samuel  D.  Wead,  and  J.  T.  Hunter,  for  appellants. 

Jack,  Irwin  &  Jack,  for  appellee. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

The  appellant,  Jacob  P.  Schnellbacher,  filed  his  bill  in 
this  case  in  the  circuit  court  of  Peoria  county  against  the 
appellants,  Valentine  Jobst,  Sr.,  and  George  J.  Jobst,  for 
the  removal  of  two  quit-claim  deeds  as  clouds  upon  his  title 
to  lot  I  and  a  part  of  lot  2,  in  block  33,  in  the  original 
town  (now  city)  of  Peoria,  to  quiet  his  title  as  against  the 
appellants'  claim  to  a  private  alley  eight  feet  wide  along  the 
southwest  side  of  lot  2,  and  to  enjoin  them  from  interfer- 
ing with  his  possession.  The  defendants  by  their  answer 
claimed  an  easement  in  the  strip  of  land  eight  feet  wide  for 
use  as  an  alley  appurtenant  to  their  premises,  by  virtue  of 
certain  deeds  which  were  alleged  to  have  created  the  ease- 
ment and  also  by  prescription.  The  issues  were  referred 
to  a  special  master  in  chancery,  who  reported  the  evidence 
and  his  conclusions  that  the  complainant  was  the  owner  in 
fee  of  the  premises  in  question,  that  the  quit-claim  deeds 
constituted  clouds  upon  his  title  which  he  was  entitled  to 
have  removed,  and  that  there  was  no  prescriptive  right  to 
the  strip  of  land  as  an  alley.  The  cause  was  heard  by  the 
chancellor  on  exceptions  to  the  report,  which  were  over- 
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ruled,  and  a  decree  was  entered  in  accordance  with  the 
prayer  of  the  bill. 

James  Denby  died  intestate  in  1846,  seized  in  fee  of 
lots  I,  2  and  3,  in  block  33,  leaving  a  surviving  widow  and 
six  heirs-at-law.  Lot  i  was  located  at  the  corner  of  the 
block,  at  the  intersection  of  Liberty  street  (which  extended 
along  the  northeast  side  of  the  lot)  and  Adams  street,  on 
the  northwest  side.  The  lot  had  a  frontage  of  72  feet  on 
Adams  street  and  extended  171  feet  on  Liberty  street  to  a 
public  alley  18  feet  wide.  Adjoining  lot  i  on  the  southwest 
was  lot  2,  fronting  on  Adams  street,  and  adjoining  lot  2 
was  lot  3.  In  1849  the  heirs-at-law  of  James  Denby  par- 
titioned the  lots,  and  deeds  were  executed  between  them  to 
carry  out  the  partition.  Lot  i  and  32  feet  in  width  of  lot  2, 
adjoining  it  on  the  southwest  side,  were  conveyed  to  Mary 
M.  Simms,  Elizabeth  Upsliaw  and  Sophia  M.  Murden,  giv- 
ing them  a  frontage  on  Adams  street  of  104  feet.  A  con- 
veyance was  also  made  to  Catharine  Denby  and  Emeline  R. 
Denby,  two  of  the  heirs,  of  the  remaining  portion  of  lot  2 
and  a  part  of  lot  3,  having  in  all  72  feet  frontage  on  Ad- 
ams street.  The  remaining  portion  of  lot  3  was  conveyed 
to  James  B.  Denby.  All  of  the  premises  conveyed  extended 
to  the  public  alley  on  the  southeast.  Afterward,  in  the 
same  year,  by  a  conveyance  from  Mary  M.  Simms,  Eliza- 
beth Upshaw  and  their  husbands,  Sophia  M.  Murden  ac- 
quired the  corner  of  lot  i  and  part  of  lot  2,  43  feet  wide 
on  Liberty  street  and  104  feet  on  Adams  street.  Mary  M. 
Simms  and  Sophia  M.  Murden  and  their  husbands  conveyed 
to  Elizabeth  Upshaw  65  feet  on  Liberty  street  adjoining 
the  part  conveyed  to  Sophia  M.  Murden.  Mary  M.  Simms, 
Elizabeth  Upshaw  and  Sophia  M.  Murden,  with  their  hus- 
bands, conveyed  to  John  Batten  30  feet  in  width  of  the 
premises  fronting  on  Liberty  street,  next  to  the  65  feet 
conveyed  to  Elizabeth  Upshaw,  and  also  conveyed  the  re- 
maining 33  feet  to  the  public  alley  to  William  C.  Henry. 

In  each  of  these  deeds  the  following  provision   was  in- 
271  -  21 
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serted:  "Reserving,  however,  to  said  parties  of  the  first 
part  and  their  heirs,  and  each  of  them,  while  owner  or 
occupier  of  any  part  of  said  lots  i  and  2,  and  to  their  as- 
signs of  any  part  of  said  lots  i  and  2,  forever,  a  free  and 
unincumbered  right  of  way,  at  all  times,  over  that  part  of 
the  rear  of  the  above  described  tract  or  parcel  of  land  eight 
feet  wide  and  ....  feet  long  and  lying  at  the  distance  of 
96  feet  or  more  from  said  Liberty  street."  (Inserting  in 
the  blank  the  width  of  the  premises  conveyed.)  The  de- 
fendants by  mesne  conveyances  became  the  owners  of  the 
part  of  lot  2  lying  immediately  southwest  and  contiguous 
to  the  eight-foot  strip  of  land  mentioned  in  the  reservation 
as  the  right  of  way,  together  with  a  part  of  lot  3,  giving 
them  a  frontage  of  yg  feet  on  Adams  street  and  171  feet 
in  depth. 

The  first  question  presented  in  argument  is  whether  the 
reservation  above  quoted  created  an  easement  for  the  bene- 
fit of  that  part  of  lot  2  not  owned  by  the  grantors  lying 
southwest  of  the  land  over  which  the  easement  was  created. 
It  was  decided  in  Goodwillie  Co.  v.  Commonwealth  Elec- 
tric Co.  241  111.  42,  that  an  easement  may  be  created  in 
favor  of  one  who  is  not  a  party  to  the  contract  for  the 
easement,  and  under  that  doctrine,  if  the  premises  conveyed 
were,  for  a  valuable  consideration,  burdened  with  an  ease- 
ment for  the  benefit  of  the  appellant's  property,  they  are 
entitled  to  the  benefit  of  the  reservation.  Each  deed  de- 
scribed lot  I  and  a  part  of  lot  2,  and  the  language  used  in 
the  reservation  referred  to  the  ownership  or  occupation  of 
said  lots  I  and  2.  The  natural  conclusion  would  be  that 
the  reservation  was  in  favor  of  the  owners  of  the  property 
being  conveyed.  In  making  the  conveyance  of  the  land 
southwest  of  the  alley  to  Emeline  R.  Denby  and  Catharine 
Denby  no  mention  was  made  of  any  alley  or  right  of  way 
over  the  remaining  portion,  and  in  the  line  of  conveyances 
constituting  the  chain  of  title  of  the  defendants  every  deed 
confined  the  northeasterly  limits  of  the  property  to  104  feet 
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from  Liberty  street  and  did  not  attempt  to  convey  any  ease- 
ment in  the  strip  in  question  or  make  any  reference  to  an 
alley.  William  C.  Henry,  who  owned  a  part  of  lots  i  and  2 
fronting  on  Liberty  street,  as  before  stated,  afterward  ac- 
quired title  from  Catharine  Denby  to  a  portion  of  lot  2 
southwest  of  his  property,  but  the  deed  to  him  said  nothing 
about  any  right  in  the  alley.  The  reservation  being  for  the 
benefit  of  the  owner  or  occupier  of  any  part  of  said  lots  i 
and  2,  we  conclude  that  the  intention  was  to  create  an  ease- 
ment in  favor  of  the  property  then  conveyed,  and  that  there 
was  no  intention  to  grant  an  easement  in  favor  of  some 
portion  of  lot  2  not  described  in  any  of  the  deeds.  The 
deeds  did  not  create  an  easement  in  favor  of  the  lands  of 
the  defendants. 

A  question  of  some  difficulty  is  raised  by  a  deed  which 
covered  30  feet  in  length  of  the  part  reserved  for  an  alley. 
In  1905  the  Bradley  Polytechnic  Institute,  a  corporation, 
was  the  owner  of  the  part  of  lot  2  now  owned  by  the  de- 
fendants and  also  of  the  30  feet  in  width  of  lots  i  and  2 
fronting  on  Liberty  street  which  was  conveyed  to  John  Bat- 
ten, and  made  a  contract  with  the  complainant  to  sell  him 
said  portion  of  lots  i  and  2  conveyed  to  Batten.  The  con- 
tract contained  this  recital :  "Subject,  however,  to  the  ease- 
ment of  the  private  alley  now  in  use  from  Adams  street  to 
the  alley  in  said  block,  eight  feet  wide,  across  the  above  de- 
scribed property,  for  the  use  of  the  adjoining  property  on 
both  sides  of  said  private  alley."  A  deed  was  made  in  191 1 
in  pursuance  of  the  contract,  containing  the  same  language. 
The  complainant  refused  to  accept  the  deed  until  the  words 
"from  Adams  street  to  the  alley  in  said  block"  had  been 
stricken  out,  but  after  they  were  stricken  out  he  accepted 
the  deed.  The  reservation  in  that  deed  applies  to  only 
30  feet,  and  the  institute  could  not  grant  an  easement  or 
stipulate  for  one  over  the  lands  of  other  owners.  After  the 
words  describing  the  alley  as  extending  from  Adams  street 
to  the  alley  in  the  block  had  been  erased  the  reservation 


824  SCHNELLBACHER  V.  JOBST.  [271  III. 

related  only  to  30  feet  near  the  southeast  end  of  the  alley 
and  was  not  effective  to  create  the  claimed  alleyway  or  for 
any  useful  purpose. 

Before  the  deed  to  the  complainant  was  made  by  the 
Bradley  Polytechnic  Institute  it  conveyed  the  land  south- 
west of  the  alleged  alley  to  Edward  C.  Leisy,  and  in  19 10 
Leisy  conveyed  the  same  to  the  defendants.  In  neither  deed 
was  there  any  conveyance  or  attempted  conveyance  of  any 
right  or  interest  in  an  alley,  but  afterward,  in  1910,  the  in- 
stitute made  a  quit-claim  deed  to  Leisy  of  the  alleged  ease- 
ment. He  had  then  disposed  of  his  interest  in  the  premises 
and  made  a  quit-claim  deed  to  the  defendants  purporting 
to  convey  the  same  easement.  These  quit-claim  deeds  are 
the  deeds  which  the  bill  asked  to  have  removed  as  clouds 
upon  the  complainant's  title.  We  think  the  chancellor  was 
right  in  finding  that  none  of  the  deeds  was  effective  to 
create  the  alleged  easement  over  the  southwest  eight  feet 
of  the  complainant's  property. 

It  was  claimed  that  the  defendants  and  their  prede- 
cessors in  title  had  acquired  an  easement  in  the  complain- 
ant's property  for  the  use  of  the  eight  feet  as  an  alley  by 
adverse  and  uninterrupted  use  and  enjoyment  for  the  requi- 
site period.  The  strip  of  land  had  been  used  in  common  by 
the  owners  of  property  abutting  on  it,  and  in  1889  Lydia 
Bradley,  who  was  then  the  owner  of  the  property  now 
owned  by  the  defendants,  constructed  a  brick  pavement 
from  the  public  alley  southeast  of  the  premises  to  within 
about  75  feet  from  Adams  street,  where  it  connected  with 
a  similar  pavement  constructed  by  the  complainant.  The 
use  of  the  alley  was  for  the  mutual  convenience  of  the  own- 
ers, and  the  master  found  that  it  was  occasional,  permissive, 
for  broken  periods  of  time,  and  not  adverse.  The  chancel- 
lor overruled  exceptions  to  that  finding,  and  we  do  not  re- 
gard the  conclusion  of  the  chancellor  as  contrary  to  the 
evidence. 
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It  is  argued  that  the  court  of  equity  had  no  jurisdiction 
because  the  complainant  had  an  adequate  remedy  at  law. 
The  removal  of  clouds  from  a  title  to  real  estate  is  a  sub- 
ject of  equity  jurisdiction,  and  relief  of  that  character  is 
not  afforded  by  courts  of  law.  Application  to  the  court  of 
equity  was  proper. 

The  decree  is  affirmed.  £,^^^^^  ^^^^^^ 


H.  L.  Richardson,  Admr.,  Appellant,  vs.  Sears,  Roe- 
buck &  Co.  Appellee. 

Opinion  filed  December  22,  1915. 

1.  Appeai^  and  errors — appeal  under  the  Workmen's  Compen- 
sation act  of  ipii  does  not  go  from  county  to  circuit  court.  Under 
the  Workmen's  Compensation  act  of  191 1  an  appeal  from  a  judg- 
ment of  the  county  court  dismissing  an  appeal  from  the  decision 
of  arbitrators  lies  to  the  Supreme  Court  if  a  constitutional  ques- 
tion is  involved  and  is  not  required  to  be  taken  from  the  county 
court  to  the  circuit  court. 

2.  CoNSTiTUTioNAi,  I.AW — the  Workmen's  Compensation  act  of 
ipii  zvas  constitutionally  passed.  The  Workmen's  Compensation 
act  of  191 1  was  passed  by  the  legislature  with  due  observance  of 
the  requirements  of  the  constitution.  (Dragovich  v.  Iroquois  Iron 
Co.  269  111.  478,  followed.) 

Appeal  from  the  County  Court  of  Kankakee  county; 
the  Hon.  Arthur  W.  Deselm,  Judge,  presiding. 

Rice,  Lowes  &  O'Neil,  for  appellant. 

Adler  &  LederER,  for  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  court: 

Sears,  Roebuck  &  Co.,  a  corporation,  appellee  in  this 
court,  appealed  to  the  county  court  of  Kankakee  county 
from  an  award  made  against  it  and  in  favor  of  the  appel- 
lant for  compensation  for  the  death  of  his  intestate,  Fred 
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E.  Smith,  under  the  Workmen's  Compensation  act  of  191 1. 
(Laws  of  191 1,  p.  315.)  The  county  court  sustained  a  mo- 
tion made  by  Sears,  Roebuck  &  Co.,  the  appellant  in  that 
court,  to  dismiss  the  proceeding  on  the  ground  that  the 
Workrrien's  Compensation  act  was  unconstitutional.  The 
appellee  in  the  county  court  thereupon  appealed  to  this  court. 

Counsel  for  appellee  in  this  court  have  made  a  motion 
to  dismiss  the  appeal  because  this  court  is  without  jurisdic- 
tion to  entertain  it,  contending  that  under  the  statute  the 
appeal  should  have  been  taken  from  the  county  court  to  the 
circuit  court.  That  rnotion  was  taken  with  the  Case.  The 
same  motion  was  made  in  the  case  of  Laurusska  v.  Empire 
Manf.  Co,  (ante,  p.  304,)  which  was  a  case  arising  under 
the  same  law,  the  Workmen's  Compensation  act  of  191 1, 
and  substantially  the  same  reasons  were  assigned  in  support 
of  the  motion.  We  held  in  that  case  that  the  appeal  was 
properly  taken  to  this  court.  What  was  said  in  that  case 
is  decisive  of  the  same  question  here  and  it  need  not  be 
further  considered.  The  motion  to  dismiss  the  appeal  will 
be  denied. 

The  constitutionality  of  the  act  in  question  was  fully 
considered  and  upheld  in  the  case  of  Dragovich  v.  Iroquois 
Iron  Co.  269  111.  478,  where  it  was  urged  that  the  law  was 
not  constitutionally  enacted  for  the  same  reasons  that  are 
urged  by  appellee  in  this  court  and  for  which  reasons  the 
county  court  dismissed  the  appeal  to  it  from  the  arbitrators. 
The  county  court  was  in  error  in  holding  the  law  unconsti- 
tutional and  in  dismissing  the  appeal  to  it,  and  the  order  of 
the  county  court  will  be  reversed  and  the  cause  remanded 
to  that  court  for  further  proceedings  consistent  with  this 

opimon.  Reversed  and  remanded. 
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The  People  ex  rel.  S.  D.  Burton,  County  Collector,  Appel- 
lee, vs.  The  Wabash  Railroad  Company,  Appellant. 

Opinion  filed  December  22,  ipi^ — Rehearing  denied  Feb.  j,  igi6. 

1.  Taxes — judgment  for  a  railroad  company's  road  and  bridge 
tax  should  be  limited  to  railroad  track  in  the  town.  A  judgment 
for  the  road  and  bridge  taxes  assessed  against  a  railroad  company 
should  be  against  properly  described  property  of  the  railroad  com- 
pany embraced  in  the  designation  of  railroad  track  and  situated  in 
the  town,  and  should  not  be  against  all  the  property  of  the  com- 
pany in  the  town. 

2.  Same — when  a  judgment  is  sufficient  for  purpose  of  county 
tax.  A  judgment  for  taxes  assessed  against  a  railroad  company  is 
sufficient,  so  far  as  the  county  tax  is  concerned,  if  the  description 
is  in  the  language  of  section  42  of  the  Revenue  act  and  is  clear 
enough  to  identify  the  railroad  track  of  the  company  in  the  county. 

3.  The  other  questions  involved  are  controlled  by  the  decision 
in  People  v.  Illinois  Central  Railroad  Co.  (ante,  p.  236.) 

Appeal  from  the  County  Court  of  Moultrie  county; 
the  Hon.  J.  T.  Grider,  Judge,  presiding. 

E.  J.  Miller,  (N.  S.  Brown,  and  J.  L.  Minnis,  of 
counsel,)  for  appellant. 

J.  K.  Martin,  State's  Attorney,  (J.  L.  McLaughlin, 
of  counsel,)  for  appellee. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court: 

This  appeal  involves  the  validity  of  the  same  taxes  in- 
volved in  the  case  of  People  v.  Illinois  Central  Railroad  Co. 
{ante,  p.  236.) 

In  its  objections  the  appellant  states  that  the  item  of 
$10,000  in  the  county  tax  is  excessive.  The  evidence  shows 
that  $4000  was  required  to  pay  the  salaries  of  county  offi- 
cers .for  which  the  county  was  liable.  No  evidence  was  in- 
troduced as  to  the  probable  amount  of  fees  to  be  earned 
by  any  county  officer  for  services  rendered  the  county  or 
the  probable  deficiency  in  the  fees  earned  and  collected  by 
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any  officer  to  pay  his  salary,  and  the  levy  was  therefore 
not  shown  to  be  excessive. 

A  further  objection  is  made  in  this  case  that  the  descrip- 
tion of  the  property  against  which  the  judgment  was  ren- 
dered is  so  indefinite  that  it  could  not  be  located  and  the 
judgment  is  therefore  void.  The  property  is  described  in  the 
proceedings  in  accordance  with  the  provision  of  section  42 
of  chapter  120  of  the  Revised  Statutes,  as  "a  strip  of  land 
extending  on  each  side  of  said  railroad  track  and  embracing 
the  same,  together  with  all  the  stations  and  improvements 
thereon,  commencing  at  the  point  where  said  railroad  track 
crosses  the  northern  boundary  line  of  Moultrie  county  in 
entering  said  county  and  .extending  to  the  point  where  said 
track  crosses  the  southern  boundary  line  of  said  county  in 
leaving  the  same,  containing  in  right  of  way  one  hundred 
and  eighty  and  ninety-one  hundredths  acres.  Length  of 
main  track  in  feet,  119,293;  length  of  side-track  in  feet, 
12,382."  This  statutory  description  was  sufficient  to  iden- 
tify the  railroad  track  of  the  appellant  in  Moultrie  county, 
and  so  far  as  the  county  tax  is  concerned  the  judgment 
against  it  is  sufficient. 

The  judgment  for  the  road  and  bridge  tax  of  the  town 
of  Sullivan  is  as  follows:  "It  is  further  ordered  by  the 
court  that  judgment  be,  and  the  same  is,  hereby  entered 
against  the  property  of  the  Wabash  Railroad  Company  lo- 
cated within  the  town  of  Sullivan  for  the  sum  of  $748.98, 
being  the  taxes,  penalties  and  costs  due  from  said  Wabzish 
Railroad  Company  on  the  item  of  road  and  bridge  taxes  for 
the  town  of  Sullivan,  and  it  is  ordered  that  the  property 
of  said  Wabash  Railroad  Company  be  sold  to  satisfy  the 
same."  This  judgment  is  erroneous,  since  it  contains  no  de- 
scription of  the  property  to  be  sold.  The  judgment  should 
be  only  against  the  railroad  track  of  the  appellant  in  the 
town  of  Sullivan  and  not  against  its  property  generally, 
which  might  include  other  property  not  embraced  in  the 
description  of  railroad  track. 
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The  judgment  of  the  county  court  will  be  affirmed  as 
to  the  county  tax  and  reversed  as  to  the  road  and  bridge 
tax  of  the  town  of  Sullivan  and  the  cause  will  be  remanded, 
with  directions  to  the  county  court  to  render  a  judgment 
for  the  road  and  bridge  tax  of  the  town  of  Sullivan  against 
the  railroad  track  of  the  appellant  in  that  town  by  a  proper 
description. 

Reversed  in  part  and  remanded,  with  directions. 


Abe  Korn,  Defendant  in  Error,  vs.  The  Chicago  Rail- 
ways Company,  Plaintiff  in  Error. 

Opinion  Hied  December  22,  igi^ — Rehearing  denied  Feb,  4,  ipr6, 

1.  Instructions — when  instruction  as  to  exercise  of  due  care 
is  not  misleading.  Where  the  acts  of  the  plaintiff  in  taking  hold 
of  the  hand-rail  of  a  standing  street  car  and  raising  his  foot  to 
step  upon  the  car  and  the  acts  of  the  defendant's  servants  in  ring- 
ing the  bell  and  starting  the  car  are  so  connected  as  to  form  prac- 
tically but  one  transaction,  the  fact  that  an  instruction  only  re- 
quires the  exercise  of  due  care  by  the  plaintiff  when  he  took  hold 
of  the  hand-rail  and  raised  his  foot  to  step  on  the  car  does  not 
render  the  instruction  misleading. 

2.  Same — when  refusal  of  correct  instructions  is  not  reversible 
error.  The  refusal  of  instructions  stating  correct  rules  of  law  as 
to  the  right  of  the  jury  to  consider  the  interest  of  the  plaintiff  in 
the  suit  in  weighing  his  testimony  and  as  to  the  weighing  of  the 
testimony  of  witnesses  who  were  employees  of  the  defendant  is 
not  reversible  error,  where  the  plaintiff  was  corroborated  on  the 
material  issues  by  disinterested  witnesses,  and  where  the  testimony 
of  the  witnesses  who  were  employees  is  such  that  the  jury  might 
have  believed  it  all  and  still  been  authorized  to  find  for  plaintiff. 

3.  Same — court  is  not  required  to  give  substantial  repetitions 
of  instructions.  The  court  is  not  required  to  give  instructions  an- 
nouncing, in  slightly  different  language,  rules  of  law  announced  in 
other  instructions  which  have  been  given. 

Writ  of  Error  to  the  Branch  "B"  Appellate  Court  for 
the  First  District ; — heard  in  that  court  on  appeal  from  the 
Superior  Court  of  Cook  county ;  the  Hon.  Wili^iam  Feni- 
MORE  Cooper,  Judge,  presiding. 
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Charles  L.  Mahony,  and  Frank  L.  Kriete,  (W.  W. 
GuRLEY,  and  J.  R.  Guilliams,  of  counsel,)  for  plaintiff 
in  error. 

Brown,  Brown  &  Brown,  for  defendant  in  error.- 

Mr.  Justice  Craig  delivered  the  opinion  of  the  court : 

Defendant  in  error,  Abe  Korn,  brought  suit  in  the  su- 
perior court  of  Cook  county  against  plaintiff  in  error,  the 
Chicago  Railways  Company,  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  been  sustained  by  him  as  a 
passenger  on  one  of  plaintiff  in  error's  cars.  The  accident 
occurred  May  29,  191 1.  In  the  original  declaration,  filed 
July  10,  191 1,  it  is  charged  defendant  in  error  was  injured 
on  May  30,  191 1,  while  attempting  to  alight  from  a  car  at 
the  intersection  of  VanBuren  and  Desplaines  streets,  in  the 
city  of  Chicago,  by  reason  of  the  negligent  starting  of  the 
car.  In  the  amended  declaration,  filed  some  months  after- 
wards, it  is  charged  that  defendant  in  error  was  injured  by 
reason  of  the  servants  of  plaintiff  in  error  negligently  start- 
ing the  car  while  he  was  attempting  to  board  the  same  at 
the  intersection  of  the  streets  as  above  stated.  A  plea  of 
general  issue  was  filed  to  the  declaration  and  a  trial  had, 
resulting  in  a  verdict  for  the  plaintiff  for  $2150,  which  was 
subsequently  set  aside  and  a  new  trial  granted.  On  the 
second  trial  the  jury  returned  a  verdict  in  favor  of  plain- 
tiff for  $1625.  A  motion  for  a  new  trial  and  in  arrest  of 
judgment  was  made  and  overruled  and  judgment  entered 
on  the  verdict.  Plaintiff  in  error  perfected  an  appeal  from 
the  judgment  to  the  Appellate  Court  for  the  First  District, 
where  the  judgment  of  the  superior  court  was  affirmed.  A 
writ  of  certiorari  was  allowed  by  this  court,  and  the  cause  is 
brought  to  this  court  pursuant  to  the  mandate  of  such  writ. 

It  is  necessary  to  review  the  evidence  somewhat  in  order 
to  properly  determine  the  correctness  of  the  giving  and 
refusal  of  certain  instructions. 
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At  the  time  of  the  accident  defendant  in  error  was  em- 
ployed by  the  Continental  Tailoring  Company,  whose  place 
of  business  is  located  at  the  corner  of  Desplaines  street  and 
Jackson  boulevard,  in  the  city  of  Chicago.  Shortly  after 
five  o'clock  in  the  afternoon  of  May  29,  191 1,  defendant 
in  error  left  the  place  of  business  of  that  company  and 
proceeded  to  the  intersection  of  VanBuren  and  Desplaines 
streets  for  the  purpose  of  taking  a  west-bound  car  from 
there  to  his  home.  According  to  his  testimony  the  west- 
bound car  stopped  at  the  crossing,  and  as  he  attempted  to 
board  the  car,  and  just  as  he  had  one  foot  upon  the  step  of 
the  car  and  was  gripping  the  hand-rail,  the  conductor  gave 
a  signal  to  go  ahead,  the  car  suddenly  started,  his  hand 
slipped  from  the  rail  and  he  fell  backwards  on  the  ground 
and  sustained  severe  injuries.  He  was  assisted  to  his  feet 
by  two  men,  who  helped  him  to  board  the  next  car  for  his 
home,  and  he  was  taken  from  there  to  the  hospital,  where 
it  was  ascertained  that  the  fibula  of  his  left  leg  had  been 
fractured  and  he  was  otherwise  injured.  A  day  or  two  after 
the  accident  he  was  visited  by  an  investigator  for  plaintiff 
in  error  and  told  him  that  he  was  injured  on  May  29  while 
attempting  to  board  a  car  as  testified  to  by  him,  gave  the 
names  of  the  two  persons  who  assisted  him  on  the  car  as 
the  only  ones  who  saw  the  accident,  and  is  reported  to  have 
said  that  the  car  which  he  took  to  his  home,  being  the  next 
car  after  the  one  from  which  he  was  thrown,  was  car  No. 
737.  On  the  trial  he  testified  that  he  thought  the  number 
of  the  car  on  which  he  went  home  was  No.  107. 

Defendant  in  error's  testimony  as  to  circumstances  of 
the  accident  is  corroborated  to  a  large  extent  by  four  other 
apparently  disinterested  witnesses.  H.  Cooperman  testified 
that  he  did  not  witness  the  accident  but  that  he  came  north 
on  Desplaines  street  about  that  time  and  defendant  in  error 
was  standing  on  one  foot  with  a  man  supporting  him,  and 
that  witness  afterwards  helped  this  man  put  defendant  in 
error  on  the  following  car.    Bennie  Batofsky  testified  that 
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at  VaxiBuren  and  Desplaines  streets  he  came  upon  two  men 
holding  defendant  in  error,  who  was  standing  on  one  foot 
while  waiting  to  take  the  next  car  home.  Sam  Siegelman 
testified  that  he  was  at  the  northeast  corner  of  VanBuren 
and  Desplaines  streets  and  saw  defendant  in  error  attempt- 
ing to  board  the  car,  and  that  when  he  had  one  foot  on  the 
steps  the  conductor  gave  the  bell  to  go  ahead  and  defendant 
in  error  was  thrown  from  the  car,  and  that  witness  assisted 
him  to  his  feet,  and  he  thought  that  some  other  party  helped 
him.  The  witness  Friedman  testified  he  saw  the  car  which 
defendant  in  error  attempted  to  board  when  it  stopped  at 
Desplaines  street  and  saw  defendant  in  error  attempt  to 
board  the  car,  and  that  after  he  had  one  foot  on  the  first 
step  of  the  car  it  gave  a  jerk  and  started  forward  and  he 
was  thrown  to  the  ground. 

The  above  were  all  of  the  witnesses  to  testify  on  the 
trial  as  to  the  fact  of  the  accident  and  the  manner  in  which 
it  occurred.  The  only  evidence  offered  to  contradict  their 
testimony  was  that  of  the  conductor  of  car  No.  737,  who 
testified  that  he  left  State  street  at  5:17^^  that  evening 
and  .that  he  knew  nothing  of  the  accident ;  the  testimony 
of  the  conductor  of  the  car  which  immediately  preceded  it, 
that  his  car  left  State  street  at  5:16  and  that  he  did  not 
recall  any  accident  at  VanBuren  and  Desplaines  streets  in 
connection  with  a  passenger  getting  on  his  car;  and  the 
testimony  of  Simon  Rubens,  who  had  charge  of  the  car 
records  of  the  car  repair  shops,  that  car  No.  107  was  in 
the  car  shop  for  a  month  before  May  29,  191 1,  and  did  not 
go  out  of  the  shop  until  June  i  of  that  year.  There  was 
also  the  testimony  of  a  detective  in  the  employ  of  plaintiff 
in  error  as  to  certain  statements  made  to  him  by  defendant 
in  error,  Siegelman  and  Friedman  as  to  the  length  of  the 
time  they  had  been  acquainted,  which  varied  from  their  tes- 
timony as  to  such  fact  given  at  the  trial.  There  was,  how- 
ever, no  evidence  in  the  record  tending  to  contradict  any 
of  the  witnesses  as  to  the  material  facts  in  the  case  regard- 
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ing  the  circumstances  of  the  accident  except  the  negative 
testimony  of  the  two  conductors  and  the  car  repair  shop- 
man above  referred  to,  all  of  which  might  be  true  and  still 
the  accident  have  happened  and  defendant  in  error  been  in- 
jured as  testified  to  by  him  and  the  other  witnesses.  As 
to  the  fact  of  defendant  in  error  being  injured  at  the  time 
and  place  in  question  and  to  his  being  helped  upon  a  car, 
neither  Cooperman  nor  Batofsky  was  in  any  manner  con- 
tradicted on  the  trial. 

The  errors  complained  of  and  argued  in  this  court  are 
in  the  giving  and  refusing  to  give  certain  instructions.  The 
first  instruction  complained  of  is  the  sixth  given  at  the  in- 
stance of  defendant  in  error.  By  this  instruction  the  jury 
were  told  that  if  they  found,  from  the  evidence,  that  the  car 
stopped  at  the  corner  of  VanBuren  and  Desplaines  streets 
at  the  usual  stopping  place  for  taking  on  passengers,  "and 
that  while  said  car  was  so  stopped  the  plaintiff,  with  due 
care  and  caution  for  his  own  safety,  took  hold  of  the  hand- 
rail with  the  purpose  and  intention  of  boarding  said  car  and 
become  a  passenger  thereon,  and  raised  one  foot  towards  or 
onto  the  step  of  the  platform  of  said  car,  and  while  in  such 
position  the  defendant  negligently  started  the  car  before  the 
plaintiff  had  a  reasonable  time  to  get  aboard,  *  *  *  and 
that  in  consequence  of  such  starting  the  plaintiff  was  in- 
jured, your  verdict  should  be  for  the  plaintiff."  The  criti- 
cism of  this  instruction  is  that  it  confines  the  exercise  of 
due  care  to  the  time  of  taking  hold  of  the  hand-rail  and 
stepping  on  the  step  of  the  platform,  and  not  to  the  entire 
transaction  of  defendant  in  error's  attempt  to  board  the  car. 
We  think  the  criticism  hypercritical.  The  evidence  shows 
that  the  act  of  the  defendant  in  error  in  taking  hold  of  the 
hand-rail  and  attempting  to  step  upon  the  first  step  of  the 
platform  and  the  ringing  of  the  bell  and  starting  of  the  car 
were  all  so  closely  related  and  connected  as  to  constitute,  in 
fact,  but  one  continuous  transaction  covering  a  very  short 
space  of  time.    There  was  no  evidence  in  the  record  to  show. 
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or  which  even  tended  to  show,  that  there  was  anything 
which  defendant  in  error  did  or  might  have  done  to  avoid 
the  accident  after  he  first  took  hold  of  the  hand-rail  for  the 
purpose  of  boarding  the  car,  or  that  he  had  sufficient  warn- 
ing of  the  starting  of  the  car  after  taking  hold  of  the  hand- 
rail and  attempting  to  board  the  car  to  enable  him  to  have 
avoided  the  accident  even  had  he  attempted  to  do  so.  Where 
the  circumstances  are  all  so  closely  related  and  connected 
together  as  to  constitute  but  one  continuous  transaction, 
as  they  were  in  this  case,  we  think  the  jury  could  not  have 
been  misled  as  to  the  time  covered  by  the  instruction  as  to 
when  defendant  in  error  must  have  been  in  the  exercise  of 
due  care  and  caution  for  his  own  safety,  and  we  think  it 
was  not  error  to  give  the  instruction.  (Peterson  v.  Chicago 
Traction  Co,  231  111.  324.)  A  diflferent  ruling  might  be 
made  in  a  close  case,  where  there  was  evidence  tending  to 
show  that  after  the  plaintiff  became  aware  of  his  perilous 
position  there  was  sufficient  time  for  him  to  have  extricated 
himself  from  such  position  and  the  question  of  the  exercise 
of  due  care  on  his  part  was  a  close  one  under  all  of  the 
evidence  in  the  case. 

It  is  next  insisted  that  the  court  erred  in  refusing  to 
give  instructions  numbered  18  and  19  tendered  by  plaintiff 
in  error.  The  eighteenth  instruction  was  to  the  effect  that 
while  the  law  permitted  the  plaintiff  in  the  case  to  testify 
in  his  own  behalf,  the  jury  had  a  right,  in  weighing  his  evi- 
dence, etc.,  to  take  into  consideration  that  he  is  the  plaintiff 
and  interested  in  the  result  of  the  suit.  The  nineteenth  in- 
struction was  to  the  effect  that  while  the  jury  are  the  judges 
of  the  credibility  of  the  witnesses,  they  have  no  right  to  dis- 
regard the  testimony  of  an  unimpeached  witness  of  the  de- 
fendant simply  because  such  witness  was  or  is  an  employee 
of  the  defendant,  but  it  is  their  duty  to  receive  the  testi- 
mony of  such  witness  in  the  light  of  all  the  evidence,  the 
same  as  the  testimony  of  any  other  witness,  and  determine 
his  credibility  by  the  same  principles  and  tests  they  deter- 
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mine  the  credibility  of  any  other  witness.  While  the  rule 
announced  in  these  instructions  is  the  correct  one  and  it 
would  be  error  to  refuse  to  give  them  in  a  close  case  where 
the  evidence  is  conflicting  on  the  vital  issues  and  the  de- 
fendant relies  upon  the  testimony  of  its  employees  to  over- 
come the  testimony  of  the  plaintiff,  (West  Chicago  Street 
Railroad  Co,  v.  Dougherty,  170  111.  379;  Chicago  and 
Eastern  Illinois  Railroad  Co.  v.  Burridge,  211  id.  9;)  we 
think  the  rule  does  not  apply  with  the  same  force  to  a  case 
such  as  the  one  at  bar,  where  the  plaintiff  is  corroborated 
on  the  material  issues  by  other  apparently  disinterested  wit- 
nesses and  they  are  not  contradicted  as  to  such  facts  by  a;iy 
employee  of  the  defendant,  and  the  jury  could  have  believed 
everything  testified  to  by  defendant's  employees  on  such  , 
issues  and  still  have  found  their  verdict  for  the  plaintiff.. 
Under  the  circumstances  we  think  it  was  not  reversible  er- 
ror to  refuse  to  give  the  instructions  in  question. 

Complaint  is  made  also  of  the  refusal  to  give  the  twenty- 
first  instruction  offered  by  plaintiff  in  error  on  the  question 
of  damages.  At  the  instance  of  the  defendant  in  error  the 
court  by  the  fifth  instruction  fully  instructed  the  jury  upon 
this  question,  and  the  plaintiff  in  error  does  not  contend  but 
that  this  instruction  correctly  advised  the  jury  as  to  the 
rules  of  law  that  should  guide  them  in  reaching  their  de- 
cision on  that  question.  That  was  sufficient.  The  court  is 
not  required  to  give  repeated  instructions  on  the  same  ques- 
tion, announcing  the  same  rules  of  law  but  only  in  slightly 
different  language.  Ward  v.  Chicago  City  Railway  Co.  237 
111-  633 ;  Blair  v.  Illinois  Central  Railroad  Co.  243  id.  224. 

Finding  no  reversible  error  in  the  record  the  judgment 
of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 
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Lydon  R.  Drury  et  al.  Appellees,  vs.  Wawer  C.  Drury 

et  al.  Appellants. 

Opinion  filed  December  22,  ipi^ — Rehearing  denied  Feb.  s,  ipi6. 

1.  Wii^LS — rule  against  perpetuities  stated.  No  interest  subject 
to  a  condition  precedent  is  valid  unless  the  condition  must  be  ful- 
filled, if  at  all,  within  twenty-one  years  after  some  life  in  being  at 
the  creation  of  the  interest,  and  if  the  contingent  event  upon  which 
the  estate  is  limited  can  possibly  happen  beyond  that  time  the  inter- 
est is  too  remote  and  its  creation  is^  prohibited. 

2.  Same — effect  when  remainder  to  a  class  is  to  take  effect  at 
termination  of  life  in  being.  A  gift  to  a  class  which  will  take  ef- 
fect, if  at  all,  as  a  legal  remainder  of  real  estate  at  the  termina- 
tion of  a  life  in  being  is  not  within  the  rule  against  perpetuities. 

3.  Same — when  interest  is  not  zvithin  the  rule  against  perpetui- 
ties. A  devise  to  a  named  grandchild  of  the  life  use  of  certain  land 
with  remainder  in  fee  to  the  heirs  of  her  body,  but  if  she  dies  with- 
out a  child  then  the  remainder  to  go  to  the  testator's  great-grand- 
children as  a  class,  creates  two  remainders  in  fee  simple,  as  alter- 
natives, on  such  a  contingency  that  only  one  of  them  can  vest  but 
which  requires  that  either  one  or  the  other  must  vest,  at  the  latest, 
upon  the  death  of  the  life  tenant ;  and  if  the  life  tenant  was  in  be- 
ing when  the  will  was  made  and  at  the  death  of  the  testator  the 
devise  is  not  within  the  rule  against  perpetuities. 

4.  Same — when  great-grandchild  dying  before  the  life  tenant's 
death  takes  no  interest.  Where  an  alternative  remainder  to  the 
testator's  great-grandchildren  as  a  class,  based  on  the  contingency 
of  the  death  of  the  life  tenant  without  leaving  a  child  or  children, 
is  not,  in  terms,  immediate,  and  there  is  no  language  in  the  will 
limiting  the  gift  to  those  members  of  the  class  in  existence  at  the 
death  of  the  testator,  the  gift  to  the  class  is  confined  to  those  mem- 
bers, only,  who  are  in  being  at  the  death  of  the  life  tenant,  and  a 
member  of  the  class  who  dies  before  the  death  of  the  life  tenant 
takes  no  interest. 

5.  Same — what  remainders  are  descendible.  If  a  remainder  is 
vested  in  a  member  of  a  class  the  maximum  number  of  which  is  to 
be  ascertained  in  the  future,  and  will  therefore  open  to  let  in  new 
members,  it  will  descend  to  heirs;  and  a  contingent  remainder  is 
descendible  where  the  contingency  is  not  as  to  the  persons  who 
will  take  the  ultimate  remainder  in  case  it  shall  ever  vest 

AppEai,  from  the  Circuit  Court  of  Whiteside  county; 
the  Hon.  Frank  D.  Ramsay,  Judge,  presiding. 
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Elmer  M.  LiESSMann,  for  appellant  Bessie  M.  Drury. 

L.  T.  Stocking,  guardian  ad  litem  for  infant  appellants. 

McMahon  &  Rogers,  for  appellees. 

Mr.  Justice  Cart  weight  delivered  the  opinion  of  the 
court : 

On  April  24,  1893,  Richard  Drury  made  his  last  will 
and  testament  and  by  the  second  and  third  clauses  provided 
for  his  wife,  Mary  Drury,  who  afterward,  as  his  widow, 
renounced  the  provisions  made  for  her.  The  sixth  clause 
was  as  follows : 

"Sixth — I  give  and  bequeath  to  my  grand-daughter, 
Myrtle  A.  Drury,  the  life  use  of  the  following  piece  of 
land,  to-wit,  [describing  it,]  to  have,  hold,  use  and  enjoy 
the  same  during  her  natural  life.  At  her  death  the  fee 
simple  title  to  all  of  said  lands  shall  pass  to  and  become 
vested  in  the  heirs  of  her  body,  and  in  case  of  her  death 
without  a  child  or  children  the  title  thereto  shall. become  so 
vested  in  my  great-grandchildren,  and  all  of  said  land  so 
willed  to  her  shall  be  subject  to  the  payment  of  one-third 
of  the  rents,  issues  and  profits  thereof,  after  payment  of 
taxes  and  repairs,  to  my  wife,  the  said  Mary  Drury.  And 
the  said  last  described  piece  of  land,  of  about  seventy-seven 
and  30/100  acres,  shall  be  subject  to  the  payment  of  one- 
half  of  such  rents,  issues  and  profits  thereof  to  my  daugh- 
ter, Mary  J.  Huggins,  during  her  life." 

The  testator  died  on  April  28,  1899,  leaving  Mary 
Drury,  his  widow,  his  children,  Mary  J.  Huggins  and  Wil- 
liam W.  Drury,  and  his  grandchildren,  Myrtle  A.  Drury 
and  Lydon  R.  Drury,  children  of  his  deceased  son,  Rob- 
ert I.  Drury,  his  heirs-at-law.  When  the  will  was  made 
the  testator  had  no  great-grandchild,  but  at  his  death  there 
was  a  great-grandchild,  Gertrude  M.  Dineen,  capable  of 
taking  the  estate  limited  to  great-grandchildren,  and  who 
died  on  or  about  November  8,  1899,  during  the  continuance 
271  -  22 
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of  the  life  estate.  Myrtle  A.  Drury,  the  life  tenant,  died 
intestate  about  August  21,  1912,  without  a  child  or  chil- 
dren. At  the  time  of  her  death  there  were  two  great-grand- 
children of  the  testator,  Harriet  A.  Drury  and  Richard  J. 
Drury,  children  of  Walter  C.  Drury,  a  grandson ;  and  Ma- 
rian Drury,  another  child  of  Walter  C.  Drury,  was  after- 
ward born.  The  appellees,  Lydon  R.  Drury,  Lily  A.  Beeken 
and  William  W.  Drury,  three  heirs-at-law  of  the  testator, 
filed  their  bill  in  this  case  in  the  circuit  court  of  White- 
side county  for  partition  of  the  land  described  in  the  sixth 
clause,  making  the  appellant  Bessie  May  Drury,  the  present 
owner  of  any  interest  which  passed  to  her  deceased  daugh- 
ter, Gertrude  M.  Dineen,  and  the  appellants  Harriet  A. 
Drury  and  Richard  J.  Drury,  great-grandchildren  of  the 
testator  who  were  living  at  the  termination  of  the  life  es- 
tate, and  others  interested  as  heirs  or  otherwise,  defendants. 
Bessie  May  Drury  by  her  answer  alleged  that  at  the  death 
of  the  testator  Gertrude  M.  Dineen  became  the  owner  of 
the  entire  remainder  after  the  life  estate,  contingent  only 
upon  the  life  tenant  dying  without  a  child,  which  contin- 
gent remainder  descended  to  her  father  and  mother  and  had 
become  vested  in  her  mother,  said  defendant.  A  guardian 
ad  litem  was  appointed  for  the  infant  defendants,  Harriet 
A.  Drury,  Richard  J.  Drury  and  Marian  Drury,  and  they 
answered  by  their  guardian  ad  litem.  The  chancellor  heard 
the  evidence  and  entered  a  decree  finding  that  the  sixth 
clause  of  the  will  was  void  because  in  violation  of  the  rule 
against  perpetuities ;  that  the  lands  descended  to  the  heirs- 
at-law  of  the  testator  as  intestate  estate,  subject  to  the 
dower  of  the  widow,  and  appointing  commissioners  to  as- 
sign dower  and  make  partition.  Bessie  May  Drury  was  al- 
lowed and  perfected  an  appeal,  and  the  guardian  ad  litem 
of  Harriet  A.  Drury  and  Richard  J.  Drury  also  appealed 
in  their  behalf. 

The  rule  against  perpetuities  is,  that  no  interest  subject 
to  a  condition  precedent  is  valid  unless  the  condition  must 
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be  fulfilled,  if  at  all,  within  twenty-one  years  after  some  life 
in  being  at  the  creation  of  the  interest.  It  is  not  enough 
that  the  contingent  event  upon  which  the  estate  is  limited 
may  happen,  or  even  that  it  will  probably  happen,  within 
the  limits  of  the  rule,  but  if  it  can  possibly  happen  beyond 
those  limits  the  interest  is  too  remote  and  its  creation  pro- 
hibited by  the  rule.  (Howe  v.  Hodge,  152  111.  252;  Nev- 
itt  V.  IVoodburn,  190  id.  283;  Lawrence  v.  Smith,  163  id. 
149.)  The  ground  upon  which  it  is  claimed  that  the  sixth 
cla.use  is  void  under  that  rule  is,  that  upon  the  death  of  the 
first  taker  without  children  the  great-grandchildren  would 
include  all  children  standing  in  that  relation  to  the  testator 
that  might  be  born  in  the  future,  and  the  class  to  whom  the 
remainder  was  limited  could  not  be  determined  until  the 
death  of  the  last  grandchild  of  the  testator.  Whether  that 
is  true  depends  upon  the  proper  construction  of  the  will. 
Myrtle  A.  Drury,  to  whom  the  life  estate  was  given,  was 
in  being  when  the  will  was  made  and  at  the  death  of  the 
testator.  After  the  life  estate  the  remainder  was  given  to 
the  great-grandchildren  of  the  testator  on  the  contingency 
of  the  death  of  the  life  tenant  without  children,  and  if  the 
class  of  great-grandchildren  was  to  be  determined  either  at 
the  death  of  the  testator  or  at  the  death  of  the  life  tenant 
without  children,  there  would  be  no  postponement  in  the 
vesting  of  the  legal  title  after  her  death  and  the  remainder 
would  not  be  within  the  rule.  'At  least  at  the  death  of  the 
life  tenant  it  would  be  determined  who  would  take' the  es- 
tate. If  she  had  a  child  or  children  the  estate  would  vest 
in  them,  but  if  she  had  no  child  and  there  were  great- 
grandchildren the  remainder  would  vest  in  them.  A  gift  to 
a  class  which  will  take  effect,  if  at  all,  as  a  legal  remainder 
of  real  estate  at  the  termination. of  a  life  in  being  is  not 
within  the  rule  against  perpetuities.  (Gray's  Rule  Against 
Perpetuities,  sec.  377.)  If  there  should  be  no  member  of 
the  class  of .  great-grandchildren  in  existence  at  the  time 
of  the  death  of  the  life  tenant,  upon  which  the  gift  was 
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to  take  effect,  the  gift  to  the  class  would  fail  and  the  es- 
tate would  vest  in  the  heirs-at-law,  not  because  of  the  rule 
against  perpetuities  but  because  there  would  be  no  member 
of  the  class.  Th^re  was  a  limitation  of  two  remainders 
in  fei  simple  as  alternatives,  the  one  for  the  other,  on  such 
a  contingency  that  only  one  of  them  could  vest,  but  one  or 
the  other  must  vest,  if  at  all,  at  the  death  of  a  person  in 
being  at  the  death  of  the  testator.  The  sixth  clause  does 
not  violate  the  rule  against  perpetuities. 

The  gift  of  the  remainder  to  the  great-grandchildren  of 
the  testator  was  a  gift  to  such  persons  as  should  bear  that 
relation  to  the  testator,  to  be  ascertained  at  some  future 
time.  It  is  contended  in  behalf  of  Bessie  May  Drury  that 
the  class  was  to  be  ascertained  at  the  death  of  the  testator, 
and  Gertrude  M.  Dineen  being  the  only  member  of  the  class 
at  that  time,  became  entitled  to  the  remainder  upon  the  hap- 
pening of  the  contingency  upon  which  it  was  limited,  and 
that  such  contingent  remainder  was  descendible  and  upon 
the  happening  of  the  contingency  vested  in  said  Bessie  May 
Drury.  The  gift  to  the  class  was  not,  in  terms,  immediate, 
but  the  testator  provided  that  upon  the  death  of  the  life 
tenant  without  a  child  or  children  the  title  should  become 
vested  in  his  great-grandchildren.  It  is  true  that  while  a 
contingent  remainder  cannot  be  granted  and  nothing  passes 
by  a  deed  of  it,  although  no  legal  estate  is  conveyed,  the 
estate  may  be  transferred  by  a  warranty  deed  by  way  of 
estoppel  if  the  contingency  happens  upon  which  the  estate 
is  to  vest.  Such  a  remainder  may  be  released  to  the  life 
tenant  or  his  assignee  and  is  assignable  in  equity  as  an  ex- 
ecutory agreement,  which  may  be  enforced  whenever  the 
title  vests,  and  it  is  devisable  under  the  Statute  of  Wills. 
(Ortmayer  v.  Elcock,  22$  III.  342;  Golladay  v.  Knock, 
235  id.  412;  Sheppard's  Touchstone,  239;  4  Kent's  Com. 
261.)  If  a  remainder  is  vested  in  a  member  of  a  class 
the  maximum  number  of  which  is  to  be  ascertained  in  the 
future,  and  therefore  will  open  to  let  in  new  members,  it 
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will  descend  to  heirs,  and  there  are  numerous  cases  of  that 
kind.  It  is  also  true  that  a  contingent  remainder  is  de- 
scendible where  the  contingency  is  not  as  to  the  persons 
who  will  take  the  ultimate  remainder  in  case  it  should  ever 
vest.  If  the  class  was  determined  at  the  death  of  the  tes- 
tator, when  Gertrude  M.  Dineen  was  the  only  member,  or 
if  she  was  a  member  of  the  class  at  the  death  of  the  life 
tenant,  her  interest  was  descendible.  If  it  was  a  condition 
that  the  great-grandchildren  should  survive  the  life  tenant 
when  the  members  of  the  class  would  be  finally  determined 
and  the  estate  would  vest  in  them,  no  interest  passed  to 
Gertrude  M.  Dineen,  because  she  was  not  a  member  of  the 
class  at  the  death  of  the  life  tenant.  There  was  no  lan- 
guage in  the  will  which  confined  the  gift  to  great-grand- 
children in  existence  at  the  testator's  death,  and  the  rule  is 
that  where  the  gift  is  not  in  terms  immediate  and  so  con- 
fined and  a  gift  to  a  class  is  postponed  pending  the  termina-  ■ 

■ 

tion  of  a  life  estate,  those  members  of  the  class,  and  those  \ 
only,  take  who  are  in  existence  at  the  death  of  the  life  J 
tenant.  In  this  case  the  remainder  was  contingent  upon 
the  death  of  the  life  tenant  without  issue,  when  those  who 
would  take  the  ultimate  remainder  v/ere  to  be  ascertained 
and  such  remainder  was  to  become  vested  in  them.  The 
interest  of  Gertrude  M.  Dineen  was  not  only  subject  to  the 
contingency  of  the  life  tenant  dying  without  issue,  but  also 
to  the  contingency  of  being  a  member  of  the  class  when 
ascertained.  The. gift  to  the  great-grandchildren  was,  in 
terms,  postponed  pending  the  termination  of  the  life  estate 
intervening  between  the  death  of  the  testator  and  the  time 
when  he  provided  the  same  should  vest  upon  a  condition  to 
be  then  ascertained,  and  only  those  took  who  were  in  ex- 
istence at  the  termination  of  the  life  estate.  {Handberry 
V.  Doolittle,  38  111.  202;  Brezvick  v.  Anderson,  267  id.  169; 
40  Cyc.  1477;  Webber  v.  Jones,  94  Me.  429;  Setter  field  v. 
Mayes,  11  Humph.  58.)  Bessie  May  Drury  has  no  inter- 
est in  the  property,  and  upon  the  death  of  the  life  tenant 
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it  vested  in  the  great-grandchildren  of  Richard  Drury  who 
were  then  living.  Marian,  the  after-born  great-grandchild, 
took  nothing. 

The  bill  of  complaint  prayed  for  the  cancellation  of  a 
deed  from  William  W.  Drury  to  his  three  children  on  the 
ground  that  it  was  never  delivered,  and  the  finding  was  to 
the  contrary.  Cross-errors  have  been  assigned  on  the  find- 
ing, but  as  the  complainants  have  no  interest  in  the  prem- 
ises, the  deed,  whether  delivered  or  not,  conveyed  nothing. 

The  decree  of  the  circuit  court  is  reversed  and  the  cause 
is  remanded,  with  directions  to  dismiss  the  bill. 

Reversed  aiid  remanded,  zinth  directiotts. 


The  People  of  the  State  of  Illinois,  Defendant  in  Er- 
ror, vs.  James  H.  Belt,  Plaintiff  in  Error. 

Opinion  filed  December  22,  ipi^ — Rehearing  denied  Feb,  4,  Ipi6, 

1.  Criminal  law — effect  of  the  statute  protecting  depositors 
against  embezslement  by  insolvent  bankers.  Paragraph  25a  of  the 
Criminal  Code,  (Kurd's  Stat.  191 3,  chap.  38,)  protecting  bank  de- 
positors against  embezzlement  by  insolvent  bankers,  abrogates,  as 
between  banker  and  depositor,  the  rule  that  a  failure  of  a  party  to 
properly  account  for  money  received  from  another  who  has  relied 
upon  his  honesty  to  return  it,  with  interest,  does  not  amount  to 
embezzlement.  {Kribs  v.  People,  82  111.  425,  and  Rauguth  v.  Peo- 
ple, 186  id.  93,  explained.) 

2.  Same — object  of  statute  protecting  depositors  against  embez- 
dement  by  insolvent  bankers.  The  object  of  paragraph  25a  of  the 
Criminal  Code  is  to  protect  the  public  against  fraudulent  and  dis- 
honest bankers  and  those  who  would  be  bankers  without  the  neces- 
sary capital. 

3.  Same — the  statute  regards  substance  and  not  form  of  trans- 
actions with  insohrent  bankers.  It  is  the  nature  of  the  business  in 
which  one  is  engaged  and  not  the  form  in  which  the  evidence  of 
the  transaction  is  clothed  that  fixes  and  determines  criminal  re- 
sponsibility under  the  statute  protecting  depositors  against  embez- 
zlement by  insolvent  bankers. 
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4.  Same — meaning  of  the  term  "deposit."  The  word  "deposit," 
in  its  broad  and  comprehensive  sense,  as  commonly  used  and  un- 
derstood in  banking  and  commercial  circles  as  well  as  by  the  pub- 
lic generally,  includes  all  deposits  made  in  a  bank  in  the  ordinary 
course  of  its  business,  whether  they  are  in  the  form  of  general, 
special,  time  or  demand  deposits. 

5.  Same — legislature  is  presumed  to  have  used  words  in  their 
ordinary  meaning.  The  presumption  is  that  the  legislature  has 
used  words  in  their  usual,  ordinary  and  commonly  understood  and 
accepted  meaning. 

6.  Same — it  is  incumbent  on  accused  to  shozv  that  certificate 
of  deposit  evidenced  a  loan.  On  the  trial  of  a  banker  for  receiv- 
ing a  deposit  at  a  time  when  he  knew  he  was  insolvent,  if  the  ac- 
cused claims  that  the  certificate  of  deposit  issued  by  the  bank  was 
to  evidence  a  loan  and  not  a  deposit,  it  is  incumbent  upon  him  to 
prove  that  fact. 

7.  Same — burden  on  State  to  prove  insolvency  of  banker.  In  a 
prosecution  of  a  banker,  under  the  statute,  for  receiving  a  deposit 
when  insolvent,  the  burden  is  upon  the  State  to  prove  that  the  ac- 
cused was  insolvent  and  that  he  knew  he  was  insolvent  at  the  time 
he  received  the  deposit,  and  any  fact  or  circumstance  tending  to 
prove  such  facts  is  competent  evidence  against  him. 

8.  Same — what  competent  evidence  to  prove  insolvency  of  an 
accused  banker.  In  proving  insolvency  of  a  banker  accused  of  ac- 
cepting a  deposit  while  insolvent  the  People  are  not  confined  to  the 
books  of  the  bank  but  may  call  each  depositor  and  prove  by  him 
the  amount  of  his  own  deposit,  the  time  thereof  and  that  it  has  not 
been  re-paid;  and  the  certificates  of  deposit  are  competent  evi- 
dence to  establish  the  liabilities  of  the  accused. 

9.  Same — when  fact  of  filing  a  petition  in  bankruptcy  is  compe- 
tent to  prove  accused  banker  knew  he  was  insolvent.  The  fact  of 
the  filing  of  a  petition  in  bankruptcy  by  a  banker  within  six  months 
after  a  deposit  was  made  is  competent  evidence  to  prove  that  he 
knew  he  was  insolvent  when  the  deposit  was  made,  provided  it  is 
shown  that  his  liabilities  and  assets  when  he  received  the  deposit  in 
question  were  substantially  the  same  as  when  he  instituted  bank- 
ruptcy proceeding's. 

10.  Same — question  of  insolvency  is  one  of  fact  for  the  jury. 
The  question  of  a  banker's  insolvency  at  the  time  he  received  a 
deposit  is  one  of  fact  for  the  jury  to  determine  from  all  the  evi- 
dence in  the  case  and  under  proper  instructions  from  the  court. 

11.  Same — what  is  proper  instruction  in  prosecution  of  banker 
under  the  statute.  An  instruction  stating  that  no  evidence  of  any 
specific  intent  to  steal  or  embezzle  a  deposit  is  necessary,  but  "that 
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it  is  sufficient,  to  justify  the  jury  in  finding  the  defendant  guilty, 
that  they  should  believe  from  the  evidence,  beyond  all  reasonable 
doubt,  that  the  defendant  was  a  banker,  and  as  such  received  the 
money  of  the  prosecuting  witness  described  in  the  indictment  as  a 
deposit  when  such  witness  .was  not  indebted  to  the  defendant  and 
when  the  defendant  was  insolvent  and  knowing  himself  to  be  in- 
solvent, whereby  such  deposit  was  lost  to  such  prosecuting  wit- 
ness," is  a  proper  one  in  a  prosecution  under  paragraph  25a  of  the 
Criminal  Code. 

Writ  of  Error  to  the  Appellate  Court  for  the  Third 
District ; — heard  in  that  court  on  writ  of  error  to  the  Cir- 
cuit Court  of  Macoupin  county;  the  Hon.  Robert  B.  Shir- 
ley, Judge,  presiding. 

J.  G.  Friedmeyer,  and  Peebles  &  Peebles,  for  plain- 
tiff in  error. 

P.  J.  LucEY,  Attorney  General,  James  H.  Murphy, 
State's  Attorney,  and  D.  E.  Detrich,  (Thomas  Rinaker, 
and  Edward  C.  Knotts,  of  counsel,)  for  the  People. 

Mr.  JtJSTiCE  Craig  delivered  the  opinion  of  the  court: 

Plaintiff  in  error  was  indicted  by  the  grand  jury  of  the 
circuit  court  of  Macoupin  county,  at  the  September  term, 
19 1 3,  of  that  court,  for  the  crime  of  embezzlement.  The 
indictment  contained  eight  counts,  and  charged  plaintiff  in 
error  with  corruptly,  willfully,  fraudulently  and  feloniously 
receiving  a  deposit  through  one  Budd,  as  assistant  cashier, 
while  conducting  a  private  bank  at  Bunker  Hill,  in  said 
county,  under  the  firm  name  of  Belt  Bros.  &  Co.,  at  a  time 
when  he  knew  he  was  insolvent,  by  reason  whereof  the 
money  so  deposited  was  lost  to  the  despositor.  He  was 
afterwards  tried  by  a  jury  in  that  court  and  a  verdict  of 
guilty  returned.  Motions  for  a  new  trial  and  in  arrest  of 
judgment  were  overruled  and  judgment  entered  on  the  ver- 
dict. The  court  imposed  a  fine  of  $300  on  plaintiff  in  error 
and  sentenced  him  to  the  penitentiary  for  a  period  of  two 
years.    Plaintiff  in  error  then  sued  out  a  writ  of  error  from 
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this  court.  On  motion  of  the  People  the  cause  was  trans- 
ferred to  the  Appellate  Court  for  the  Third  District,  where 
the  judgment  of  the  lower  court  was  affirmed.  A  further 
writ  of  error  was  then  sued  out  of  this  court  to  review  the 
judgment  of  the  Appellate  Court,  and  the  cause  is  now  in 
this  court  pursuant  to  such  writ  of  error. 

It  appears  from  the  record  that  on  the  morning  of  June 
^3?  ^9^3?  on^  Theodore  Keuthe  deposited  in  the  bank  of 
plaintiff  in  error  $150  in  money,  and  received  from  him, 
through  the  assistant  cashier,  Budd,  a  certificate  of  deposit, 
which  was  as  follows : 

"No.  11491.  Bei*t  Bros.  &  Co.,  Bankers. 

Bunker  Hill,  III.,  June  ij,  191 3- 
"Theodore  Keuthe  has  deposited  in  this  bank  one  hun- 
Not  dred   and   fifty-two   and    twenty-five   hundredths    dollars 

to  check.  (152.25),  payable  to  the  order  of  himself,  due  and  pay- 
able six  months  after  date  in  current  funds,  on  the  re- 
turn of  this  certificate  properly  endorsed. 

William  N.  Budd,  Asst,  Cashier,'* 

June  15,  191 3,  plaintiff  in  error  closed  his  bank  and  de- 
livered the  keys  to  a  committee  of  depositors  of  the  bank, 
and  thereafter,  on  June  20,  19 13,  united  with  them  in  filing 
a  bill  in  the  circuit  court  of  Macoupin  county  for  the  ap- 
pointment of  a  receiver  for  himself  and  his  banking  prop- 
erties. A  receiver  was  duly  appointed  and  had  charge  of 
his  affairs  until  in  September  following,  when  the  plaintiff 
in  error  filed  his  voluntary  petition  in  bankruptcy  in  the 
United  States  district  court,  upon  which  he  was  subsequently 
adjudged  a  bankrupt. 

Plaintiff  in  error  insists  that  the  trial  court  erred  in  not 
holding,  as  a  matter  of  law,  that  he  was  not  guilty  of  the 
crime  charged  for  the  reason  the  transaction  with  Keuthe 
was  a  loan  and  not  a  deposit  of  the  money  in  question, 
and  that  the  court  erred  in  refusing  to  give  a  peremptory 
instruction,  at  the  close  of  the  People's  evidence,  to  find  him 
not  guilty,  and  cites  Kribs  v.  People,  82  111.  425,  and  Rau- 
guth  V.  People,  186  id.  93,  which  hold  that  the  failure  of  a 
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party  to  properly  account  for  money  received  from  another 
who  has  relied  upon  his  honesty  to  return  the  amount,  with 
stipulated  interest,  does  not  render  him  liable  to  prosecution 
for  embezzlement.  The  rule  there  announced  is  undoubt- 
edly the  law  in  this  State  where  the  relation  of  banker, 
broker  or  person  engaged  in  a  banking  business  and  that 
of  depositor  is  not  established  between  the  parties,  and  is 
the  rule  which  would  govern  in  this  case  were  it  not  for 
the  provisions  of  the  act  of  June  4,  1879,  passed  for  the 
protection  of  bank  depositors,  (Hurd's  Stat.  1913,  chap.  38, 
par.  25a,)  under  which  plaintiff  in  error  was  indicted,  which 
act  provides  as  follows :  "That  if  any  banker  or  broker,  or 
person  or  persons,  doing  a  banking  business,  or  any  officer 
of  any  banking  company,  or  incorporated  bank,  doing  busi- 
ness in  this  State,  shall  receive  from  any  person  or  persons, 
firm,  company  or  corporation,  or  from  any  agent  thereof, 
not  indebted  to  said  banker,  broker,  banking  company,  or  in- 
corporated bank,  any  money,  check,  draft,  bill  of  exchange, 
stock,  bonds,  or  other  valuable  thing  which  is  transferable 
by  delivery,  when  at  the  time  of  receiving  such  deposit,  said 
banker,  broker,  banking  company  or  incorporated  bank  is  in 
his  or  its  knowledge  insolvent,  whereby  the  deposit  so  made 
shall  be  lost  to  the  depositor,  said  banker,  broker  or  officer, 
so  receiving  such  deposit,  shall  be  deemed  guilty  of  embez- 
zlement, and  upon  conviction  thereof,  shall  be  fined  in  a 
sum  double  the  amount  of  the  sum  so  embezzled  and  fraud- 
ulently taken,  and  in  addition  thereto,  may  be  imprisoned 
in  the  State  penitentiary,  not  less  than  one  nor  more  than 
three  years." 

By  this  statute  the  rule  announced  in  the  Kribs  and  Ran- 
giith  cases,  supra,  was  entirely  abrogated,  in  so  far  as  bank 
officers  and  those  engaged  in  the  banking  business  are  con- 
cerned, where  the  transaction,  although  in  form  a  loan,  con- 
stitutes a  deposit  as  well  as  a  loan,  in  the  comprehensive 
sense  in  which  the  word  "deposits"  is  used  in  the  statute 
in  question.    The  object  of  the  statute,  as  its  title  indicates, 
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is  to  protect  the  public  against  fraudulent  and  dishonest 
bankers  and  those  who  would  be  bankers  without  the  neces- 
sary capital.  As  said  in  Meadozvcroft  v.  People,  163  111. 
56:  "A  banker  is  a  dealer  in  capital, — an  intermediate 
party  between  the  borrower  and  the  lender, — who  borrows 
of  one  party  and  lends  to  another;  and  the  business  of 
banking  is,  among  other  things,  the  establishing  of  a  com- 
mon fund  for  lending  money.  (Newmark  on  Bank  De- 
posits, sec.  21.)  And  as  said  by  the  Supreme  Court  of 
Wisconsin  in  Baker  v.  State,  54  Wis.  368,  a  bank  implies 
capital  and  capital  invites  confidence.  A  man  holding  him- 
self out  as  a  banker  thereby  gives  public  proclamation  that 
he  has  money,  and  property  readily  convertible  into  money, 
in  his  possession  and  subject  to  his  control,  and  for  that 
reason  he  may  be  safely  trusted,  and  his  business  not  only 
affects  himself  as  a  banker,  but  every  person  who  deals 
with  him  as  such.  The  object  of  the  statute  that  is  here 
challenged  was  evidently  to  protect  the  public  from  being 
induced  to  deposit  money  with  insolvent  bankers,  and  there 
is  manifest  reason  and  necessity  for  protecting  the  com- 
munity in  their  dealings  with  persons  engaged  in  the  bank- 
ing business  that  do  not  exist  in  respect  to  their  transactions 
with  those  employed  in  the  ordinary  agricultural,  manu- 
facturing, merchandising  and  mining  pursuits."  This  ob- 
ject the  legislature  attempted  to  accomplish  by  making  it  a 
crime  for  any  banker,  broker  or  other  person  engaged  in 
the  banking  business  to  receive  deposits  at  a  time  when  he 
knows  he  is  yisolvent,  no  matter  what  the  form  of  the  re- 
ceipt issued  as  evidence  of  the  fact  of  the  making  of  such 
deposit.  It  is  the  nature  of  the  business  in  which  one  is 
engaged  and  the  character  of  the  transaction,  and  not  the 
form  in  which  the  evidence  of  the  transaction  is  clothed, 
that  fixes  and  determines  criminal  responsibility  for  the  act 
under  the  provisions  of  the  statute  in  question.  To  hold 
otherwise  would  be  to  give  preference  to  form  over  sub- 
stance and  defeat  the  very  object  and  purpose  of  the  stat- 
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ute,  and  place  it  within  the  power  of  everyone  criminally 
inclined  to  defraud  the  public  at  will,  without  fear  of  pun- 
ishment, because  of  the  form  of  the  receipt  issued  for  the 
money  in  the  consummation  of  his  dishonest  and  criminal 
act,  no  matter  what  the  real  character  of  the  transaction 
may  have  been. 

While  it  is  true,  as  contended  by  the  plaintiff  in  error, 
that,  so  far  as  the  civil  relations  between  the  parties  is 
concerned,  the  certificate  issued  to  Keuthe  is  in  form  evi- 
dence of  a  loan,  {Bank  of  Peru  v.  Farns^vorth,  i8  111.  563 ; 
Laugldin  v.  Marshall,  19  id.  390;  Hunt  v.  Divine,  37  id. 
137;)  it  does  not  necessarily  follow  that  the  form  of  the 
receipt  issued  as  evidence  of  such  deposit  constituted  the 
transaction  a  loan  in  such  a  sense  as  to  distinguish  it  from 
a  deposit,  as  contemplated  by  the  legislature  in  enacting  the 
provisions  of  the  law  in  question.  Deposits  are  of  two 
kinds — general  and  special.  (5  Cyc.  513;  Brahni  v.  Ad- 
kins,  yy  111.  263.)  They  are  also  commonly  spoken  of  as 
"demand"  and  "time"  deposits.  By  the  former  are  meant 
those  deposits  ^payable  upon  demand  and  subject  to  check, 
and  by  the  latter  those  which  are  for  a  fixed  time  and  usu- 
ally not  subject  to  check.  The  prosecuting  witness  in  this 
case  deposited  $150,  which  was  to  be  returned  to  him  in 
six  months,  with  interest  at  the  rate  of  three  per  cent  per 
annum.  There  would  have  been  no  difference  in  the  char- 
acter of  the  transaction  if  he  had  taken  a  certificate  for 
$150,  payable  in  six  months,  with  interest  at  the  rate  of 
three  per  cent  per  annum,  instead  of  the  certificate  he  did 
take.  The  word  "deposit,"  in  its  broad  and  comprehensive 
sense,  as  commonly  used  and  understood  in  banking  and 
commercial  circles  as  well  as  by  the  public  generally,  in- 
cludes all  deposits  made  in  a  bank,  whether  general  or  spe- 
cial, time  or  demand,  and  are  so  classified  and  designated 
by  bankers  and  banking  officials  in  making  up  a  statement 
of  a  bank's  assets  and  liabilities.  The  presumption  is  that 
the  legislature  has  used  words  in  their  usual,  ordinary  and 
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commonly  understood  and  accepted  meaning,  (Culver  v. 
Waters,  248  111.  163,)  and  it  is  but  fair  to  presume  in  this 
instance  that  the  legislature  used  the  term  "deposits,"  in 
the  statute  in  question,  in  its  usual,  ordinary,  common  and 
generally  understood  and  accepted  meaning,  and  intended 
to  include,  and  did  include  within  the  meaning  of  that  term, 
all  deposits,  of  every  kind  and  character,  made  in  a  bank 
in  the  usual  and  ordinary  course  of  its  business,  whether 
in  form  of  general,  special,  time  or  demand  deposits.  The 
certificate  in  question  expressly  states  that  Keuthe  "has  de- 
posited in  this  bank  $152.25."  If  the  plaintiff  in  error 
had  actually  negotiated  a  loan  from  the  prosecuting  witness, 
Keuthe,  and  had  issued  the  certificate  of  deposit  in  question 
as  evidence  of  such  loan,  it  would  have  been  incumbent  on 
him  to  prove  that  fact;  but  there  is  no  evidence  of  such 
fact,  and  all  the  evidence  in  the  record  and  circumstances 
attending  the  transaction  clearly  show  the  transaction  was 
one  of  deposit  and  not  of  loan,  as  such  transactions  are 
made  in  the  usual  and  ordinary  course  of  banking  business. 
The  circuit  court  did  not  err  in  holding  that  the  transac- 
tion  in  question  was  a  deposit  of  money  within  the  provi- 
sions of  the  statute  in  question  and  properly  refused  the 
peremptory  instruction  to  acquit. 

It  is  next  insisted  that  the  court  admitted  incompetent 
evidence,  which  prejudiced  the  rights  of  plaintiff  in  error 
with  the  jury.  The  evidence  complained  of  was  the  tes- 
timony of  other  depositors  that  within  eighteen  months  im- 
mediately preceding  the  closing  of  the  bank  they  had  de- 
posited money,  aggregating  thousands  of  dollars,  with  the 
plaintiff  in  error  which  had  not  been  re-paid  to  them,  and 
that  certificates  of  deposit  had  been  issued  to  them  evi- 
dencing the  making  of  such  deposits.  The  argument  of 
plaintiff  in  error  is  that  the  effect  of  this  testimony  was  to 
show  plaintiff  in  error  w^as  guilty  of  other  crimes  and  of 
swindling  other  depositors,  to  such  an  extent  as  to  preju- 
dice the  minds  of  the  jurors  against  him.     If  it  be  con- 
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ceded  that  the  effect  of  this  testimony  was  to  show  that 
he  had  committed  other  crimes  of  a  like  character  with  the 
one  for  which  he  was  on  trial,  it  does  not  necessarily  fol- 
low from  such  fact  that  the  evidence  was  not  admissible 
against  him  for  that  reason.  The  burden  of  proof  was 
upon  the  State  to  prove  that  the  plaintiff  in  error  was  in- 
solvent, and  that  he  knew  he  was  insolvent,  at  the  time  he 
received  the  money  in  question  on  deposit,  and  any  fact  or 
circumstance  which  tended  to  prove  such  fact  was  compe- 
tent evidence  against  him  on  the  trial.  In  order  to  show 
that  plaintiff  in  error  was  insolvent,  and  that  he  knew  he 
was  insolvent,  it  was  necessary  to  show  the  extent  of  his 
liabilities  and  assets  and  that  his  liabilities  exceeded  his  as- 
sets. This  fact  could  only  be  established  by  showing  the 
amount  of  money  deposited  with  plaintiff  in  error  and  un- 
paid at  the  time  of  the  making  of  the  deposit  by  Keuthe 
and  the  amount  and  extent  of  his  assets  at  such  time. 
While  proof  of  these  facts  might  have  been  made  by  the 
books  of  the  bank,  the  admissions  of  plaintiff  in  error  or 
other  competent  evidence,  the  People  were  not  confined  to 
such  evidence  in  making  such  proof,  but  had  a  right  to  call 
each  depositor  and  prove  by  him  the  fact  of  making  his  de- 
posit, the  time  when  made,  the  amount  of  such  deposit  and 
that  the  same  had  not  been  re-paid.  The  evidence  offered 
and  received  was  of  this  character,  and  we  see  no  error  in 
admitting  it. 

It  is  further  insisted  that  the  court  erred  in  admitting  in 
evidence  the  certificates  of  deposit  issued  by  plaintiff  in  er- 
ror to  depositors  and  the  claims  in  bankruptcy  to  which  the 
certificates  were  attached,  which  had  been  filed  with  the  ref- 
eree in  bankruptcy,  and  certain  proceedings  had  in  the  pro- 
bate court  of  Macoupin  county  against  him  by  his  sister  in 
a  matter  concerning  his  father's  estate.  The  principal  com- 
plaint made  against  the  admission  of  this  evidence  is  that 
it  afforded  counsel  for  the  People  an  opportunity,  in  argu- 
ing the  case  to  the  jury,  to  discuss  these  exhibits  and  re- 
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peatedly  call  the  attention  of  the  jury  to  plaintiff  in  error's 
action  in  closing  his  bank  and  filing  a  petition  in  bankruptcy 
within  six  months  after  the  deposits  were  made  as  circum- 
stances tending  to  establish  the  fact  that  plaintiff  in  error 
knew  of  his  insolvency  at  the  time  he  received  the  deposit 
in  question.  The  certificates  of  deposit  were  competent  evi- 
dence to  establish  the  nature  and  extent  of  plaintiff  in  er- 
ror's liabilities  at  the  time  the  deposit  was  made  and  the 
bank  closed.  The  evidence  further  shows  that  the  condition 
of  plaintiff  in  error's  assets  and  liabilities  was  the  same 
at  the  time  he  instituted  the  bankruptcy  proceedings  as  it 
was  on  the  day  he  closed  his  bank,  and  under  these  cir- 
cumstances the  fact  that  plaintiff  in  error  voluntarily  filed  a 
petition  to  be  adjudged  a  bankrupt,  or  otherwise  recognized 
his  insolvency,  was  competent  evidence  for  the  purpose  of 
establishing  the  fact  of  his  knowledge  of  such  insolvency 
at  the  time  he  received  the  deposit  in  question. 

It  is  further  insisted  that  the  plaintiff  in  error  was  not 
hopelessly  insolvent,  as  found  by  the  jury  and  the  Appellate 
Court,  at  the  time  the  deposit  in  question  was  made.  The 
question  of  plaintiff  in  error's  solvency  or  insolvency  was 
one  of  fact  for  the  jury  on  all  the  evidence  in  the  case,  un- 
der proper  instructions  from  the  court.  According  to  the 
testimony  of  the  receiver  who  was  first  appointed  for  the 
bank  by  the  circuit  court  of  Macoupin  county  and  who  was 
afterwards  appointed  trustee  in  bankruptcy,  the  assets  of 
plaintiff  in  error  were  from  $90,000  to  $100,000  and  the 
liabilities  from  $150,000  to  $165,000,  and  this  is  nowhere 
disputed.  At  the  instance  of  the  defendant  the  court  in- 
structed the  jury  that  in  considering  the  value  of  the  per- 
sonal property  belonging  to  the  bank  in  determining  the 
solvency  or  insolvency  of  the  defendant,  they  should  take 
into  consideration  the  kind,  nature  and  character  of  all  items 
and  property  owned  by  said  bank  at  the  time  it  closed,  to- 
gether with  the  probable  cash  value  of  the  same,  and  the 
value,  if  any,  of  such  items  and  property  for  the  purpose  of 
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excliange  in  the  usual  and  regular  business  transactions  in 
said  bank  in  the  regular  course  of  its  business.  The  court 
further  instructed  the  jury,  at  the  instance  of  the  defend- 
ant, that  the  value  of  the  real  property  of  the  defendant  as 
a  banker  to  determine  his  solvency  or  insolvency  is  not  a 
value  to  be  determined  by  the  jury  upon  a  forced  sale  or 
hypothecation  of  said  property,  but  is  such  value  as  the  jury 
may  determine,  from  all  the  evidence  on  that  question,  was 
the  fair  market  value  of  such  property  in  the  condition  it 
then  was  on  the  13th  day  of  June,  19 13,  taking  into  con- 
sideration the  quality  and  location  of  the  real  estate,  with 
the  improvements  thereon,  and  the  condition  of  such  im- 
provements as  there  were  on  the  13th  day  of  June,  19 13, 
and  the  purpose  for  which  said  real  estate  and  property,  in 
the  condition  it  then  was,  was  adapted  to  be  used.  The 
jury  were  further  instructed  that  if  they  believed,  from  the 
evidence,  that  the  defendant  was  the  owner  of  and  was  pos- 
sessed of  real  and  personal  property  valued  as  assets  which 
exceeded  the  amount  of  all  his  liabilities  as  a  banker,  in- 
cluding his  liability  to  the  depositors  of  said  bank  on  the 
13th  day  of  June,  191 3,  when  said  bank  was  closed,  then, 
at  law,  the  defendant  was  not  insolvent  within  the  meaning 
of  the  law.  These  instructions  were  as  favorable  to  the 
defendant  on  the  question  of  his  solvency  or  insolvency  as 
could  have  been  asked.  The  question  of  the  solvency  or  in- 
solvency of  the  defendant  and  his  knowledge  of  such  fact 
was  submitted  to  the  jury  by  the  court  under  proper  instruc- 
tions, and  the  jury  by  their  verdict  have  found  plaintiff  in 
error  guilty  of  the  crime  charged,  and  to  do  so  must  neces- 
sarily have  found  that  he  was  insolvent  at  the  time  he  re- 
ceived the  deposit  in  question.  From  the  examination  of 
the  evidence  as  contained  in  the  record  we  are  satisfied  with 
the  finding  of  the  jury  in  this  respect. 

The  second  instruction  given  on  behalf  of  the  People 
is  complained  of.  It  informed  the  jury,  in  effect,  that  evi- 
dence of  any  specific  intent  on  the  part  of  the  defendant 
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and  receiver  of  the  deposit  to  steal  and  embezzle  the  same 
is  not  required  to  be  offered  or  made,  "but  that  it  is  suf- 
ficient to  justify  the  jury  in  finding  the  defendant  guilty, 
that  they  should  believe  from  the  evidence,  beyond  all  rea- 
sonable doubt,  that  the  defendant  was  a  banker,  and  as  such 
received  the  money  of  the  prosecuting  witness  described  in 
the  indictment  as  a  deposit  when  such  witness  was  not  in- 
debted to  the  defendant  and  when  the  defendant  was  in- 
solvent and  knowing  himself  to  be  insolvent,  whereby  such 
deposit  was  lost  to  such  prosecuting  witness."  It  is  said 
that  the  portion  of  the  instruction  above  set  out  is  in  con- 
flict with  the  decisions  of  this  court  in  the  Kribs  and  Rau- 
guth  cases,  but  the  decisions  in  those  cases,  as  we  have 
shown,  do  not  apply  to  the  case  at  bar,  and  we  see  no  er- 
ror in  the  instruction. 

The  instructions  refused  of  which  complaint  is  made 
were  based  largely  upon  the  theory  that  the  rule  announced 
in  the  Kribs  and  Rauguth  cases  applied  to  the  transaction 
in  question  and  were  therefore  properly  refused.  Twenty- 
eight  instructions  were  given  on  behalf  of  plaintiff  in  error 
and  eleven  on  behalf  of  the  People.  Those  given  fully  cov- 
ered every  material  proposition  of  law  in  the  case  and  were 
fully  as  favorable  to  plaintiff  in  error  as  was  his  right  un- 
der the  evidence.  They  contain  substantially  every  material 
proposition  of  law  found  in  the  refused  instructions  proper 
to  have  been  given  under  the  evidence.  We  think,  on  the 
whole,  that  the  jury  were  fully  and  fairly  instructed  as  to 
the  law  of  the  case  and  that  the  record  is  free  from  re- 
versible error  in  this  respect. 

Finding  no  reversible  error  in  the  record  the  judgment 
of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 
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RosENBAUM  Bros.,  Plaintiff  in  Error,  vs.  John  F.  Devinf-, 

Admr.,  Defendant  in  Error. 

Opinion  filed  December  22,  lpi§ — Rehearing  denied  Feb.  4,  ipi6. 

1.  Contracts — construction  of  written  contract  is  a  matter  of 
law.  Where  a  contract  is  in  writing  its  construction  is  a  matter  of 
law,  and  the  relation  of  the  parties  is  to  be  determined  by  the 
terms  of  the  contract. 

2.  Same — when  acts  of  parties  cannot  be  proved  to  show  their 
interpretation  of  a  contract.  In  cases  where,  from  the  words  used, 
doubt  arises  as  to  the  meaning  of  a  written  contract,  the  acts  of 
the  parties  may  be  proved  as  tending  to  show  their  interpretation 
of  the  contract,  but  if  there  is  no  ambiguity  in  the  contract  such 
evidence  is  not  admissible. 

3.  Same — when  a  construction  company  is  an  independent  con- 
tractor. A  construction  company  which  agrees  to  construct  a  con- 
crete tank  of  certain  dimensions  at  not  to  exceed  a  specified  sum, 
which  shall  include  its  commission  of  six  per  cent,  and  to  superin- 
tend the  work  daily  until  completed,  is  an  independent  contractor, 
notwithstanding  it  is  agreed  that  the  owner  is  to  pay  all  bills  for 
material  and  labor  on  vouchers  presented,  and  that  any  saving  in 
cost  of  material,  as  shown  by  the  construction  company's  estimates, 
shall  accrue  to  the  owner,  where  there  is  nothing  in  the  contract 
requiring  or  permitting  the  owner  to  furnish  the  material  and  labor 
or  have  any  control  over  such  matters. 

4.  Negugence — owner  is  not  liable  for  negligence  of  independ- 
ent contractor.  The  owner  of  land  on  which  a  building  is  being 
erected  for  him  by  an  independent  contractor  is  not  liable  in  dam- 
ages it)  a  servant  of  the  contractor  for  an  injury  due  to  the  con- 
tractor's negligence. 

Farmer,  C.  J.,  dissenting. 

Writ  of  Error  to  the  Branch  "D"  Appellate  Court  for 
the  First  District ; — heard  in  that  court  on  appeal  from  the 
Superior  Court  of  Cook  county;  the  Hon.  Denis  E.  Sul- 
livan, Judge,  presiding. 

Miller,  Gorham  &  Wales,  Gilbert  Noxon,  and 
W.  G.  Shockey,  for  plaintiff  in  error. 

James  C.  McShane,  for  defendant  in  error. 
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Mr.  Justice  Dunn  delivered  the  opinion  of  the  court: 

Rosenbaum  Bros,  is  a  corporation  and  in  1910  was 
engaged  in  the  grain  business,  having  an  elevator  in  the 
city  of  Chicago.  The  Seckner  Company  was  a  corporation 
engaged  in  the  re-inforced  concrete  construction  business. 
Rosenbaum  Bros,  determined  to  construct  a  concrete  tank 
for  the  storage  of  grain  on  the  premises  adjoining  its  ele- 
vator and  contracted  with  the  Seckner  Company  to  build 
it.  When  the  tank  was  nearly  completed  the  roof  collapsed, 
and  John  Gambon,  who  was  working  upon  it,  was  killed: 
The  defendant  in  error,  as  administrator,  brought  suit 
against  Rosenbaum  Bros,  for  negligently  causing  Gambon's 
death  and  recovered  a  judgment  for  $8000,  which  the  Ap- 
pellate Court  affirmed.  By  writ  of  certiorari  the  record 
has  been  brought  before  us  for  review. 

The  contract  between  Rosenbaum  Bros,  and  the  Seck- 
ner Company  is  contained  in  the  following  correspondence 
had  between  them  on  September  i,  1910: 

"Chicago,  Ii,l.,  September  ist,  ipio. 
"Rosenbaum  Bros.,  Chicago,  III. 

"Gentlemen — We,  the  undersigned,  agree  to  build  one  40  by 
50  concrete  tank  at  plant,  Eighty- seventh  street  and  Stewart  ave- 
nue, complete,  for  the  sum  of  four  thousand  twenty-eight  ($4028) 
dollars;  or  you  pay  the  bills  and  give  us  six  (6)  per  cent  of  cost, 
and  we  to  assist  in  buying  when  we  can  be  of  benefit.  The  figures 
are  as  follows,  as  we  have  estimated.  If  42  feet  in  diameter  add 
five  per  cent : 

'  Excavation $250 

Gravel   431 

Cement 448 

Iron  558 

Forms 479 

Jacks ^ 54 

Roof 56 

Hoist 245 

Labor 1279 

"Very  respectfully,  ^^^^ 

The  Seckner  Company, 
C.  M.  Seckner,  President." 
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"Chicago,  III.,  Sept.  ist,  ipio. 
**The  Seckner  Company,  Chicago, 

"Gentlemen — We  hereby  accept  your  proposition  of  this  date 
to  build  one  concrete  tank  40  by  50  feet  at  our  plant  at  Eighty- 
seventh  street  and  Stewart  avenue  at  a  sum  not  to  exceed  $4028, 
which  includes  your  commission  of  six  per  cent.  We  are  to  pay 
all  bills,  and  vouchers  must  be  presented  to  us  for  all  material 
and  labor.  It  is  also  understood  that  if  there  is  any  saving  in 
the  cost  of  material  as  shown  by  your  estimates,  such  saving  ac- 
crues to  us.  The  work  is  to  be  superintended  by  your  Mr.  C.  M. 
Seckner,  who  will  watch  the  work  daily  until  completed.  It  is  un- 
derstood that  the  above  figures  are  on  a  basis  of  a  40-foot  tank, 
and  if  it  is  found  practical  tp  erect  a  42-foot  tank  the  above  esti- 
mate will  be  increased  five  per  cent. 

"Kindly  acknowledge  receipt,  and  oblige 

"Yours  truly, 

RosENBAUM  Bros., 
By  William  Renstrom. 

"We  will  pay  you  commission  on  the  figures  in  your  estimate, 
so  if  there  is  any  reduction  in  price  of  material  or  less  cost  of 
labor  it  will  not  affect  your  commission. 

William  Renstrom." 

"Chicago,  III.,  Sept,  ist,  ipio, 
"Rosenbatim  Bros,,  77  Board  of  Trade, 

"Gentlemen — We  are  in  receipt  of  your  acknowledgment  of 
our  proposition  and  will  begin  work  at  once. 

^'Respectfully  yours. 

The  Seckner  Company, 
Per  C.  M.  S." 

The  Seckner  Company  immediately  proceeded  to  have 
plans  drawn  for  the  tank  and  submitted  them  to  the  city 
building  department  for  the  purpose  of  getting  a  permit 
from  the  city  for  the  building  of  the  tank.  The  building 
department  required  the  plans  to  be  altered  so  as  to  require 
two  two-inch  truss  rods  under  each  of  the  two  I-beams 
upon  which  the  roof  rested  instead  of  one  one-and-a-half - 
inch  rod,  as  the  original  plans  provided.  The  permit  was 
issued  and  the  construction  proceeded,  but  instead  of  the 
two  two-inch  truss  rods  required  by  the  plans  approved  by 
the  building  department  only  one-and-a-half-inch  rod  was 
used  as  required  by  the  original  plans,  and  in  consequence 
of  the  insufficient  support  of  the  roof  it  fell. 
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No  claim  is  made  that  the  decedent's  death  was  not 
negligently  caused,  but  the  plaintiff  in  error  insists  that 
the  Seckner  Company  was  an  independent  contractor,  for 
whose  acts  the  plaintiff  in  error  was  not  liable.  The  court, 
however,  instructed  the  jury  that  the  "Seckner  Company 
was  not  an  independent  contractor  but  was  merely  defend- 
ant's agent.in  what  it  (the  Seckner  Company)  did  or  omit- 
ted to  do  in  and  about  providing  the  materials  used  in  the 
construction  of  the  tank  and  roof,"  and  the  plaintiff  in 
error  has  assigned  the  giving  of  this  instruction  as  error. 

Whether  the  plaintiff  in  error  is  liable  for  the  negligence 
which  resulted  in  the  decedent's  death  depends  on  the  re- 
lation between  it  and  the  Seckner  Company.  If  the  Seck- 
ner Company  was  an  independent  contractor  the  plaintiff  in 
error  was  not  liable  for  its  negligence,  but  if  the  relation 
between  the  two  was  that  of  master  and  servant  then  the 
plaintiff  in  error  was  liable  for  the  negligence  which  re- 
sulted in  the  death.  The  parties  are  agreed  that  the  fol- 
lowing quotation  from  Jaggard  on  Torts  (sec.  73)  is  a 
correct  statement  of  the  law :  "An  independent  contractor 
is  one  who  undertakes  to  produce  a  given  result  without 
being  in  any  way  controlled  as  to  the  method  by  which 
he  attains  that  result."  Their  disagreement  arises  over  the 
question  of  providing  the  material  for  the  construction  of 
the  tank.  The  defendant  in  error  insists  that  the  Seckner 
Company  did  not  contract  to  provide  the  material  for  the 
construction  of  the  tank  and  as  to  that  was  not  an  inde- 
pendent contractor. 

Much  evidence  was  introduced  to  show  the  acts  of  the 
parties  in  regard  to  the  buying  of  the  material,  for  the  pur- 
pose, as  stated,  of  showing  the  interpretation  placed  on  the 
contract  by  the  parties.  The  contract  being  in  writing  its 
construction  is  a  matter  of  law  and  the  relation  of  the  par- 
ties is  to  be  determined  by  the  terms  of  the  contract.  {Pio- 
neer Construction  Co,  v.  Hatisen,  176  111.  100.)  In  cases 
where,  from  the  words  used,  doubt  arises  as  to  the  meaning 
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of  a  contract  the  acts  of  the  parties  may  be  taken  into  con- 
sideration to  aid  the  court  in  ascertaining  the  meaning  in- 
tended, by  showing  the  interpretation  placed  upon  the  con- 
tract by  the  parties  themselves.  (Finch  v.  Theiss,  267  111. 
65.)  In  the  view  we  take  of  this  contract,  however,  there 
is  no  ambiguity  and  the  evidence  was  not  admissible.  The 
only  part  of  the  correspondence  really  essential  to  be  con- 
sidered is  the  second  of  the  letters  above  quoted.  The  third 
is  merely  an  acceptance  of  the  proposed  terms  and  the  first 
is  eliminated  by  the  substitution  of  the  second.  While  the 
letter  of  Rosenbaum  Bros,  purports  to  be  an  acceptance  of 
the  proposition  contained  in  the  first  letter  of  the  Seckner 
Company  it  is  really  a  rejection  of  that  proposition.  The 
first  letter  contained  two  propositions:  one  to  build  the 
tank  for  $4028,  the  other  to  build  the  tank  for  six  per  cent 
above  the  cost  of  the  material  and  labor.  Neither  of  these 
propositions  was  accepted,  but  the  response  of  Rosenbaum 
Bros,  amounted  to  a  rejection  of  both  and  the  offering  of 
a  third  proposition.  By  this  letter  and  its  acceptance  the 
Seckner  Company  agreed  that  it  would  build  a  concrete 
tank  40  by  50  feet  for  a  sum  not  to  exceed  $4028,  and 
that  the  work  should  be  superintended  by  C.  M.  Seckner, 
the  president  of  the  Seckner  Company,  personally,  who 
should  watch  the  work  daily.  The  plaintiff  in  error  agreed 
to  pay  for  the  labor  and  material  used  in  the  construction 
upon  bills  and  vouchers  therefor  presented  to  it  and  a  com- 
mission to  $228  to  the  Seckner  Company,  the  whole,  how- 
ever, not  to  exceed  $4028.  The  Seckner  Company,  by  its 
agreement  to  build  the  tank,  became  bound  to  furnish  the  - 
material  and  labor  necessary  for  that  purpose  to  the  same 
extent  as  if  it  had  expressly  agreed  to  do  so.  It  could  not 
build  the  tank  without  both  material  and  labor,  and  would 
necessarily  be  required  to  provide  them  unless  the  contract 
required  them  to  be  furnished  and  provided  by  the  plaintiff 
in  error.  The  contract  contains  no  such  requirement.  The 
plaintiff  in  error  agreed  only  to  pay  for  the  material  and 
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labor  upon  bills  and  vouchers  presented  to  it.     It  was  un- 
der no  more  obligation  and  had  no  more  right  to  buy  and 
provide  the  material  than  it  had  to  hire  the  labor,  and  if 
by  the  contract  the  Seckner  Company  was  not  required  to 
provide  the  labor  or  material,  plaintiff  in  error  contracted 
for  nothing  but  the  personal  superintendence  of  C.  M.  Seck- 
ner.   The  contract  contained  no  specifications  for  the  tank 
except  that  it  should.be  of  concrete,  40  feet  in  diameter  and 
50  feet  high.     It  was  implied  that  it  should  be  fit  for  the 
purpose  for  which  it  was  constructed.    The  Seckner  Com- 
pany was  bound  to  construct  such  a  tank.     It  was  bound 
to  furnish  for  it  all  the  necessary  material  of  a  suitable 
kind  and  the  necessary  labor.     It  was  not  even  obliged  to 
consult  the  plaintiff  in  error  in  regard  to  whom  it  should 
employ,  from  whom  it  should  purchase  material,  the  kind 
of  material  it  should  purchase  or  the  prices  it  should  pay. 
If  it  had  built  the  tank  ignoring  the  plaintiff  in  error  dur- 
ing the  progress  of  the  work  the  latter  would  still  have 
been  liable  to  pay  the  Seckner  Company  $228  on  the  com- 
pletion of  the  work  and  to  pay  the  bills  for  work  and  ma- 
terial upon  proper  vouchers  being  presented  to  it.    The  pay- 
ment for  the  material  by  the  plaintiff  in  error  was  merely 
a  method  of  paying  the  contract  price.     It  would  be  un- 
reasonable to  hold  that  by  this  contract  the  plantiff  in  er- 
ror intended  to  reserve  to  itself  the  control  of  the  material 
which  should  go  into  the  tank.    The  Seckner  Company  was 
engaged  in  re-inforced  concrete  construction.     It  would  be 
presumed  that  through  its  officers  and  agents  it  knew  what 
would  be  required  in  the  performance  of  the  contract  with 
plaintiff  in  error.     Plaintiff  in  error  was  engaged  in  the 
grain  business.    There  is  no  presumption  that  anybody  con- 
nected with  it  knew  anything  about  concrete  construction  or 
^  what  material  would  be  necessary  or  desirable  to  be  used 
in  the  performance  of  the  contract.     There  was  no  reason 
why  it  should  desire  to  provide  or  purchase  the  material 
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itself,  and  by  a  reasonable  construction  of  this  contract  it 
did  not  do  so. 

The  court  erred  in  giving  the  instruction  that  the  Seck- 
ner  Company  was  not  an  independent  contractor,  and  its 
judgment,  and  the  judgment  of  the  Appellate  Court  affirm- 
ing it,  will  be  reversed  and  the  cause  will  be  remanded  to 
the  superior  court  of  Cook  county. 

Reversed  and  remanded, 

Mr.  Chief  Justice  Farmer,  dissenting. 


Maria  Romani,  Defendant  in  Error,  vs.  The  Shoal 
Creek  Coal  Company,  Plaintiff  in  Error. 

Opinion  Hied  December  22,  ipi§ — Rehearing  denied  Feb.  4,  Jpi6, 

1.  Practice — when  motion  in  arrest  for  misnomer  of  plaintiff 
is  properly  ozrrruled,  A  motion  in  arrest  of  judgment  for  alleged 
misnomer  of  the  plaintiff,  based  upon  the  fact  that  the  plaintiff  had 
married  after  the  beginning  of  the  suit  and  before  the  verdict,  is 
properly  overruled,  as  the  marriage  of  the  plaintiff  does  not  change 
her  identity  nor  affect  the  force  of  the  judgment  as  a  bar  to  a  sub- 
sequent action  by  her  under  her  new  name. 

2.  Mines — protection  of  Mines  and  Miners  act  is  not  limited 
to  miners  actually  working  or  going  to  work.  The  protection  of 
the  Mines  and  Miners  act  is  not  limited  to  a  time  when  a  miner  is 
actually  working  or  going  to  work,  but  extends  to  any  miner  right- 
fully in  the  mine  and  rightfully  at  the  place  of  his  injury  as  an  in- 
cident of  his  employment  in  the  mine  and  with  the  knowledge  and 
consent  of  the  mine  manager. 

3.  Same — when  miner  is  within  protection  of  the  Mines  act.  A 
miner  who  has  quit  work  in  a  mine  for  several  days  but  who  is 
obliged  to  go  to  the  bottom  of  the  mine  to  get  his  time  check  be- 
fore he  can  get  his  earned  wages,  and  who  is  given  permission  by 
the  mine  manager  to  go  to  a  part  of  the  mine  to  get  his  tools,  with 
the  assurance  of  the  manager  that  there  is  no  gas  in  the  part  of 
the  mine  where  he  is  required  to  go,  is  within  the  protection  of 
the  Mines  and  Miners  act,  and  the  company  is  liable  if  his  death 
is  caused  by  its  willful  violation  of  the  provisions  of  the  act. 
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Writ  of  Error  to  the  Appellate  Court  for  the  First 
District ; — heard  in  that  court  on  appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon.  Henry  V.  FreEman, 
Judge,  presiding. 

W.  B.  McBride,  (Mastin  &  Sherlock,  of  counsel,) 
for  plaintiff  in  error. 

Chari.es  Cheney  Hyde,  Charles  B.  Elder,  Ira  Ed- 
ward Westbrook,  and  Charles  H.  Watson,  for  defend- 
ant in  error. 

Mr.  Chief  Justice  Farmer  delivered  the  opinion  of 
the  court: 

Raphael  Romani  was  killed  by  an  explosion  in  defend- 
ant's mine  in  Montgomery  county  on  November  ii,  19 lo. 
The  plaintiff,  his  widow,  recovered  a  judgment  for  $5500 
against  the  defendant  in  the  superior  court  of  Cook  county, 
which  judgment,  on  appeal,  was  affirmed  by  the  Appellate 
Court  for  the  First  District  and  the  case  is  brought  to  this 
court  for  review  by  writ  of  certiorari. 

The  recovery  for  the  loss  of  life  of  deceased  was  based 
on  the  provisions  of  the  Mines  and  Miners  act  in  force  at 
the  time  of  the  accident.  The  original  declaration,  consist- 
ing of  two  counts,  was  filed  December  21,  1910,  to  which 
defendant  filed  the  general  issue.  Nine  additional  counts 
were  filed  December  5,  1912,  and  a  demurrer  to  the  same 
was  overruled.  January  6,  1913,  defendant  filed  a  plea  of 
the  Statute  of  Limitations  to  the  additional  counts.  A  de- 
murrer to  such  plea  was  sustained  to  all  save  the  plea  to  the 
third  additional  count.  Plaintiff  withdrew  the  two  origi- 
nal counts  and  the  seventh  additional  count,  and  the  defend- 
ant filing  the  general  issue,  the  cause  was  submitted  to  the 
jury  on  the  first,  second,  fourth,  fifth,  sixth,  eighth  and 
ninth  additional  counts.  Defendant  insists  that  the  two 
original  counts  failed  to  state  a  cause  of  action,  and  that 
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since  the  additional  counts  were  filed  more  than  one  year 
after  the  cause  of  action  accrued,  the  demurrer  to  the  plea 
of  the  Statute  of  Limitations  should  not  have  been  sus- 
tained. The  plaintiff  insists  (i)  that  the  amended  or  ad- 
ditional counts  did  not  state  a  new  or  different  cause  of 
action;  (2)  that  defendant  cannot  question  the  correctness 
of  the  ruling  sustaining  the  demurrer  to  the  plea  of  the 
Statute  of  Limitations,  for  the  reason  that  when  the  de- 
murrer was  sustained  defendant  did  not  elect  to  stand  bv 
its  plea  but  filed  a  plea  of  the  general  issue,  upon  which 
the  cause  went  to  trial. 

The  original  declaration  sought  to  fix  defendant's  liabil- 
ity and  recover  damages  under  the  provisions  of  sections  18 
and  "33  of  the  Mines  and  Miners  act  of  1899,  as  amended 
in  1907,  (Laws  of  1907,  pp.  392-397,)  in  force  at  the  time 
of  the  accident.  The  first  count  of  the  original  declaration 
alleged  defendant  was  operating  a  coal  mine  and  that  de- 
ceased was  employed  in  the  underground  workings  of  said 
mine  as  a  miner ;  that  it  was  the  duty  of  defendant  to  com- 
ply with  the  provisions  of  the  statutes  of  Illinois  in  relation 
to  coal  mines  providing  for  the  health  and  safety  of  per- 
sons employed  therein,  and  not  to  willfully  neglect,  refuse 
or  fail  to  do  the  things  required  to  be  done  by  the  statutes ; 
that  it  was  the  duty  of  defendant  not  to  allow  men  work- 
ing in  said  mine  to  remain  where  gas  was  being  carried  into 
the  ventilating  current,  nor  to  allow  men  to  enter  said  mine 
to  work  therein,  except  under  the  direction  of  the  mine 
manager,  until  all  conditions  had  been  made  safe.  The 
count  further  averred  that  defendant  permitted  a  danger- 
ous condition  to  exist  in  a  portion  of  said  mine,  in  that 
gas  was  permitted  to  generate  and  accumulate  in  the  ven- 
tilating current  in  a  portion  of  said  mine,  and  that  while 
said  condition  was  permitted  to  exist  defendant  willfully 
violated  the  statute  by  allowing  deceased  to  enter  the  mine 
where  said  dangerous  condition  existed  and  not  under  the 
direction  of  the  mine  manager,  by  reason  of  which  the  gas 
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was  ignited,  causing  an  explosion,  which  resulted  in  the 
death  of  decedent.  The  second  count  of  the  original  dec- 
laration alleged  defendant  had  failed  to  comply  with  the 
provisions  of  the  statute  requiring  that  a  mine  examiner 
visit  the  mine  each  day  before  the  men  were  permitted  to 
enter,  and  inspect  all  places  where  men  are  expected  to  pass 
or  work,  observe  the  conditions  of  the  mine  as  to  whether 
recent  falls  had  occurred  or  gas  accumulated,  and,  as  evi- 
dence of  his  examination,  to  mark  falls  and  place  a  con- 
spicuous mark  where  gas  was  discovered  and  at  once  report 
his  findings  to  the  mine  manager,  and  charged  that  by  vir- 
tue of  defendant's  failure  to  have  the  examiner  visit  the 
mine  on  the  morning  of  the  day  of  the  injury  and  his  fail- 
ure to  properly  mark  the  dangerous  places,  deceased,  in  the 
performance  of  his  duty  and  by  defendant's  direction,  en- 
tered a  part  of  the  mine  which  was  unsafe  because  of  an 
accumulation  of  gas,  and  that  such  gas  becoming  ignited, 
exploded,  causing  decedent's  death.  The  first  and  second 
additional  counts  were  substantially  similar  to  the  two  origi- 
nal counts,  and  based  plaintiff's  right  of  recovery  upon  de- 
fendant's failure  to  comply  with  the  statutory  provisions 
before  referred  to.  The  fourth  additional  count  based  de- 
fendant's liability  upon  its  failure  to  have  its  mine  examiner 
visit  and  examine  that  portion  of  the  mine  where  men  were 
expected  to  work  or  pass,  and  that  decedent,  though  not 
then  in  defendant's  employ,  was  permitted,  with  defend- 
ant's knowledge  and  consent,  to  enter  the  mine  for  the  pur- 
pose of  removing  his  tools,  and  that  he  so  entered  that  por- 
tion where  the  explosion  occurred,  causing  his  death.  The 
fifth  count  charged  defendant  with  the  willful  failure  to 
place  a  conspicuous  mark  in  a  certain  working  place  where 
accumulations  of  gas  and  other  unsafe  conditions  had  been 
discovered,  whereby  deceased,  while  in  the  employ  of  de- 
fendant, was  killed.  The  sixth  count  charged  the  decedent, 
while  not  in  the  employ  of  defendant  but  with  its  knowl- 
edge and  consent,  was  permitted  to  enter  the  mine  for  the 
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purpose  of  removing  his  tools  and  was  killed  because  of  the 
failure  of  the  mine  examiner  to  make  a  proper  inspection. 
The  eighth  and  ninth  counts  charged  defendant  with  the 
willful  failure  to  place  a  conspicuous  mark  where  an  ac- 
cumulation of  gas  had  been  discovered,  and  that  decedent, 
while  in  defendant's  employ  and  in  anticipation  of  per- 
forming other  work  in  defendant's  mine,  had  left  his  tools 
there  with  the  knowledge  and  consent  of  defendant  and 
was  permitted  by  defendant  to  descend  into  said  mine  and 
enter  said  mine  to  remove  his  tools  with  its  knowledge  and 
consent,  and  that  the  gas  ignited,  causing  decedent's  death. 
The  original  counts  stated  a  cause  of  action,  and  the  ad- 
ditional or  amended  counts  did  not  state  a  new  cause  of 
action. 

Defendant  filed  a  motion  in  arrest  of  judgment  because 
of  the  misnomer  of  the  plaintiff,  which  was  overruled  and 
upon  which  ruling  error  is  assigned.  The  suit  was  prop- 
erly brought  in  the  name  of  Maria  Romani.  The  evidence 
showed  that  before  verdict  she  by  marriage  became  Maria 
Almerigi,  but  her  identity  remained  unchanged,  as  shown 
by  the  continued  use  of  the  name  Maria  Romani.  The 
judgment  recovered  could  be  pleaded  in  bar  of  any  subse- 
quent action  brought  in  the  name  of  Maria  Almerigi.  The 
action  of  the  court  in  overruling  the  motion  in  arrest  of 
judgment  was  not  error. 

On  the  trial  of  the  case  the  evidence  in  many  instances 
was  contradictory.  Decedent  had  been  in  the  employment 
of  defendant  and  had  quit  work  November  3,  19 10,  be- 
cause of  a  cave-in  or  squeeze  occurring  in  a  main  entry, 
between  the  place  where  decedent  worked  and  the  shaft. 
The  testimony  showed  he  went  into  the  mine  on  the  day  of 
the  accident,  November  11,  1910,  for  the  purpose  of  seeing 
the  mine  manager  and  getting  his  time  check,  and  for  the 
further  purpose  of  getting  his  tools,  which  had  been  left 
where  he  quit  work  November  3,  191  o.  There  was  testi- 
mony decedent  secured  his  time  check  from  the  mine  mana- 
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ger,  who  told  him  he  could  go  get  his  tools  and  who  told 
him  there  was  no  gas  in  that  part  of  the  mine  through 
which  he  must  pass.  Decedent  proceeded  to  get  his  tools, 
carrying  a  lighted  lamp,  which  ignited  a  formation  of  gas, 
which  exploded,  causing  his  death.  It  appears  from  the  ex- 
aminer's reports  that  gas  had  been  discovered  November  2, 
3,  4  and  5  at  the  place  where  the  explosion  occurred,  with 
a  notation  on  the  report  of  the  last  named  date  that  the 
place  was  unsafe.  It  is  admitted  no  examination  of  the 
place  where  the  accident  occurred  had  been  made  subsequent 
to  November  5.  Two  witnesses  testified  no  danger  signs 
had  been  placed  indicating  the  existence  of  the  dangerous 
conditions,  and  the  State  mine  examiner,  who  visited  the 
mine  the  afternoon  following  the  explosion,  testified  he  saw 
no  indication  of  a  danger  mark.  The  mine  examiner  tes- 
tified to  having  placed  a  sign,  "Danger — Gas,"  in  the  mid- 
dle of  the  roadway  leading  to  the  place  where  the  accident 
occurred,  and  the  mine  manager  testified  -to  having  seen 
the  same. 

The  principal  ground  urged  for  the  reversal  of  this 
judgment  is  the  refusal  of  the  court  to  direct  a  verdict  for 
defendant  on  the  ground  that  the  place  of  the  injury  was 
not  a  place  where  men  were  expected  to  work  or  pass,  and 
because  it  is  claimed  decedent  at  the  time  of  the  accident 
was  not  engaged  in  his  work  and  hence  was  not  under  the 
provisions  of  the  act  under  which  this  suit  was  brought. 
Defendant's  position,  in  substance,  is  that  the  decedent  at 
the  time  of  the  accident  was  a  trespasser  on  defendant's 
premises  and  that  defendant  owed  him  no  duty  except  not 
to  willfully  and  wantonly  injure  him.  Admitting  deceased 
was  not  in  the  employ  of  defendant  at  the  time  of  the  ac- 
cident, he  had  not  received  his  pay  on  that  day  and  was 
still  carried  on  the  books  of  the  defendant  company.  To 
get  his  pay  he  had  to  go  to  the  mine  manager,  at  the  bot- 
tom of  the  mine.  Plaintiff  introduced  testimony  that  the 
mine  manager  knew  of  and  consented  to  decedent's  going 
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to  the  place  of  the  accident  and  that  there  was  no  danger 
sign  to  warn  him  of  the  danger.  Under  such  proof,  did 
defendant  owe  decedent  the  statutory  duties?  Since  it  is 
admitted  no  record  of  the  condition  of  the  mine  at  the 
place  where  the  accident  occurred  was  made  after  Novem- 
ber 5,  19 1  o,  and  recorded  in  a  book  kept  for  that  purpose 
for  the  information  of  the  company,  the  inspector  and  all 
other  persons  interested,  paragraph  (c)  of  section  18  of  the 
Mines  and  Miners  act  of  1907  was  clearly  violated  if  the 
place  of  the  accident  was  a  place  where  men  were  required 
to  work  or  pass.  This  paragraph  provided  the  record  of 
the  condition  of  the  mine  "shall  be  made  each  morning  be- 
fore the  miners  are  permitted  to  descend  into  the  mine." 
Decedent  was  a  miner  by  trade,  and  but  eight  days  previ- 
ous to  his  death  was  employed  by  defendant  and  was  still 
on  its  pay-roll.  It  was  necessary  for  him  to  see  the  mine 
manager  at  the  bottom  of  the  mine  and  get  his  time  check 
before  he  could  get  his  pay  for  the  work  he  had  done.  He 
was  also  privileged  to  get  his  tools,  which  he  had  left  there 
on  the  day  he  was  laid  off.  There  was  evidence  he  inquired 
of  the  mine  manager  if  he  might  get  his  tools  and  if  the 
passage  was  safe.  There  was  further  evidence  that  no  sign 
or  conspicuous  mark  existed  to  warn  him  of  the  danger  ex- 
isting where  it  was  necessary  for  him  to  go  to  get  his  tools. 
While  upon  these  propositions  the  testimony  was  conflict- 
ing, there  was  abundant  evidence  on  the  part  of  plaintiff 
to  sustain  her  contention  if  believed.  In  Henrietta  Coal 
Co.  V.  Martin,  221  111.  460,  the  court,  in  construing  the 
Miners  act,  said  its  purposes  are  "to  protect,  so  far  as  leg- 
islative enactment  may,  the  health  and  persons  of  men 
employed  in  the  mines  of  the  State  while  they  are  in  the 
mines."  In  Brunnzvorth  v.  Kerens-Donneivald  Coal  Co.  260 
111.  202,  a  miner  was  killed  by  the  defendant  company  be- 
cause of  its  failure  to  comply  with  one  of  the  provisions 
of  the  Mines  and  Miners  act,  while  he  was  attempting  to 
ascend  the  shaft  of  the  mine  to  get  his  cap  and  lamp,  left 
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at  the  top  of  the  shaft.  Defendant  sought  to  avoid  liabil- 
ity, alleging  the  accident  occurred  before  deceased  had  gone 
to  work  and  insisting  he  was  a  trespasser  on  defendant's 
premises,  to  whom  defendant  owed  no  duty  except  not  to 
willfully  injure  him.  The  court,  in  dealing  with  this  con- 
tention, said :  "At  the  time  of  his  injury  he  was  a  mem- 
ber of  that  class  of  persons  for  whose  health  and  safety 
the  Mining  act  was  passed.  He  was  an  employee  of  /the 
plaintiff  in  error  at  the  time  he  lost  his  life.  The  mere 
fact  that  he  descended  the  shaft  before  he  was  required  to 
do  so  did  not  render  him  a  trespasser  or  deprive  him  of 
the  protection  of  the  statute."  We  think  in  the  instant 
case  decedent  was  of  that  class  of  persons  which  the  Miners 
act  seeks  to  protect,  and  in  any  event  he  was  not  a  tres- 
passer. He  was  in  the  mine  for  the  purpose  of  getting 
wages  due  him  for  work  done,  and,  as  the  proof  tends  to 
show,  with  the  manager's  consent  went  to  get  his  tools. 
The  defendant  owed  him  the  duties  provided  by  the  statute, 
and  its  failure  to  comply  with  the  provisions  of  the  same 
makes  it  liable  in  damages  for  his  death.  We  do  not  think 
the  statute,  by  any  reasonable  construction,  limits  the  pro- 
tection afforded  a  miner  to  the  time  when  he  is  actually 
working  or  going  to  work.  A  miner  rightfully  in  the  mine 
and  rightfully  at  the  place  where  he  is  hurt  as  an  incident 
of  his  employment  in  the  mine,  and  with  the  knowledge 
and  consent  of  the  mine  manager,  is  equally  under  the  pro- 
tection of  the  provisions  of  the  act.  Defendant's  motion  to 
direct  a  verdict  in  its  favor  was  properly  refused. 

The  decedent  coming  within  the  provisions  of  the  act, 
where  there  is  evidence,  as  there  was  in  this  case,  that  de- 
fendant's wrongful  act  caused  the  injury,  either  as  a  sole 
cause  or  as  a  concurring  cause,  then  the  question  of  proxi- 
mate cause  is  for  the  jury.  (Pullman  Palace  Car  Co.  v. 
Laack,  143  111.  242;  Waschow  v.  Kelly  Coal  Co.  245  id. 
516.)  Whether  the  death  of  plaintiff's  intestate  resulted 
from  the  willful  failure  of  defendant  to  comply  with  the 
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requirements  of  the  statute,  as  alleged,  and  whether  de- 
cedent was  rightfully  at  the  place  where  the  injury  occurred, 
was  properly  submitted  for  determination  by  the  jury,  and 
while  the  testimony  is  conflicting,  there  was  evidence  upon 
which  the  jury  might  very  properly  find  for  the  plaintiff 
on  those  issues. 

Error  is  assigned  on  the  admission  and  rejection  of  tes- 
timony and  the  giving  and  refusing  of  instructions.  We 
have  examined  the  objections  pointed  out  and  find  no  re- 
versible error  and  do  not  deem  it  necessary  to  set  out  and 
discuss  the  objections  at  length. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 


William  Gibson,  Appellee,  vs.  Jacob  Glos  et  al. 

Appellants. 

Opinion  Hied  December  22,  ipi§ — Rehearing  denied  Feb,  4,  ipi6, 

1.  Registration  of  title — several  tracts  having  substantially 
the  same  chain  of  title  may  be  registered.  Since  the  amendment, 
in  1 91 3,  of  section  12  of  the  act  concerning  land  titles,  it  is  not 
necessary,  when  including  several  tracts  of  land  in  one  application, 
that  they  have  an  identical  chain  of  title,  but  it  is  sufficient  if  they 
have  substantially  the  same  chain  of  title. 

2.  Same — when  question  whether  several  tracts  have  substan- 
tially the  same  chain  of  title  cannot  be  considered.  On  appeal  in 
a  land  title  registration  proceeding  the  question  whether  the  sev- 
eral tracts  included  in  the  same  application  have  substantially  the 
same  chain  of  title  cannot  be  considered,  where  the  transcript  of 
the  record  does  not  purport  to  contain  all  the  transfers  disclosed 
by  the  abstracts  of  title  but  only  enough  to  show  that  the  chain  of 
title  was  not  identical  as  to  each  tract. 

3.  Same — when  defendants  cannot  question  sufficiency  of  no- 
tice. Defendants  to  an  application  to  register  title  who  are  served 
with  process  and  appear  and  answer  the  application  cannot  com- 
plain of  the  decree  upon  the  ground  there  has  not  been  compli- 
ance with  the  provisions  of  section  20  of  the  statute,  which  pro- 
vides for  publication  of  notice  to  persons  having  or  claiming  an 
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interest  in  the  premises  who  are  non-residents  or  whose  places  of 
residence  are  unknown. 

4.  Same — when  point  relied  upon  for  reversal  will  not  be  con- 
sidered. On  appeal  from  a  decree  registering  title,  the  point  that 
the  preliminary  proof  was  not  sufficient  to  entitle  the  abstracts  of 
title  to  admission  in  evidence  will  not  be  considered,  where  the 
appellants  do  not  point  out  in  what  respect  the  proof  was  insuffi- 
cient nor  make  any  reference  thereto  in  the  argument. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Frederick  A.  Smith,  Judge,  presiding. 

John  R.  O'Connor,  and  Alben  F.  Bates,  for  appel- 
lants. 

Edward  J.  Phillips,  and  C.  VanAlen  Smith,  for 
appellee. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court : 

William  Gibson,  the  appellee,  made  application  to  the 
circuit  court  of  Cook  county  to  have  registered  in  him  the 
fee  simple  title  to  lots  11  and  12  in  block  11,  lots  22,  23 
and  24  in  block  3,  and  lots  43  to  48,  both  inclusive,  in 
block  7,  all  in  Rose  Park,  in  Cook  county.  The  application, 
among  other  things,  stated  that  the  other  persons  claiming 
interests  in  said  land  were  Jacob  Glos,  Emma  J.  Glos  and 
August  A.  Timke,  trustee ;  that  the  claims  of  Jacob  Glos 
and  Emma  J.  Glos  are  based  on  tax  deeds  which  are  invalid 
and  void,  and  that  the  claim  of  August  A.  Timke,  trustee, 
is  made  by  virtue  of  a  trust  deed  from  Jacob  Glos  to  him 
and  is  based  only  on  the  said  void  tax  deeds.  Jacob  Glos, 
Emma  J.  Glos  and  Timke,  trustee,  appeared  and  answered 
the  application,  alleging,  among  other  things,  that  the  appli- 
cation was  not  sufficient  ( i )  because  it  does  not  appear  that 
the  premises  described  in  said  application  are  contiguous; 
and  (2)  because  it  does  not  appear  that  the  premises  de- 
scribed in  the  application  are  derived  through  the  same 
chain  of  title.     The  cause  was  referred  to  one  of  the  ex- 
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aminers  of  titles,  who,  after  hearing  the  evidence  adduced 
by  the  respective  parties,  found  and  reported  to  the  court, 
among  other  things,  that  the  applicant,  Gibson,  was  the 
owner  in  fee  simple  of  the  real  estate  described  in  the  ap- 
plication ;  that  the  tax  deeds  under  which  Jacob  Glos  claims 
title  to  the  premises,  and  the  deeds  from  Jacob  Glos  under 
which  Emma  J.  Glos  and  August  A.  Timke,  trustee,  claim 
title  to  the  premises,  are  all  null  and  void  and  should  be 
canceled  and  set  aside  as  clouds  upon  the  title- of  the  ap- 
plicant, provided  that  Jacob  Glos  be  reimbursed  for  the 
amounts  paid  upon  sales  to  him  of  the  premises  for  taxes, 
which  amounts  are  set  forth  in  the  report,  together  with 
interest  on  the  several  amounts  at  the  rate  of  five  per  cent 
per  annum  from  the  dates  of  payment,  respectively,  and 
upon  the  further  payment  to  Glos  of  his  costs  in  this  case. 
Jacob  Glos,  Emma  J.  Glos  and  August  A.  Timke,  trustee, 
all  filed  objections  to  the  examiner's  report,  among  such 
objections  being  the  following :  "It  does  not  appear  by  any 
competent  evidence  that  the  premises  described  in  said  ap- 
plication are  contiguous."  "It  does  not  appear  by  any  com- 
petent evidence  that  the  premises  described  in  said  applica- 
tion are  derived  through  and  from  the  same  chain  of  title." 
All  objections  to  his  report  were  overruled  by  the  examiner, 
and  upon  the  filing  of  the  report  in  court  it  was  ordered 
that  the  objections  stand  as  exceptions  to  the  report.  The 
decree  entered  by  the  court  overruled  the  exceptions,  ap- 
proved the  examiner's  report,  found  that  the  applicant  had 
deposited  with  the  clerk  of  the  court  the  amounts  necessary 
to  reimburse  Jacob  Glos,  and  thereupon  ordered  that  the 
deeds  under  which  Jacob  Glos,  Emma  J.  Glos  and  August 
A.  Timke,  trustee,  claimed  title  be  set  aside  in  so  far  as 
they  aflfected  the  title  of  the  applicant,  and  that  the  fee  sim- 
ple title  to  the  premises  be  confirmed  in  William  Gibson 
and  registered  in  the  manner  provided  by  the  act  concern- 
ing land  titles.  From  that  decree  Jacob  Glos,  Emma  J.  Glos 
and  August  A.  Timke,  trustee,  have  prosecuted  this  appeal. 
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Appellants,  in  the  statement  preceding  their  brief,  as- 
sign as  grounds  for  reversal  the  following :  ( i )  The  prop- 
erty described  in  the  decree  is  not  contiguous;  (2)  the 
property  in  the  decree  is  not  derived  through  the  same  chain 
of  title;  (3)  the  provisions  of  section  20  of  the  act  concern- 
ing land  titles  as  to  publication  of  notice  were  not  complied 
with ;  and  (4)  the  abstracts  were  not  made  competent  in 
accordance  with  section  18  of  the  Torrens  law.  Appellee 
contends  that  none  of  these  grounds  are  included  within  the 
assignment  of  errors.  We  are  of  the  opinion,  however, 
that  all  of  the  grounds  urged  for  reversal  are  fairly  in- 
cluded in  the  assignment  of  errors. 

Section  12  of  the  act  entitled  "An  act  concerning  land 
titles,"  as  amended  in  191 3,  is  as  follows:  "Any  number 
of  contiguous  pieces  of  land  in  the  same  county,  and  owned 
by  the  same  person  and  in  the  same  right,  or  any  number 
of  pieces  of  property  in  the  same  county  having  substan- 
tially the  same  chain  of  title,*  and  belonging  to  the  same 
person,  may  be  included  in  one  application."  (Laws  of 
^9^3)  P-  188.)  It  is  conceded  by  appellee  that  the  various 
tracts  of  land  described  in  the  application  are  not  contigu- 
ous, but  he  contends  that  they  have  substantially  the  same 
chain  of  title  and  are  therefore  properly,  included  in  one 
application.  Although  the  application  in  this  case  was  filed 
in  the  circuit  court  after  section  12,  supra,  as  amended,  be- 
came effective,  appellants  in  their  answers  to  the  application 
and  in  their  objections  to  the  examiner's  report  disregarded 
the  word  "substantially,"  which  is  found  in  said  section  12 
as  amended,  and  objected  to  the  application  and  to  the  ex- 
aminer's report  on  the  ground  that  the  various  pieces  of 
property  included  in  the  application  did  not  have  the  same 
chain  of  title,  and  insist  in  this  court  that  the  decree  should 
be  reversed  because  it  appears  from  the  evidence  that  the 
property  described  in  the  decree  is  not  derived  through  the 
same  chain  of  title. 
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Prior  to  its  amiendment  in  191 3,  section  12  of  the  act 
above  mentioned  read  as  follows:  "Any  number  of  con- 
tiguous pieces  of  land  in  the  same  county,  and  owned  by 
the  same  person  and  in  the  same  right,  or  any  number  of 
pieces  of  property  in  the  same  county  having  the  same  chain 
of  title,  and  belonging  to  the  same  person,  may  be  included 
in  one  application."  In  Culver  v.  Waters,  248  111.  163,  we 
held  that  the  words,  "same  chain  of  title,'*  as  used  in  that 
section,  meant  identical  chain  of  title,  and  that  a  chain  of 
title  substantially  the  same  did  not  meet  the  requirement 
of  the  statute.  Thereafter,  in  1913,  said  section  12  was 
amended  as  above  shown,  the  change  in  the  section  consist- 
ing merely  in  the  addition  of  the  word  "substantially"  be- 
fore the  words  "the  same  chain  of  title."  Appellants  con- 
tend that  the  legal  effect  of  the  section  as  amended  is  the 
same  as  before  the  amendment.  While  the  expression  "sub- 
stantially the  same  chain  of  title,"  when  critically  analyzed, 
may,  as  contended  by  appellants,  contain  a  contradiction  of 
terms,  yet  it  is  evident  that  by  the  amendment  the  legisla- 
ture intended  to  relax  the  strict  requirement  of  the  former 
statute  as  construed  by  this  court,  that  two  or  more  sepa- 
rate tracts  of  land  could  not  be  included  in  one  application 
unless  the  chain  of  title  as  to  each  was  identical,  and  to  au- 
thorize an  applicant  to  include  in  one  application  two  or 
more  separate  tracts  where  the  chain  of  title  is  substantially 
the  same,  but  not  necessarily  identical,  as  to  each  tract.  In 
the  sense  used  in  said  section  12  as  amended,  the  word  "sub- 
stantially" means  "in  the  main."  While  the  chain  of  title 
as  to  each  separate  tract  of  land  included  in  the  application 
is  not  required  to  be  identical  it  must  be  in  the  main  the 
same  chain  of  title. 

Three  separate  pieces  of  property  were  included  in  the 
application  in  this  case.  Abstracts  were  offered  in  evidence 
by  appellee  to  prove  his  title  to  each  piece  by  mesne  con- 
veyances from  the  government.  The  transcript  of  the  rec- 
ord filed  in  this  court  does  not  purport  to  show  all  of  the 
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transfers  disclosed  by  these  abstracts,  nor  does  it  appear 
what  proportion  of  such  transfers,  as  shown  by  the  ab- 
stracts, has  been  omitted  from  the  transcript  of  the  record. 
Apparently  it  was  the  purpose  of  appellants  to  have  in- 
cluded in  the  transcript  of  the  record  only  a  sufficient  num- 
ber of  the  transfers  disclosed  by  the  abstracts  as  would 
show  that  the  chains  of  title  were  not  identical.  Under  this 
condition  of  the  record  it  is  not  possible  for  us  to  pass  upon 
the  question  whether  the  pieces  of  land  included  in  the  ap- 
plication have  substantially  the  same  chain  of  title. 

Appellants  are  not  in  a  position  to  raise  the  objection 
that  the  provisions  of  section  20  of  the  act  concerning  land 
titles,  regarding  the  publication  of  notice,  were  not  com- 
plied with.  The  purpose  of  publishing  the  notice  in  accord- 
ance with  the  provisions  of  said  section  20  is  to  confer 
upon  the  court  jurisdiction  of  the  persons  of  those  having 
or  claiming  an  interest  in  the  premises  who  are  non-resi- 
dents or  whose  places  of  residence  are  unknown.  Appel- 
lants were  served  with  process  of  summons  and  appeared 
and  answered  the  application.  No  question  is  raised  as  to 
the  sufficiency  of  the  evidence  to  show  that  appellee's  title 
is  good  as  against  the  world.  Under  such  circumstances, 
those  served  with  process  in  the  cause  cannot  complain  of 
the  decree  because  others  who  were  defaulted  were  not 
properly  served  with  process  or  otherwise  brought  into 
court.  O'Laughlin  v.  Covell,  222  111.  162;  McDomiell  v. 
GloSy  266  id.  504. 

Appellants  make  the  point  that  the  evidence  regarding 
the  abstracts  admitted  in  evidence  on  behalf  of  the  appellee 
was  not  sufficient,  under  section  18  of  the  act  concerning 
land  titles,  to  render  those  abstracts  admissible  in  evidence. 
Appellants  do  not  point  out  in  what  respect  the  evidence 
was  insufficient  and  no  reference  is  made  in  the  argument 
to  any  such  contention.  This  alleged  ground  for  reversal 
will  therefore  not  be  considered. 

The  decree  of  the  circuit  court  is  affirmed. 

Decree  affirmed. 
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Johanna  Schiessle,  Appellee,  vs,  Jacob  Glos  et  al. 

Appellants. 

Opinion  filed  December  22,  ipis — Rehearing  denied  Feb.  3,  ipi6. 

Registration  of  titi,e — when  defendants  cannot  raise  question 
that  several  tracts  have  not  the  same  chain  of  title.  Where  the 
original  application  to  register  title  to  several  lots  is  granted  as  to 
all  of  the  lots  but  one  and  the  applicant  files  an  amended  applica- 
tion as  to  such  lot,  making  certain  persons  defendants  who  were 
not  defendants  to  the  original  application,  the  latter  are  not  in  a 
position  to  raise  the  question  that  the  several  lots  joined  in  the 
original  application  did  not  have  the  same  chain  of  title. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Frederick  A.  Smith,  Judge,  presiding. 

John  R.  O'Connor,  and  Alben  F.  Bates,  for  appel- 
lants. 

Theodore  A.  Kolb,  for  appellee. 

Mr.  Chief  Justice  Farmer  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  a  decree  of  the  circuit  court  of 
Cook  county  confirming  the  title  of  appellee  as  owner  in 
fee  simple  of  lots  described  in  an  application  to  register 
title  to  real  estate  under  the  act  entitled  "An  act  concern- 
ing land  titles."  The  application  described  lots  i  and  17  in 
block  2,  lots  II  and  12  in  block  3,  lot  4  in  block  4,  and 
lot  3  ill  block  5,  in  Powell's  subdivision,  in  section  35,  town- 
ship 41,  north,  range  12,  east  of  the  third  principal  merid- 
ian, in  Cook  county,  Illinois,  which  the  applicant  claimed  to 
own  in  fee  simple  and  which  the  application  stated  were 
partly  improved  but  unoccupied.  Appellants,  Jacob  Glos 
and  August  Timke,  were  not  made  defendants  to  the  pro- 
ceeding. The  application  was  referred  to  an  examiner  of 
titles  to  take  the  testimony  and  report  it,  together  with  his 
conclusions.     The  examiner,  after  taking  the  evidence,  re- 


W.M6.]  ScHiESSLE  V.  Glos.  875 

ported  his  conclusions  as  to  all  the  lots  except  lot  4  in 
block  4,  and  that  the  applicant  was  entitled  to  the  relief 
prayed  as  to  all  the  lots  described  in  the  application  except 
said  lot  4,  as  to  which  it  was  recommended  the  cause  be  con- 
tinued. A  decree  was  entered  as  recommended  by  the  re- 
port, confirming  the  title  in  the  applicant  to  all  the  property 
except  said  lot  4,  and  as  to  that  lot  the  cause  was  continued. 
Subsequently  an  amended  application  was  filed  as  to  said 
lot  4,  and  Jacob  Glos  and  August  Timke  were  made  defend- 
ants to  the  amended  application,  which  alleged  Glos  claimed 
an  interest  in  the  premises  by  virtue  of  a  tax  deed  and 
Timke  claimed  an  interest  under  a  trust  deed  given  by  Glos. 
Glos  and  Timke  answered  the  amended  application,  deny- 
ing the  applicant  was  the  owner  of  the  property  therein 
described  and  alleging  that  it  did  not  appear  the  property 
was  contiguous  or  that  it  was  all  acquired  through  the  same 
chain  of  title.  The  cause  was  referred,  on  the  amended  ap- 
plication and  answers  of  Glos  and  Timke,  to  an  examiner, 
who,  after  hearing  the  evidence,  reported,  recommending  a 
decree  as  prayed  in  the  amended  application.  Exceptions 
of  Glos  and  Timke  to  the  report  were  overruled  and  a  de- 
cree entered  as  recommended  by  the  examiner.  This  ap- 
peal is  prosecuted  by  Glos  and  Timke  from  that  decree. 

Two  objections  to  the  decree  are  discussed  in  the  briefs  : 
( I )  The  property  described  in  the  application  was  not  con- 
tiguous; and  (2)  the  applicant's  title  was  not  derived  from 
the  same  chain  of  title. 

A  decree  was  entered  confirming  appellee's  title  to  all 
the  lots  except  lot  4  in  block  4,  and  the  case  was  continued 
as  to  that  lot.  At  the  time  that  decree  was  entered  appel- 
lants were  not  parties  to  the  suit,  and  they  claim  no  in- 
terest in  any  of  the  property  except  said  lot  4.  After  the 
decree  confirming  appellee's  title  to  all  the  other  lots  and 
the  continuance  as  to  lot  4,  by  leave  of  court  the  application 
was  amended  making  appellants  parties.  The  amended  ap- 
plication described  no  property  except  lot  4.    The  title  as  to 
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all  the  other  lots  described  in  the  original  application  had 
been  confirmed  by  the  decree  entered  at  a  previous  term 
of  the  court  when  appellants  were  not  parties  to  the  suit. 
They  were  concerned  only  in  the  proceeding  under  the 
amended  application  to  confirm  title  to  lot  4.  They  are 
therefore  in  no  position  to  raise  the  question  whether  all 
the  lots  described  in  the  original  application  were  contigu- 
ous and  whether  appellee  had  substantially  the  same  chain 
of  title  to  all  of  them.  Mundt  v.  Glos,  231  111.  158;  Mc- 
Donnell V.  Glos,  266  id.  504. 

The  decree  of  the  circuit  court  is  affirmed. 

Decree  affirmed. 


Edwin  B.  Harts,  Appellee,  rs,  Jacob  Gi.os  et  at. 

Appellants. 

Opinion  filed  December  22,  igi^ — Rehearing  denied  Feb.  s,  191^* 

1.  Registration  op  title — what  is  sufficient  to  show  that  prem- 
ises were  unoccupied.  Testimony  by  a  witness  who  saw  the  prop- 
erty several  months  before  the  application  to  register  title  was  filed 
and  also  several  months  after,  that  the  first  time  he  saw  the  prop- 
erty it  was  unoccupied  and  unfenced  and  there  were  no  signs  of 
anything  having  been  on  it,  and  that  the  last  time  he  saw  the  prop- 
erty it  was  in  the  same  condition  except  that  it  was  covered  with 
snow,  is  sufficient  to  show  that  the  premises  were  unoccupied  when 
the  application  was  filed. 

2.  Same — what  proof  must  accompany  offer  of  abstract  of  title. 
Where  an  abstract  of  title  is  offered  in  evidence  under  the  Torrens 
law  it  must  be  accompanied  by  proof  that  it  was  issued  in  the  or- 
dinary course  of  business  by  a  maker  of  abstracts,  which  may  be 
shown  by  proving  the  signature  in  the  manner  pointed  out  by  the 
act  and  by  further  proving  the  maker  thereof  was  known  to  be  or 
generally  reputed  to  have  been  in  the  business  of  making  abstracts 
of  title  for  hire  at  the  date  shown  on  the  abstract  or  at  the  actual 
date  of  the  issuance  thereof ;  and  in  case  the  abstract  is  one  issued 
by  a  recorder  of  deeds,  similar  proof  must  be  made  that  it  was  is- 
sued in  the  ordinary  course  of  business  by  a  maker  of  abstracts. 

3.  Same — when  a  county  recorder  is  a  maker  of  abstracts.  A 
county  recorder  is  not  necessarily  a  maker  of  abstracts,  but  if  he 
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engages  in  that  business  as  a  private  enterprise  for  hire  or  is  re- 
quired by  the  county  board  to  keep  abstract  books  and  furnish  ab- 
stractS;  and  he  complies  with  such  requirement,  he  is  a  maker  of 
abstracts. 

4.  Same — when  rule  does  not  apply  that  court  will  take  judicial 
notice  of  a  county  office,  its  incumbent  and  seal.  The  rule  that  the 
court  will  take  judicial  notice  of  the  office  of  county  recorder  and 
of  its  incumbent  and  seal  does  not  apply  to  an  abstract  of  title 
made  by  the  recorder,  and  to  entitle  such  abstract  to  admission  in 
evidence  under  the  Torrens  law  it  must  not  only  be  shown  that  the 
recorder  is  a  maker  of  abstracts  biit  his  signature  must  be  proved, 
as  provided  in  the  act,  and  it  must  be  shown  that  he  was  in  the 
business  of  making  abstracts  for  hire  at  the  date  shown  upon  the 
abstract  or  at  the  actual  date  of  issuance  thereof. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Frederick  A.  Smith,  Judge,  presiding. 

John  R.  O'Connor,  and  Alben  F.  Bates,  for  appel- 
lants. 

Edwin  B.  Harts,  pro  se, 

Mr.  J  USTICE  Craig  delivered  the  opinion  of  the  court : 

Appellee  filed  his  application  in  the  office  of  the  clerk 
of  the  circuit  court  of  Cook  county  to  register  his  title  in 
fee  simple  to  certain  lots  described  in  the  application.  Ap- 
pellants were  made  defendants  to  the  application,  it  being 
alleged  that  they  claimed  an  interest  by  reason  of  certain 
t^  deeds  and  sales  for  taxes,  and  they  filed  answers,  in 
which,  among  other  things,  they  denied  the  allegations  of 
the  application.  The  cause  was  referred  to  one  of  the  ex- 
aminers of  title,  who  made  a  report  finding  that  the  appli- 
cant was  the  owner  of  the  premises.  Objections  were  filed 
to  the  examiner's  report,  which  were  subsequently  ordered 
to  stand  as  exceptions  before  the  court.  All  the  objec- 
tions and  exceptions  were  overruled  and  a  decree  was  en- 
tered ordering  that  the  title  be  registered  as  prayed  in  the 
application.  . 
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The  principal  errors  relied  upon  for  reversal  of  the 
decree  are,  first,  that  certain  abstracts  of  title  oflfered  in 
evidence  were  not  made  competent  by  the  necessary  pre- 
liminary proof;  and  second,  that  there  was  not  sufficient 
evidence  to  show  the  condition  of  the  property,  as  to 
whether  it  was  vacant  or  occupied,  at  the  time  of  filing  the 
application. 

As  to  the  second  contention,  it  was  alleged  in  the  appli- 
cation that  the  premises  in  question  were  not  occupied  by 
anyone,  and  the  applicant  testified  that  they  were  unoccupied 
on  the  date  of  the  application  The  application  was  filed 
July  24,  1 9 14.  On  cross-examination  the  applicant  stated 
that  he  had  seen  the  property  twice,— once  in  the  spring  of 
1914,  and  the  last  time  two  or  three  weeks  before  he  gave 
his  testimony,  which  was  January  28,  191 5;  that  when  he 
saw  the  property  in  the  spring  of  19 14  it  was  vacant  and 
unfenced  and  there  were  no  signs  of  anything  having  been 
on  it,  and  that  the  last  time  he  saw  the  property  it  was  in 
the  same  condition,  except  that  it  was  covered  with  snow. 
We  think  this  proof  sufficient  to  show  the  condition  of  the 
premises,  as  to  being  vacant  or  occupied,  at  the  time  the 
application  was  filed. 

The  applicant  offered  in  evidence  applicant's  Exhibit  i, 
being  printed  and  bound  copies  of  original  abstracts  of 
title  to  the  premises  included  in  the  application  herein,  as 
follows:  (a)  Abstract  of  title  from  United  States  govern- 
ment to  include  August  12,  1892,  made  by  the  Title  Guar- 
antee and  Trust  Company,  by  Handy  &  Co.,  managers  of 
the  abstract  department;  (&)  continuation  of  the  foregoing 
abstract  of  title  from  the  date  thereof,  to-wit,  August  12, 
1892,  to  include  March  25,  1893,  made  by  the  Haddock, 
Vallette  &  Rickcords  Company,  by  A.  M.  Marriott,  superin- 
tendent; (c)  continuation  of  the  foregoing  abstract  of  title 
from  the  date  thereof,  to-wit,  March  25,  1893,  to  include 
July  23,  1894,  made  by  Samuel  B.  Chase,  recorder.  All  of 
the  foregoing  copies  are  certified  to  as  being  true  copies  of 
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the  original  examination  of  title  by  Samuel  B.  Chase,  re- 
corder, and  attested  by  the  seal  of  his  office.  The  abstracts 
were  objected  to  for  the  reason  that  they  were  not  properly 
proven^  The  evidence  upon  which  the  abstracts  were  ad- 
mitted was  the  testimony  of  Joseph  A.  Kerz.  He  testified 
that  he  was  in  the  employ  of  the  recorder,  and  that  the  sig- 
nature of  Samuel  B.  Chase,  recorder,  was  in  the  handwrit- 
ing of  witness*  father,  who  was  also  an  employee  of  the 
recorder's  office.  There  was  also  offered  in  evidence  a  writ- 
ing purporting  to  be  by  Samuel  B.  Chase,  recorder  of  deeds 
and  official  abstract  maker,  dated  January  i,  1893,  appoint- 
ing Frank  Kerz  a  deputy  recorder  in  his  office,  and  there 
was  an  attempt  to  prove  by  a  witness  named  Tanberg  the 
signature  of  Samuel  B.  Chase  to  the  document  appointing 
Kerz  as  deputy  recorder.  This  was  substantially  all  of  the 
evidence  to  identify  the  abstracts  in  question. 

In  applications  for  registration  of  title  under  the  Tor- 
rens  act  (Kurd's  Stat.  19 13,  p.  540,)  it  is  provided  by 
section  18  of  the  act,  among  other  things,  that  "the  exam- 
iner may  receive  in  evidence  any  abstract  of  title  or  certi- 
fied copy  thereof  issued  in  the  ordinary  course  of  business 
by  makers  of  abstracts.  *  *  *  it  shall  be  sufficient  proof 
that  any  original  abstract  of  title  was  made  or  issued  in 
the  ordinary  course  of  business  by  makers  of  abstracts, 
to  show  that  the  signature  attached  to  the  abstract  is  the 
genuine  signature  of  the  person,  firm  or  corporation  pur- 
porting to  make  or  issue  the  same,  appended  either  in  per- 
son or  by  the  hand  of  any  person  or  official  accustomed  to 
attach  such  signature  in  the  ordinary  course  of  business,  and 
that  such  maker  was  known  or  generally  reputed  to  have 
been  in  the  business  of  making  abstracts  of  title  for  hire, 
at  the  date  shown  upon  the  abstract,  or  the  actual  date  of 
the  issuance  thereof.  Certified  copies  may  also  be  proven 
in  the  manner  aforesaid." 

There  is  no  proof  that  the  signature  of  the  person  pur- 
porting to  make  or  issue  the  abstracts  here  in  question  was 
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the  genuine  signature  of  such  person,  nor  is  there  anything 
to  show  that  such  maker  was  known  or  generally  reputed 
to  have  been  in  the  business  of  making  abstracts  of  title  for 
hire  at  the  date  shown  upon  the  abstract  or  at  the.  actual 
date  of  the  issuance  thereof,  nor  is  there  sufficient  evidence 
that  the  signature  was  appended  in  person  or  by  the  hand 
of  any  person  or  official  accustomed  to  attach  such  signa- 
ture in  the  ordinary  course  of  business.  Where  an  abstract 
of  title  is  offered  in  evidence  under  the  Torrens  act  it  must 
be  accompanied  by  proof  that  it  was  issued  in  the  ordinary 
course  of  business  by  a  maker  of  abstracts,  which  may  be 
shown  by  proving  the  signature  in  the  manner  pointed  out 
in  the  statute,  and  by  further  proving  that  the  maker  there- 
of was  known  or  generally  reputed  to  have  been  in  the 
business  of  making  abstracts  of  title  for  hire  at  the  date 
shown  upon  the  abstract  or  at  the  actual  date  of  the  issu- 
ance thereof.  In  case  the  abstract  is  one  issued  bv  the  re- 
corder  of  deeds,  similar  proof  must  be  made  that  it  was 
issued  in  the  ordinary  course  of  business  by  a  maker  of 
abstracts.  A  county  recorder  is  not  necessarily  a  maker  of 
abstracts.  He  may  be  a  maker  of  abstracts  and  engaged  in 
that  business  for  hire  as  a  private  enterprise,  or  he  may 
be  required  by  the  county  board  of  his  county  to  keep  ab- 
stract books  and  furnish  abstracts,  and  if  he  complies  with 
such  requirement  and  engages  in  that  business  he  is  then 
a  maker  of  abstracts.  In  either  event  the  necessary  proof 
may  be  made  by  showing  that  the  signature  to  an  abstract 
is  the  genuine  signature  of  such  recorder,  appended  either 
in  person  or  by  the  hand  of  some  person  or  official  accus- 
tomed to  attach  such  signature  in  the  ordinary  course  of 
business,  and  that  he  was  in  the  business  of  making  abstracts 
for  hire  or  known  or  generally  reputed  to  have  been  in  the 
business  of  making  abstracts  for  hire  at  the  date  shown 
upon  the  abstract  or  at  the  actual  date  of  issuance  there- 
of. If  proof  is  made  that  the  recorder  has  been  required 
by  the  county  board  to  Iceep  abstract  books  and  make  ab- 
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stracts,  as  provided  by  section  i  of  the  act  of  1903,  au- 
thorizing recorders  to  keep  abstract  books,  (Kurd's  Stat. 
191 3,  p.  2001,)  and  proof  is  further  made  that  the  recorder 
has,  pursuant  to  such  requirement,  kept  such  abstract  books 
and  engaged  in  the  business  of  making  abstracts  for  hire, 
such  proof  would  only  show  that  he  was  a  maker  of  ab- 
stracts, and  it  would  still  be  necessary  to  prove  his  signa- 
ture and  that  he  was  in  the  business  of  making  abstracts  for 
hire  at  the  date  shown  upon  the  abstract  or  at  the  actual 
date  of  issuance  thereof. 

The  appellee  argues  that  the  certificate  to  the  abstract  in 
question  bears  the  name  aiid  seal  of  the  recorder  of  Cook 
county,  of  which  fact  the  court  will  take  judicial  cognizance, 
and  that  no  further  proof  is  necessary  to  admit  the  abstract 
in  evidence;  that  the  recorder  of  deeds  of  a  county  is  a 
constitutional  officer,  and  that  the  courts  will  take  judicial 
cognizance  of  such  office  and  of  its  incumbent  and  its  seal. 
While  this  is  true  when  the  recorder  certifies  to  copies  of 
documents  or  records  in  his  office,  it  has  no  application  in 
this  case.  An  abstract  of  title  is  not  admissible  in  evidence 
to  prove  title  in  actions  at  law  or  in  chancery  where  title  to 
land  is  involved,  except  in  applications  to  register  title  un- 
der the  Torrens  law.  It  would  not  be  admissible  in  evidence 
to  prove  title  in  an  ejectment  suit  or  a  suit  in  chancery  to 
quiet  title,  in  which  original  conveyances  would  be  received 
in  evidence,  or,  if  the  proper  foundation  is  laid,  the  record 
of  such  conveyances  or  copies  of  the  records  of  such  con- 
veyances duly  certified  by  the  recorder.  Abstracts  of  title 
are  admissible  in  evidence  under  the  Torrens  act  bv  rea- 
son  of  the  provisions  of  that  act  only,  and  then  only  when 
proved  in  the  manner  required  by  that  act.  The  evidence 
was  not  sufficient  to  admit  the  abstract  in  evidence.  Waugh 
V.  GloSy  246  111.  604. 

For  the  reasons  given,  the  decree  of  the  circuit  court  of 
Cook  county  will  be  reversed  and  the  cause  remanded  to 

that  court.  Reversed  and  remanded. 
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Scott  S.  Durand  et  al.  Appellants,  vs.  Oliver  E.  Dyson 

et  al.  Appellees. 

Opinion  Hied  December  22,  ipis — Rehearing  denied  Feb,  j,  ip/d. 

1.  Constitution Ai,  law — fourteenth  amendment  of  the  Fed- 
eral constitution  does  not  interfere  with  police  power  of  the  State. 
The  fourteenth  amendment  of  the  Federal  constitution  was  not  de- 
signed to  interfere  with  the  exercise  of  the  police  power  of  the 
State,  and  it  is  only  where  the  State  arbitrarily  and  unnecessarily 
interferes  with  private  business  or  imposes  unusual  sCnd  unneces- 
sary restrictions  upon  lawful  occupations  that  legislation  will  be 
declared  to  be  in  contravention  of  such  amendment. 

2.  Same — what  necessary  to  authorise  exercise  of  police  power 
by  the  State  to  abate  nuisance.  To  justify  a  State  in  exercising  its 
police  power  for  the  destruction  or  abatement  of  what  may  be  de- 
termined to  be  a  public  nuisance,  it  must  appear  that  the  interest 
of  the  public  generally,  as  distinguished  from  a  particular  class, 
requires  the  interference  of  the  State,  and  that  the  means  employed 
are  reasonably  necessary  for  the  accomplishment  of  the  purpose 
and  not  unduly  oppressive  upon  individuals. 

3.  Same — sections  2  and  8  of  the  act  to  prevent  spread  of  con- 
tagious diseases  among  animals  are  valid.  Sections  2  and  8  of  the 
act  for  the  suppression  and  prevention  of  the  spread  of  contagious 
and  infectious  diseases  among  domestic  animals,  as  amended  in 
191 5,  (Laws  of  191 5,  p.  3,)  which  authorize  the  killing  of  infected 
cattle  by  the  order  of  the  Board  of  Live  Stock  Commissioners  and 
fix  the  method  of  compensating  the  owner,  are  not  in  violation  of 
the  State  or  Federal  constitution. 

4.  Nuisances — when  party  has  no  constitutional  right  to  hear- 
ing before  property  is  destroyed.  Cattle  afflicted  with  a  danger- 
ous and  contagious  disease  are  a  public  nuisance  the  abatement  of 
which  often  requires  prompt  and  summary  proceedings,  and  the 
owner  of  such  cattle  has  no  constitutional  right  to  a  hearing  be- 
fore the  cattle  are  destroyed  in  pursuance  of  a  statute  authorizing 
the  matter  to  be  investigated  and  dealt  with  in  a  summary  man- 
ner by  a  board  created  for  that  purpose. 

5.  Same — when  court  of  equity  will  not  interfere  to  prevent  de- 
struction of  property.  Where  the  State,  in  the  valid  exercise  of 
its  police  power,  has  provided  for  the  destruction  of  property  which 
is  a  public  nuisance  dangerous  to  the  health  and  welfare  of  the 
public,  a  court  of  equity  will  not  interfere  to  restrain  public  officers 
from  performing  the  duties  enjoined  upon  them,  but  the  remedy,  if 
any,  of  the  owner  of  the  property  is  at  law. 
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6.  Same — whether  a  disease  is  contagious  and  dangerous  is  a 
legislative  question.  Whether  a  certain  disease  with  which  cattle 
are  afflicted  is  a  dangerous  and  contagious  disease  and  whether 
particular  cattle  are  afflicted  with  such  disease  are  questions  to  be 
determined  by  the  legislature  in  the  manner  provided  by  it,  and  if 
the  statute  itself  is  valid  a  court  of  equity  will  not  assume  to  de- 
cide such  questions,  but  will  leave  their  determination  to  the  au- 
thorities in  whom  that  power  has  been  vested  by  the  legislature. 

Appeal  from  the  Circuit  Court  of  Lake  county;  the 
Hon.  Charles  H.  Donnelly,  Judge,  presiding. 

Robert  S.  Iles,  and  Charles  J.  O'Connor,  for  ap- 
pellants. 

P.  J.  LucEY,  Attorney  General,  and  Lester  H.  Strawn, 
for  appellees. 

Mr.  Justice  Duncan  delivered  the  opinion  of  the  court : 

Appellants,  Scott  S.  Durand  and  Grace  G.  Durand,  filed 
in  the  circuit  court  of  Lake  county  a  bill  for  an  injunction 
to  restrain  Oliver  E.  Dyson,  R.  W.  Patterson,  B.  J.  Shan- 
ley  and  L.  F.  Brown,  and  their  agents,  employees  and  as- 
sistants, from  slaughtering  their  herd  of  cattle.  A  tem- 
porary injunction  having  been  awarded  by  the  master  in 
chancery  without  notice,  appellees  appeared  in  court  and  by 
agreement  of  the  parties  the  record  showed  a  motion,  in 
substance,  to  dissolve  the  temporary  injunction  and  to  dis- 
miss the  bill  for  want  of  equity.  The  court,  on  considera- 
tion of  the  motion,  dissolved  the  temporary  injunction  and 
dismissed  the  suit  for  want  of  equity.  On  motion  of  ap- 
pellants, supported  by  affidavit,  the  court  further  ordered 
that  the  temporary  injunction  be  continued  in  full  force 
pending  the  determination  of  the  appeal  to  the  Supreme 
Court  then  and  there  prayed  by  appellants. 

The  averments  in  the  bill  are,  substantially,  that  appel- 
lees R.  W.  Patterson,  B.  J.  Shanley  and  L.  F.  Brown,  in- 
dividually and  collectively  as  members  of  the  Board  of  Live 
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Stock  Commissioners  of  the  State  of  Illinois,  and  Oliver 
E.  Dyson,  individually  and  as  State  veterinarian  of  Illinois, 
and  various  agents,  employees  and  assistants  of  appellees, 
threaten  and  are  about  to  kill  sixty-one  head  of  pure-bred 
and  registered  Guernsey  cattle  belonging  to  the  appellants 
and  located  on  their  farm  in  the  township  of  Shields,  in 
said  county,  which  are  of  the  value  of  not  less  than  $35,000; 
that  appellees^  their  agents  and  assistants,  have  no  legal  right 
or  interest  in  said  animals;  that  appellees  represent  the 
State  of  Illinois  under  and  by  virtue  of  an  act  of  the  legis- 
lature entitled  "An  act  to  revise  the  law  in  relation  to  the 
suppression  and  prevention  of  the  spread  of  contagious  and 
infectious  diseases  among  domestic  animals,"  which  they 
claim  authorizes  them  to  kill  animals  afflicted  with  or  ex- 
posed to  a  dangerously  contagious  or  infectious  malady,  and 
also  insist  that  appellants'  said  cattle  are  afflicted  with  such 
a  malady,  (known  as  the  hoof  and  mouth  disease,)  and  that 
said  statute  authorizes  them  to  kill  all  of  said  herd,  and  re- 
quires appellants  to  consent  thereto  and  to  accept  therefor 
the  sum  of  $13,500,  the  valuation  at  which  they  have  been 
appraised,  and  upon  failure  of  appellants  to  so  consent,  that 
then  appellees  are  authorized  by  the  statute  to  take  and 
kill  said  animals  without  any  compensation  whatever  to  ap- 
pellants; that  a  large  number  of  appellants*  animals  are 
entirely  well  of  the  disease  of  which  it  is  claimed  by  ap- 
pellees that  they  are  afflicted  and  that  the  animals  so  re- 
covered are  immune;  that  the  remainder  of  them  not  en- 
tirely cured  are  through  the  crisis  and  convalescing  from 
the  disease ;  that  the  animals  cured  are  neither  carriers  of 
the  disease  nor  liable  to  a  recurrence  of  an  attack  there- 
from ;  that  said  animals  and  the  premises  whereon  they  are 
situated  can  be  fumigated,  disinfected  and  as  thoroughly 
cleansed  as  they  could  be  after  the  death  and  burial  of  the 
animals,  and  that  none  of  said  animals  are  now  afflicted 
with  any  malady  that  is  dangerously  contagious  or  infec- 
tious;   that  appellees  are  now  digging  trenches  on  appel- 
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lants'  farm  preparatory  to  burying  said  animals,  and  will 
kill  them  on  finishing  the  same  unless  restrained;  that  if 
notice  of  the  application  for  the  injunction  is  given,  ap- 
pellees will  kill  the  animals  before  the  court  will  have  an 
opportunity  to  pass  upon  the  application ;  that  by  granting 
the  injunction  without  notice  and  without  bond  no  harm 
can  come  to  anyone,  as  all  the  animals  are  kept  in  close 
quarantine.  The  bill  further  avers  that  said  law  is  uncon- 
stitutional as  construed  and  applied  by  appellees,  in  that  it 
is  an  unreasonable  exercise  of  the  police  power  of  the  State 
and  takes  private  property  without  due  process  of  law,  con- 
trary to  the  express  provisions  of  the  constitution  of  the 
United  States  and  of  the  constitution  of  this  State,  and  be- 
cause it  violates  other  provisions  of  said  constitution. 

Motions  were  made  in  this  court  to  set  aside  the  order 
of  the  circuit  court  providing  that  the  temporary  injunc- 
tion be  continued  pending  this  appeal,  and  th^t  the  cause 
be  decided  on  its  merits  by  this  court  before  the  adjourn- 
ment of  this  term.  Owing  to  the  great  importance  of  the 
case  to  the  parties  and  to  the  public  generally,  the  motions 
were  taken  and  considered  together  and  the  order  and  de- 
cree of  this  court  were  entered  in  term  time,  with  the  an- 
nouncement that  the  opinion  of  the  court  in  the  case  would 
be  filed  later. 

The  material  provisions  of  the  statute  referred  to  in  ap- 
pellants' bill,  in  so  far  as  they  are  pertinent  to  the  questions 
raised  on  this  appeal,  are  found  in  the  amendments  to  sec- 
tions 2  and  8  thereof,  approved  June  29,  191 5,  in  force 
July  I,  191 5.  (Laws  of  191 5,  p.  3.)  Section  2  thereof 
provides :  "It  shall  be  the  duty  of  said  Board  of  Live  Stock 
Commissioners  to  cause  to  be  investigated  any  and  all  cases, 
or  alleged  cases,  coming  to  their  knowledge,  of  communi- 
cable diseases  among  domestic  animals,  within  this  State, 
and  to  use  all  proper  means  to  prevent  the  spread  of  such 
diseases,  and  to  provide  for  the  extirpation  thereof ;  and  in 
the  event  of  reasonable  grounds  for  the  belief  that  any  such 
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communicable  disease  exists  in  this  State,  it  shall  be  the 
duty  of  the  person  owning  or  having  in  charge  any  animal 
or  animals  infected  with  such  disease,  *  *  *  to  immedi- 
ately notify  said  Board  of  Live  Stock  Commissioners,  or 
some  member  thereof,  *  *  *  of  the  existence  of  such 
disease,  and  thereupon  it  shall  be  the  duty  of  said  board, 
or  some  member  thereof,  *  *  *  immediately  to  cause 
proper  examination  thereof  to  be  made,  and  if  such  dis- 
ease shall  be  found  to  be  a  dangerously  contagious  or  dan- 
gerously infectious  malady,  said  board,  or  any  member 
thereof,  or  the  State  veterinarian,  or  any  assistant  State 
veterinarian,  shall  order  such  diseased  animals,  and  such  as 
have  been  exposed  to  contagion,  and  the  premises  in  or  on 
which  they  are,  or  which  may  have  been  recently  occupied 
by  them,  to  be  strictly  quarantined ;  *  *  *  which  quaran- 
tine, and  every  quarantine  establishd  under  the  provisions 
of  this  act^  shall  remain  in  force  and  effect  until  removed 
by  order  of  said  board ;  and  said  board  shall  prescribe  such 
regulations  as  they  may  deem  necessary  to  prevent  any  such 
disease  from  being  communicated  from  any  such  diseased 
animal  or  exposed  animal  or  from  the  infected  premises  or 
through  any  other  means  of  communication.  In  all  such 
cases  the  said  Board  of  Live  Stock  Commissioners,  or  in 
case  the  number  of  animals  shall  not  exceed  five,  any  mem- 
ber thereof,  shall  have  power  to  order  the  slaughter  of  any 
or  all  of  such  diseased  or  exposed  animals.  The  said  board 
shall  also  have  power  to  cause  to  be  destroyed  all  barns, 
stables,  premises,  fixtures,  furniture  and  personal  property 
infected  with  any  such  communicable  disease  so  far  as  in 
their  judgment  may  be  necessary  to  prevent  the  spread  of 
such  disease  and  where  the  same  cannot  be  properly  dis- 
infected.   *    *    * 

"When  the  said  board  *  *  *  determines  that  any  ani- 
mal is  affected  with,  or  has  been  exposed  to,  any  danger- 
ously contagious  or  infectious  disease,  the  board  or  any 
member  thereof,   *   *    *   may  agree  with  the  owner  upon 
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the  value  of  such  animal  or  of  any  property  that  it  may  be 
found  necessary  to  destroy,  and  in  case  such  an  agreement 
cannot  be  made,  said  animals  or  property  shall  be  appraised 
by  three  competent  and  disinterested  appraisers.    *     *     * 

"Upon  such  appraisement  being  made,  it  shall  become 
the  duty  of  the  owner  to  immediately  destroy  such  animals 
and  to  dispose  of  the  carcasses  thereof,  and  to  disinfect  the 
premises  occupied  by  such  animals,  in  accordance  with  the 
rules  prescribed  by  said  board  governing  such  destruction 
and  disinfection.  And  upon  his  failure  so  to  do,  said  board 
*  *  *  shall  cause  such  animal  or  animals  or  property  to 
be  destroyed  and  disposed  of,  and  thereupon  such  owner 
shall  forfeit  all  right  to  receive  any  compensation  for  the 
destruction  of  such  animal  or  animals  or  property." 

"Sec.  8.  All  claims  against  the  State  arising  from  the 
slaughter  of  animals  as  herein  provided  for,  shall  be  made 
to  the  Board  of  Live  Stock  Commissioners,  *  *  *  and  it 
shall  be  the  duty  of  said  board  to  determine  the  amount 
which  shall  be  paid  in  each  case  on  account  of  the  animals 
so  slaughtered  and  fix  the  fair  cash  value  thereof  in  health 
if  of  the  bovine  species,  for  beef,  dairy  and  breeding  pur^ 
poses,  in  no  event  to  exceed  three  hundred  dollars  ($300) 
for  any  registered  animal  and  not  to  exceed  one  hundred 
fifty  dollars  ($150)  for  any  animal  not  registered;  nor 
to  exceed  an  average  value  of  two  hundred  fifty  dollars 
($250)  per  head  for  all  registered  animals  in  any  herd  and 
not  to  exceed  an  average  value  of  one  hundred  and  twenty- 
five  dollars  ($125)  per  head  for  all  non-registered  animals 
in  any  herd,  *  *  *  and  said  board  shall  certify  the  same 
to  the  Governor  for  his  approval,  and  if  the  Governor  shall 
find  that  said  appraisers  have  proceeded  in  accordance  with 
law,  he  shall  approve  the  same  for  payment,  and  the  Aud- 
itor of  Public  Accounts  shall,  upon  presentation  of  the  same 
to  him,  thereupon  issue  his  warrant  upon  the  State  Treas- 
urer for  the  amount  fixed  by  said  appraisers  in  favor  of 
the  owner  of  the  animals." 
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If  the  decree  of  the  court  in  this  case  denies  to  appel- 
lants any  rights  and  privileges  guaranteed  to  them  under 
the. constitution  of  the  United  States  or  under  the  constitu- 
tion of  this  State,  it  must  necessarily  follow  that  the  said 
statute  is  not  a  legitimate  exercise  of  the  police  power  of 
the  State  for  the  suppression  and  prevention  of  dangerously 
contagious  and  infectious  diseases  among  domestic  animals. 
It  is  the  settled  doctrine  of  the  Supreme  Court  of  the 
United  States  that  the  fourteenth  amendment  of  the  con- 
stitution was  not  designed  to  interfere  with  the  exercise  of 
the  police  power  of  the  State.  (Poivell  v.  Pennsylvania, 
127  U.  S.  678.)  This  court  has  also  declared  that  "in 
the  exercise  of  the  police  power  the  command,  'so  use  your 
own  property  as  not  to  injure  others,'  and  the  maxim,  'the 
safety  of  the  people  is  the  supreme  law,'  are  to  be  observed 
and  given  effect."    Sings  v.  City  of  Joliet,  237  111.  300. 

In  speaking  of  the  extent  and  limits  of  what  is  known 
as  the  police  power,  the  Supreme  Court  of  the  United 
States  said  in  Lazvton  v.  Steele,  152  U.  S.  133:  "It  is  uni- 
versally conceded  to  include  everything  essential  to  the  pub- 
lic safety,  health  and  morals,  and  to  justify  the  destruction 
or  abatement,  by  summary  proceedings,  of  whatever  may 
be  regarded  as  a  public  nuisance.  Under  this  power  it  has 
been  held  that  the  State  may  order  the  destruction  of  a 
house  falling  to  decay  or  otherwise  endangering  the  lives 
of  passers  by ;  the  demolition  of  such  as  are  in  the  path  of 
a  conflagration;  the  slaughter  of  diseased  cattle;  the  de- 
struction of  decayed  or  unwholesome  food ;  the  prohibition 
of  wooden  buildings  in  cities  5  *  *  *  the  restriction  of 
objectionable  trades  to  certain  localities;  the  compulsory 
vaccination  of  children;  the  confinement  of  the  insane  or 
those  afflicted  with  contagious  diseases ;  *  *  *  the  prohi- 
bition of  gambling  houses  and  places  where  intoxicating  liq- 
uors are  sold.  Beyond  this,  however,  the  State  may  inter- 
fere wherever  the  public  interests  demand  it,  and  in  this 
particular  a  large  discretion  is  necessarily  vested  in.  the 
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legislature  to  determine  not  only  what  the  interests  of  the 
public  require  but  what  measures  are  necessary  for  the  pro- 
tection of  such  interests."  The  court  then  lays  down  the 
further  rule  that  to  justify  the  State  in  thus  interposing  its 
authority  it  must  appear,  first,  that  the  public  generally,  as 
distinguished  from  those  of  a  particular  class,  require  such 
interference;  and  second,  that  the  means  are  reasonably 
necessary  for  the  accomplishment  of  the  purpose  and  not 
unduly  oppressive  upon  individuals.  While  it  is  true  that 
such  legislation  is  subject  to  the  supervision  of  the  courts, 
it  is  only  in  such  cases  where  the  State  arbitrarily  and  un- 
necessarily interferes  with  private  business  or  imposes  un- 
usual and  unnecessary  restrictions  upon  lawful  occupations 
that  such  legislation  will  be  declared  as  in  contravention  of 
the  fourteenth  amendment. 

Cattle  afflicted  with  a  dangerous  and  contagious  disease 
are  public  nuisances  as  defined  by  the  common  law,  and 
under  the  common  law  such  a  nuisance  could  not  be  legal- 
ized because  it  invaded  the  peace  and  safety  of  the  people. 
{Ferguson  v.  City  of  Selma,  43  Ala.  399.)  Prevention  of 
the  spreading  of  dangerous  diseases  among  cattle  is  now 
universally  recognized  in  this  country  as  within  the  domain 
of  the  police  power,  as  it  is  so  essential  to  the  public  safety 
and  health.  It  is  also  now  generally  recognized  that  where 
the  disease  among  cattle  is  so  very  dangerous  and  of  so 
contagious  or  infectious  a  character  as  to  be  communicable 
to  human  beings  through  the  consumption  of  the  flesh  or 
milk  of  such  animals  as  have  the  disease,  as  the  foot  and 
mouth  disease  is  generally  considered  to  be,  legislatures 
may,  and  should,  confer  upon  boards  or  commissions  the 
IX)wer  to  destroy  animals  afflicted  with  such  a  disease  when 
thought  to  be  necessary  to  public  safety.  {Nezv  Orleans  v. 
Charouleau,  121  La.  890;  18  L.  R.  A.  (N.  S.)  368;  Ship- 
inan  v.  Live  Stock  Commission,  115  Mich.  488;  Houston 
V.  State,  98  Wis.  481 ;  42  L.  R.  A.  39;  Miller  v.  Norton, 
152  Mass.  540;   10  L.  R.  A.  116,  which  is  a  case  upholding 
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a  statute  authorizing  summary  proceedings  to  kill  horses 
with  the  glanders.)  There  are  numerous  other  cases  that 
recognize  the  power  of  a  State  to  order  the  destruction  of 
valuable  property  without  compensation  to  the  owner  when 
it  has  become  a  public  nuisance.  Adams  v.  Milwaukee,  144 
Wis.  371 ;  228  U.  S.  572;  Lazvton  v.  Steele,  supra;  North 
American  Cold  Storage  Co.  v.  City  of  Chicago,  211  U.  S. 
306 ;  Sings  v.  City  of  Joliet,  supra. 

Proceedings  for  the  destruction  of  property  in  many 
cases  must  necessarily  be  summary  and  without  a  previous 
trial  or  hearing.  It  would  certainly  not  be  contended  by 
anyone  that  a  hearing  ought  to  be  had  before  demolishing 
a  building  in  the  path  of  a  conflagration  that  was  rapidly 
destroying  a  city,  in  case  of  the  isolation  and  confinement 
of  a  person  afflicted  with  small-pox  or  with  the  bubonic 
plague,  or  before  the  destruction  of  a  dog  suffering  with 
rabies.  In  some  cases  hearings  may  be  reasonably  had  be- 
fore the  destruction  of  property,  but  when  the  question  is 
one  regarding  the  destruction  of  animals  or  food  which  is 
not  only  unfit  for  human  use  but  may  be  fatal  to  those  who 
use  it,  the  emergency  is  such  that  the  legislature  should 
have  the  entire  disposition  of  the  matter  without  being  sub- 
ject to  being  reviewed  and  their  acts  declared  void  by  the 
courts.  {North  American  Cold  Storage  Co,  v.  City  of  Chi- 
cago, supra,)  We  are  therefore  of  the  opinion  that  the 
act  of  the  legislature  in  question  is  not  in  contravention  of 
any  constitutional  provision. 

A  court  of  equity  has  no  jurisdictiop  to  declare  void 
an  act  of  the  legislature  that  does  not  contravene  either 
the  constitution  of  this  State  or  of  the  United  States,  and 
to  restrain  officers,  by  the  writ  of  injunction,  from  per- 
forming their  official  duties  under  the  law  and  to  attach 
them  for  contempt  in  case  they  violate  the  injunction  of 
the  court.  Such  a  decree  or  judgment  would  not  only  be 
judicial  legislation,  but  would  interfere  with  one  of   the 
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highest  prerogatives  of  organized  government, — the  pres- 
ervation of  the  public  health  and  the  public  safety. 

Appellants  have  alleged,  with  great  particularity,  a  num- 
ber of  grounds  upon  which  they  rely  for  their  claim  that 
the  decree  of  the  court  should  be  reversed.  All  of  these 
grounds  are  based  upon  the  claim  that  the  statute  in  ques- 
tion is  an  unreasonable  exercise  of  the  police  power  and 
that  it  authorizes  the  destruction  of  valuable  property  with- 
out due  process  and  without  full  compensation.  We  have 
considered  all  of  these  grounds  carefully.  We  do  not  deem 
it  necessary  to  discuss  them  in  detail.  Our  conclusion  that 
the  legislature  had  the  constitutional  right  and  power  to 
enact  all  the  provisions  of  the  statute  necessarily  disposes 
of  all  questions  raised  by  appellants.  It  must  be  presumed 
by  this  court  that  the  legislature  has  carefully  investigated 
and  has  properly  determined  that  the  interests  of  the  pub- 
lic require  legislation  that  will  insure  the  public  safety  and 
the  public  health  against  threatened  danger  from  diseased 
animals.  The  determination  of  that  fact  is  the  province  of 
the  legislature  and  not  of  the  courts.  It  is  also  the  province 
of  the  legislature  and  not  of  the  courts  to  determine  what 
measures  are  necessary  for  the  protection  of  such  interests. 
This  court  is  not  able  to  say  that  the  legislature  in  this 
act  has  abused  its  discretion  and  that  the  measures  it  has 
adopted  to  prevent  the  spread  of  dangerous  diseases  among 
cattle  are  unnecessary  and  unreasonable.  The  investigation 
and  determination  of  the  question  whether  or  not  animals 
are  afflicted  with  dangerously  contagious  and  infectious  dis- 
eases demand  prompt  action  if  the  spread  of  the  diseases 
is  to  be  prevented,  as  well  as  the  question  whether  or  not 
the  slaughter  of  the  animals  is  necessary.  To  secure  this 
prompt  investigation  and  determination  it  is  necessary  and 
customary  to  lodge  these  duties  with  a  board  or  commis- 
sion. (King  v.  Davenport,  98  111.  305 ;  North  American 
Cold  Storage  Co.  v.  City  of  Chicago,  supra.)  All  the  ques- 
tions raised  by  appellants  by  the  averments  in  their  bill  are 
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therefore  questions  of  fact  to  be  settled  by  the  legislature 
and  by  the  Board  of  Live  Stock  Commissioners  and  not  by 
a  court  of  equity,  when  it  is  determined  by  the  court  that 
the  act  is  not  in  contravention  of  any  constitutional  pro- 
vision. Whatever  remedy  appellants  may  have,  if  any,  is 
at  law,  as  is  clearly  apparent  upon  the  face  of  the  bill; 
and  in  our  determination  of  this  case  we  have  treated 
the  motions  to  dissolve  the  injunction  and  to  dismiss  the 
bill  as  a  demurrer,  which  admits  all  facts  in  the  bill  v/ell 
pleaded.    Stnith  v.  Kochersperger,  173  111.  201. 

For  the  same  reasons  we  hold  that  the  court  did  not 
err  in  overruling  appellants'  motion  to  file  their  amended 
and  supplemental  bill,  and  in  our  consideration  thereof  have 
treated  the  motion  as  filed  in  apt  time.  That  bill  merely  re- 
states, in  substance,  the  averments  of  the  original  bill  and 
adds  others  of  like  character  and  others  still  that  tend  to 
weaken  the  force  of  the  allegations  rather  than  to  strengthen 
them  because  of  their  inconsistency.  Of  this  latter  char- 
acter of  averments  are  the  following :  "That  about  August 
16,  1915,  a  valuable  bull  of  complainants  became  afflicted 
with  a  sore  mouth;  that  a  skillful  veterinarian  examined 
it  and  diagnosed  said  disease  as  not  foot  and  mouth  dis- 
ease; that  afterwards  Dr.  Lavery,  an  inspector  for  the 
bureau  of  animal  industry  of  the  United  States,  examined 
the  said  animal  and  said  it  was  not  afflicted  with  foot  and 
mouth  disease;  that  afterwards  certain  cows  of  complain- 
ants became  aflFected  in  a  slight  degree  with  sore  mouths 
similar  to  the  bull ;  that  an  agent  of  the  defendants  came 
and  examined  said  animals  and  said  it  was  foot  and  mouth 
disease  and  the  defendants  then  ordered  all  of  complainants' 
cattle  to  be  killed ;  *  *  *  that  the  cattle  of  the  complain- 
ants are  so  far  recovered  that  no  results  now  remain  ex- 
cept certain  extraneous  infection  of  the  feet  of  a  few  of 
said  cattle,  and  that  said  infection  is  not  of  the  nature  of 
foot  and  mouth  disease."  It  is  also  alleged  in  the  bill  that 
said  foot  and  mouth  disease  is  not  a  dangerously  contagious 
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and  infectious  disease  and  is  not  communicable  to  human 
beings  so  as  to  render  it  dangerous  to  life  and  health.  In 
still  another  part  of  the  bill  it  is  averred  that  three  of  ap- 
pellants' cows  died  of  the  disease  and  that  two  of  them  so 
affected  were  killed  by  appellants.  Many  other  evidentiary 
facts  are  alleged  in  the  amended  bill  for  the  purpose  of 
showing  that  the  foot  and  mouth  disease  is  not  a  danger- 
ously contagious  or  infectious  disease  and  that  it  is  curable 
and  that  the  public  can  be  securely  guarded  against  it  by 
quarantine,  and  that  many  of  appellants'  cattle  are  cured 
and  that  the  remainder  are  being  cured.  The  amended 
bill  discloses  that  experts  are  not  agreed  upon  many  of  the 
questions  therein  raised,  but  for  reasons  aforesaid  it  was 
not  the  province  of  the  court  to  settle  and  try  the  questions 
raised  by  the  bill  after  settling  the  constitutional  question 
against  appellants,  and  the  motion  to  file  the  amended  bill 
was  properly  overruled. 

The  temporary  injunction  was  therefore  dissolved  and 

the  decree  affirmed.  r»  n:       j 

Decree  affirmed. 


The  PEOPI.E  ex  rel.  S.  D.  Burton,  County  Collector,  Ap- 
pellee, vs.  The  Chicago  and  Eastern  Illinois  Rail- 
road Company,  Appellant. 

Opinion  Hied  December  22,  ipi$ — Rehearing  denied  Feb.  j,  ipi6, 

1.  Taxes — record  of  meeting  of  commissioners  may  be  amended 
in  accordance  with  the  fact.  The  record  of  a  meeting  of  highway 
commissioners  and  the  certificate  of  the  commissioners  for  the  road 
and  bridge  tax  may  be  amended  to  show  that  the  rate  of  taxation 
was  fixed  at  such  meeting,  where  the  evidence  shows  that  such  ac- 
tion was  actually  taken  by  the  commissioners. 

2.  The  other  questions  involved  are  controlled  by  the  decision 
in  People  v.  Illinois  Central  Railroad  Co,  (ante,  p.  236.) 

Appeal  from  the  County  Court  of  Moultrie  county; 
the  Hon.  John  T.  Grider,  Judge,  presiding. 
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Marion  Watson,  (H.  T.  Dick,  of  counsel,)  for  ap- 
pellant. 

J.  K.  Martin,  State's  Attorney,  (J.  L.  McLaughlin, 
of  counsel,)  for  appellee. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

This  appeal  is  from  a  judgment  and  order  of  sale  for 
taxes,  and  involves  the  same  record  and  the  same  questions 
as  were  decided  in  the  case  of  People  v.  Illinois  Central 
Railroad  Co.  (ante,  p.  236.) 

A  further  question  is  raised  in  this  case  in  regard  to  the 
road  and  bridge  tax  of  the  town  of  Jonathan  Creek.  The 
objection  to  this  tax  was  that  no  rate  was  fixed  by  the 
highway  commissioners  at  a  meeting  held  between  the  first 
Tuesday  in  August  and  the  first  Tuesday  in  September,  as 
required  by  the  statute.  The  certificate  filed  by  the  com- 
missioners of  highways  with  the  county  clerk,  and  the  rec- 
ord of  their  meeting  held  on  the  8th  day  of  August,  19 14, 
showed  that  the  board  of  highway  commissioners  found  the 
amount  to  be  levied  for  road  and  bridge  purposes  for  the 
year  19 14  to  be  $4700,  and  did  not  show  that  the  rate  was 
fixed.  The  court  permitted  the  record  of  this  meeting  to 
be  amended  to  show  that  the  rate  of  tax  to  be  levied  was 
then  determined,  and  permitted  the  amendment  of  the  cer- 
tificate of  the  commissioners  of  highways  in  the  same  way. 
These  amendments  were  permitted  on  evidence  showing 
that  they  were  in  accordance  with  the  action  actually  taken 
by  the  commissioners.  The  objection  is  the  same,  in  sub- 
stance, as  the  objection  made  in  the  case  of  People  v.  ///»- 
nvis  Central  Railroad  Co.  supra,  to  the  road  and  bridge  tax 
of  the  town  of  Sullivan.    It  was  properly  overruled. 

The  judgment  of  the  county  court  will  be  affirmed. 

Judgment  affirmed. 
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Howard  James  Scott  et  al.  Appellants,  vs,  Mary  A. 

O'Connor-Couch,  Appellee. 

Opinion  filed  December  22,  ipi^ — Rehearing  denied  Feb,  j,  ipi6. 

1.  Wills — the  expression  "credible  witnesses"  means  compe- 
tent witnesses.  The  provision  of  the  Statute  of  Wills  that  a  will 
must  be  attested  in  the  presence  of  the  testator  or  testatrix  by  two 
or  more  "credible  witnesses,"  means  witnesses  who  at  the  time 
were  competent,  in  law,  to  testify  concerning  the  subject  matter. 

2.  Same — test  of  competency  of  witnesses  to  a  will.  The  test 
of  competency  of  a  witness  to  a  will  is  whether  he  will  gain  or  lose 
financially  as  a  direct  result  of  the  establishing  of  the  instrument 
as  a  will. 

3.  Same — executor  is  incompetent  to  attest  a  will  as  a  witness. 
One  who  is  appointed  executor  by  a  will  is  incompetent  to  attest 
it  as  a  witness,  because  he  will  gain  commissions  allowed  by  law 
if  the  will  is  established,  but  if  his  interest  as  executor  is  his  only 
interest  section  8  of  the  Wills  act  removes  his  incompetency,  as  un- 
der that  section  he  may  be  compelled  to  testify  if  there  are  not  suf- 
ficient witnesses  without  him,  and  the  appointment  as  executor  will 
be  void. 

4.  Same — stockholder  in  bank  which  is  made  executor  is  within 
section  8.  A  stockholder  in  a  bank  at  the  time  a  will  is  executed 
appointing  the  bank  executor  is  incompetent  to  attest  the  will,  but 
as  he  receives  his  beneficial  interest  directly  from  the  will  he  is 
within  section  8  of  the  Wills  act  and  may  be  compelled  to  testify, 
with  the  result  that- the  appointment  of  the  bank  as  executor  is 
nullified  and  its  stockholders  become  competent,  generally,  as  wit- 
nesses.   (Smith  V.  Goodcll,  258  111.  145,  distinguished.) 

5.  Same — people  who  have  known  the  testator  should  be  allozved 
to  give  their  opinions.  People  who  have  known  the  testator  for  a 
great  many  years,  have  transacted  business  with  him,  talked  with 
him  on  various  subjects  and  had  visited  him  in  the  hospital  where 
he  was  when  he  executed  a  codicil  to  his  will,  should  be  allowed 
to  give  their  opinions  as  to  his  being  of  sound  mind. 

6.  Evidence — stockholders  cannot  testify  for  the  corporation 
against  heirs  or  devisees.  Stockholders  are  the  owners  of  the  in- 
come and  earnings  of  the  corporation  and  are  directly  interested 
therein,  and,  as  a  general  rule,  unaflFected  by  any  special  statutory 
provision,  they  are  incompetent  to  testify  for  the  benefit  of  the 
corporation  against  heirs,  devisees  or  legatees. 

Cooke,  J.,  dissenting. 
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Appeal  from  the  Circuit  Court  of  Knox  county;  the 
Hon.  Harry  M.  Waggoner,  Judge,  presiding. 

Edward  Maker,  Richard  H.  C.  Miller,  and  Sig.  B. 
Nelson,  for  appellants. 

Hardy  &  Hardy,  and  Chiperfield  &  Chiperfield, 
for  appellee. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

Application  was  made  to  the  county  court  of  Knox 
county  to  admit  to  probate  an  instrument  alleged  to  be  the 
will  of  Michael  O'Connor,  deceased.  Probate  was  refused 
and  an  appeal  was  taken  by  the  legatees  and  devisees  under 
the  will  to  the  circuit  court.  There  was  a  hearing  in  the 
circuit  court,  at  which  the  heirs-at-law  contested  the  appli- 
cation, and  probate  was  again  refused  and  a  further  appeal 
was  taken  to  this  court. 

On  January  4,  191 3,  Michael  O'Connor  executed  an  in- 
strument as  his  last  will  and  testament  at  the  People's  Trust 
and  Savings  Bank  in  Galesburg,  where  he  had  done  con- 
siderable business,  and  he  died  on  May  24,  19 14.  The  at- 
testation clause  was  in  the  usual  form,  containing  all  the 
statutory  requirements,  and  it  was  signed  by  Nellie  Stark 
and  W.  H.  Pankey  as  witnesses.  Nellie  Stark  was  a  ste- 
nographer and  clerk  in  the  bank,  and  she  testified  to  the 
execution  of  the  will  and  that  in  her  opinion  the  testator 
was  at  that  time  of  sound  mind  and  memory.  W.  H.  Pan- 
key  was  the  other  subscribing  witness,  and  testified  to  the 
execution  of  the  will  and  that  at  the  time  he  regarded  the 
testator  as  of  sound  mind  and  memory,  but  his  testimony 
was  stricken  out  because  when  the  will  was  executed  he  was 
a  director  and  stockholder  of  the  bank  appointed  executor 
of  the  will.  The  Statute  of  Wills  provides  that  a  will  must 
be  attested  in  the  presence  of  the  testator  or  testatrix  by 


fek.  *16.]  Scott  v.  O'Connor-Couch.  397 

two  or  more  credible  witnesses,  and  that  means  witnesses 
who  at  the  time  were  competent,  in  law,  to  testify  con- 
cerning the  subject  matter.  {Harp  v.  Parr,  i68  111.  459; 
Johnson  v.  Johnson,  187  id.  86.)  The  test  of  competency 
is  whether  the  witness  will  gain  or  lose  financially  as  a  di- 
rect result  of  the  establishing  of  the  instrument  as  a  will. 
{O'Brien  v.  Bonfield,  213  111.  428.)  Under  that  rule,  a 
person  who  is  appointed  executor  by  a  will  is  incompetent  to 
attest  it  as  a  witness  because  he  will  gain  the  commissions 
allowed  by  law  if  the  will  is  established,  and  that  is  a  direct 
financial  gain  to  him,  and  another  person  who  by  virtue  of 
a  contract  is  to  share  in  the  fees  earned  bv  the  executor 
is  equally  incompetent.  {Smith  v.  Goodcll,  258  111.  145.) 
The  test  whether  a  witness  has  an  interest  which  disquali- 
fies him,  under  the  act  concerning  evidence  and  depositions, 
to  testify  against  an  heir,  devisee  or  legatee,  is  whether  he 
will  immediately  gain  or  lose  by  the  event  of  the  suit  or 
whether  the  verdict  can  be  given  in  evidence  for  or  against 
him  in  another  suit.  The  interest  must  be  a  legal  interest 
in  the  outcome  of  the  suit  and  it  must  be  certain,  direct  aod 
immediate.  Feitl  v.  Chicago  City  Raihvay  Co.  211.  111. 
279;  Jones  V.  Abbott,  235  id.  220;  Ac'kman  v.  Potter^  239 
id.  578. 

Counsel  for  appellants  contend  that  under  these  rules 
Pankey  was  a  competent  witness  because  his  interest  as  a 
stockholder  in  the  commissions  was  indirect  and  not  im- 
mediate but  remote  and  incidental,  and  that  while  there 
was  a  possibility  of  a  direct  profit  to  the  bank  there  could 
be  only  an  indirect  profit  to  Pankey.  Counsel  for  appellee, 
citing  and  relying  upon  cases  holding  the  above  rule,  con- 
tend that  Pankey  was  incompetent  beca,use  he  had  an  in- 
terest which  must  be  direct,  legal,  immediate  and  certain 
and  would  gain  or  lose  as  a  result  of  the  suit.  That  could 
only  be  if  a  beneficial  interest  was  given  to  him  by  the 
terms  of  the  will  itself,  since  he  neither  had  nor  claimed 
any  interest  in  any  property  disposed  of  by  the  will,  and 
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had  acquired  no  interest,  by  contract  or  otherwise,  advers^e 
to  the  heir-at-law.  The  question  whether  a  stockholder  of 
a  corporation  is  a  competent  witness  to  testify  against  the 
representative  of  a  deceased  person  where  the  corporation 
will  gain  or  lose  as  a  result  of  a  suit  must  be  regarded  as 
settled  in  this  court  and  the  position  of  counsel  for  appellee 
must  be  upheld.  Stockholders  in  a  corporation  are  owners 
of  the  income  and  earnings  of  the  corporation  and  directly 
interested  therein,  and,  as  a  general  rule,  unaffected  by  any 
special  statutory  provision,  they  are  incompetent  to  testify 
for  the  benefit  of  the  corporation  against  an  heir-at-law, 
devisee  or  legatee.  (^Alters  Commission  Co,  v.  Sessel,  193 
111.  153;  Ittner  Brick  Co,  v.  Ashby,  198  id.  562;  Cronin 
V.  Royal  League,  199  id.  228.)  There  is,  however,  a  spe- 
cial statutory  provision  applicable  to  a  witness  attesting  the 
execution  of  a  will. 

In  the  revision  of  1872  a  provision  of  the  Revised  Stat- 
utes of  1845  was  brought  forward  as  section  8  of  the  Stat- 
ute of  Wills.  It  removed  the  incompetency  of  a  witness  to 
the  execution  of  a  will  to  whom  any  beneficial  devise,  legacy 
or  interest  was  made  or  given  by  the  will,  and  provided  that 
such  witness  should  be  compellable  to  appear  and  give  tes- 
timony on  the  residue  of  the  will  in  like  manner  as  if  no 
such  devise  or  bequest  had  been  made,  but  the  devise,  legacy 
or  interest  was  declared  to  be  null  and  void  unless  the  will 
had  been  duly  attested  by  a  sufficient  number  of  witnesses 
exclusive  of  such  person,  saving,  however,  to  the  witness 
any  share  of  the  testator's  estate  not  exceeding  the  value  of 
the  devise  or  bequest  to  which  the  witness  would  have  been 
entitled  if  the  will  was  not  established.  That  section  of  the 
Statute  of  Wills  was  regarded  by  this  court  as  remedial  and 
its  purpose  and  effect  were  explained  in  Jones  v.  Grieser, 
238  111.  183.  In  that  case  W.  H.  Armstrong  and  W.  J. 
Sprague  were  the  attesting  witnesses  of  the  will  of  Jere- 
miah Smith,  deceased,  and  were  also  named  as  executors  of 
the  will.    Upon  an  application  to  admit  the  will  to  probate 
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the  county  court  held  they  were  not  competent  as  witnesses, 
but  on  appeal  the  circuit  court  decided  they  were  competent 
and  admitted  the  will  to  probate,  and  this  court  affirmed  the 
judgment.  As  to  the  remedial  nature  of  the  statute  the 
court  said  that  it  was  passed  solely  with  the  view  to  prevent 
the  destruction  of  a  will  which  would  otherwise  be  a  valid 
will  except  that  the  will  as  executed  contained  some  provi- 
sion which  made  its  establishment  according  to  the  forms 
of  law  necessary  by  the  calling  of  witnesses  who  took  some 
interest  under  the  will.  Concerning  the  application  of  the 
section  to  particular  witnesses  and  whether  their  incompe- 
tency was  removed  by  the  statute,  the  court  said :  "If  the 
incompetency  of  the  witnesses  existed  outside  of  the  fact 
that  the  will  gave  them  a  beneficial  interest  in  the  testator's 
estate,  section  8  of  the  Wills  act  does  not  remove  the  in- 
competency of  the  witnesses  to  the  will.  If,  however,  the 
incompetency  of  the  witness  arises  by  the  act  of  attesting  a 
v/ill  which  gives  the  witness  some  interest  in  the  testator's 
estate  the  statute  does  apply,  and  under  that  section  of  the 
statute,  while  the  witness  cannot  take  under  the  will,  never- 
theless he  may  be  called  and  the  will  established  by  his  evi- 
dence." The  court  said  that  a  person  named  as  executor 
in  a  will,  who  has  signed  the  will  as  an  attesting  witness, 
clearly  falls  within  the  section  and  may  be  required  to  give 
evidence  in  support  of  the  execution  of  the  will,  with  the 
effect,  however,  that  he  is  barred  from  acting  as  executor 
or  participating  in  the  administration  of  the  estate  in  any 
manner^  That  decision  was  adhered  to  and  indorsed  in 
Fearn  v.  Postlethwaite,  240  111.  626,  where  it  was  again 
said  that  although  one  named  as  an  executor  is  not  a  com- 
petent witness  to  the  will,  he  may  be  compelled,  if  his  tes- 
timony is  needed,  to  abandon  his  executorship  and  testify 
to  the  execution  of  the  will.  That  case,  however,  involved 
the  question  of  the  competency  of  the  wife  of  the  person 
named  as  executor,  and  it  was  held  that  her  incompetency 
was  not  removed  by  section  8,  since  nothing  was  given  to 


400  Scott  v.  O'Connor-Couch.  [271  III. 

her  by  the  will,  and,  like  the  wife  of  a  devisee  or  legatee, 
she  was  prohibited  from  testifying  for  or  against  the  inter- 
est of  her  husband  oil  ground  of  public  policy. 

After  the  decision  in  the  Fearn  case  the  General  As- 
sembly, in  191 1,  amended  section  8  by  broadening  its  terms 
so  as  to  include  the  wife  or  husband  of  any  witness  to 
whom  any  benefit  was  given  by  the  will,  and  declaring  that 
on  account  of  the  remedial  character  of  the  section  it  should 
be  construed  liberally.  The  section,  as  amended,  is  as  fol- 
lows: "If  any  beneficial  devise,  legacy  or  interest  shall  be 
made  or  given  in  any  will,  testament,  or  codicil  to  any  per- 
son subscribing  such  will,  testament  or  codicil,  as  a  witness 
to  the  execution  thereof,  or  to  the  wife  or  husband  of  such 
person,  such  devise,  legacy  or  interest  shall,  as  to  such  bene- 
ficiary thereof,  and  all  persons  claiming  under  him,  be  null 
and  void,  unless  such  will,  testament  or  codicil  be  otherwise 
duly  attested  by  a  sufficient  number  of  witnesses,  exclusive 
of  such  person,  according  to  this  act;  and  he  or  she  shall 
be  compellable  to  appear  and  give  testimony  on  the  residue 
of  such  will,  testament  or  codicil,  in  like  manner,  as  if  no 
such  devise  or  bequest  had  been  made.  But  if  such  wit- 
ness or  beneficiary  would  have  been  entitled  to  any  share 
of  the  testator's  estate  in  case  the  will,  testament  or  codicil 
was  not  established,  then  so  much  of  such  share  shall  be 
saved  to  such  witness  or  beneficiary  as  shall  not  exceed  the 
value  of  the  said  devise  or  bequest  made  to  him  or  her  as 
aforesaid.  This  act  being  remedial  in  character  shall  be 
construed  liberally,  and  shall  apply  to  cases  arising  on  wills 
of  persons  deceased,  prior  to  the  adoption  of  this  act,  but 
not  finally  adjudicated."     (Laws  of  191 1,  p.  538.) 

Counsel  for  appellee  take  the  position  that  the  corpora- 
tion itself,  which  was  named  as  executor,  was  not  one  of 
the  attesting  witnesses  and  hence  could  not  be  required  to 
relinquish  under  the  Statute  of  Wills.  The  claim  is  that 
Pankey  being  disqualified  under  the  act  concerning  evi- 
dence and  depositions  because  he  subscribed  as  a  witness 
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the  will  that  gave  him  a  beneficial  interest,  the  Statute  of 
Wills  did  not  render  him  competent  because  the  beneficial 
interest  was  not  given  to  him  but  to  the  corporation.  He 
was  an  attesting  witness  to  the  execution  of  the  will  and 
it  gave  him  a  beneficial  interest  because  he  was  a  stock- 
holder of  the  corporation  named  as  executor,  so  that  he 
came  precisely  within  the  terms  of  the  Statute  of  Wills. 
That  statute  provides  that  the  interest  given  by  the  will  to 
the  attesting  witness  shall  be  null  and  void  and  he  shall  be 
compellable  to  appear  and  give  testimony  on  the  residue  of 
the  will.  The  beneficial  interest  given  to  Pankey  was  only 
because  his  corporation  was  named  as  executor,  and  the 
only  means  by  which  the  beneficial  interest  could  be  an- 
nulled would  be  by  declaring  the  provision  by  which  he  ac- 
quired it  null  and  void.  The  legislative  will  that  the  bene- 
ficial interest  of  an  attesting  witness  shall  be  null  and  void 
can  only  be  made  effective  a^  to  the  stockholder  of  a  cor- 
poration by  declaring  null  and  void  the  provision  which 
gives  an  interest  to  his  corporation. 

The  court,  in  Jon^s  v.  Grieser,  supra,  having  defined  the 
classes  of  persons  whose  incompetency  is  removed  by  the 
statute  and  confined  it  to  witnesses  to  whom  some  beneficial 
interest  in  the  testator's  estate  is  given  by  the  will,  the  dis- 
tinction between  such  witnesses  and  those  to  whom  nothing 
is  given  by  the  will  must  be  kept  in  mind.  A  case  involving 
the  distinction  is  Smith  v.  Goodell,  supra.  In  that  case  one 
of  the  witnesses  to  the  will  was  Frank  F.  Butzow,  who  was 
a  partner  in  the  banking  business  with  Warren  S.  Goodell 
and  Nathan  P.  Goodell,  who  were  named  as  executors  and 
appointed  as  trustees.  Butzow  was  not  named  as  an  execu- 
tor and  the  will  gave  no  beneficial  interest  to  him  or  to  the 
partnership,  but  there  was  a  private  contract  between  him 
and  his  partners  by  which  he  was  to  share  in  their  earnings 
as  executors  or  in  any  trust  capacity.  He  derived  his  inter- 
est, not  by  any  of  the  provisions  of  the  will,  but  by  reason 
of  his  relationship  with  those  named  as  executors.     The 
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question  of  what  he  might  receive  was  a  question  solely  be- 
tween him  and  his  partners  and  was  entirely  without  the 
control  or  cognizance  of  the  court  in  which  the  estate  was 
being  settled.  He  had  at  the  time  of  the  attestation  a  pres- 
ent, certain  interest  of  a  pecuniary  nature  in  the  subject 
matter  concerning  which  he  was  called  to  testify,  and  by 
reason  of  that  interest  was  rendered  incompetent  to  attest 
the  execution  of  the  will.  The  ccmtract  drew  into  the  part- 
nership and  gave  to  Butzow  a  share  of  the  earnings  of  ex- 
ecutors in  no  sense  connected  with  the  banking  business  and. 
not  given  to  him,  directly  or  indirectly,  by  any  provision  of 
the  will.  His  incompetency  existed  outside  of  the  fact  that 
the  will  gave  him  any  beneficial  interest  in  the  estate,  and 
therefore  his  incompetency  was  not  removed  by  the  statute. 
In  this  case  the  incompetency  of  Pankey  arose  from  the 
fact  that  the  will  gave  a  beneficial  interest  to  the  corpora- 
tion of  which  he  was  a  director  and  a  stockholder,  and  the 
beneficial  interest  to  the  stockholders  was  direct,  immediate 
and  substantial.  Every  dollar  and  every  piece  of  property 
that  comes  to  a  corporation  comes  directly  to  the  stockhold- 
ers and  increases  the  value  of  their  stock.  In  substance,  the 
stockholders,  collectively,  represented  by  the  artificial  cor- 
porate entity  were  executors  of  the  will.  The  interest  of 
Pankey  was  derived  directly  from  the  will  and  not  through 
any  private  contract  or  arrangement  outside  of  it,  and  his 
incompetency  arose  directly  from  the  beneficial  interest 
given  to  him  and  the  other  stockholders  as  a  corporation. 
The  statute  applied,  and  the  court  erred  in  striking  out  his 
testimony.  The  bank  being  disqualified  to  act  as  executor, 
and  therefore  having  no  interest,  M.  O.  Williamson,  who 
was  rejected  as  a  witness,  was  competent  to  testify  gen- 
erally in  the  case. 

On  October  24,  1913,  Michael  O'Connor  executed  a 
codicil  to  the  will  in  a  hospital  in  Galesburg  by  which  he 
re-affirmed  the  will,  and  if  the  codicil  was  valid  the  will 
was  also  rendered  valid.    The  attesting  clause  to  the  codicil 
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was  complete  as  in  the  case  of  the  will,  containing  all  the 
particulars  of  the  statute  and  that  the  attesting  witnesses 
believed  that  the  testator  was  of  sound  mind  and  memory 
and  fully  capable  of  making  the  instrument.  It  was  wit- 
*  nessed  by  two  nurses,  Mayme  Cassel  and  Nettie  Girkin. 
Mayme  Cassel  testified  that  she  read  the  attesting  clause 
hastily,  without  noticing  its  meaning,  and  when  asked  by 
M.  O.  Williamson  to  sign  it  and  have  another  nurse  sign 
it,  she  demurred  and  did  not  want  to  do  it,  but  he  told 
her  it  was  merely  a  matter  of  form  and  she  signed  it.  She 
also  said  that  Nettie  Girkin  read  the  attesting  clause  but 
that  witness  said  she  did  not  read  it.  Mayme  Cassel  tes- 
tified that  when  the  testator  signed  the  codicil  he  was  sit- 
ting on  a  chair  and  signed  it  on  a  chart  back,  while  Nettie 
Girkin  said  that  he  was  in  his  bed  in  his  night  robe  and 
signed  it  on  a  bedside  table.  Both  witnesses  said  he  was 
not  of  sound  mind  and  memory.  Two  witnesses  testified 
that  shortly  before  the  will  was  offered  for  probate  Majmie 
Cassel  said  she  certainly  thought  the  testator  was  of  sound 
mind  and  memory  or  she  would  not  have  signed  the  will, 
and  a  witness  testified  that  Nettie  Girkin  said  she  thought 
he  was  of  sound  mind  and  memory.  On  appeal  to  the  cir- 
cuit court  it  was  proper  to  establish  the  will  by  any  evidence 
suflScient  to  establish  a  will  in  chancery,  and  a  large  number 
of  witnesses  who  had  known  the  testator  for  many  years 
and  had  done  business  with  him  testified  that  he  was  of 
sound  mind  and  memory  in  191 2  and  191 3.  The  rulings  of 
the  court  in  many  instances  unduly  limited  and  hampered 
the  appellants  in  making  their  proof.  Witnesses  who  had 
known  the  testator  for  a  great  many  years,  had  transacted 
business  with  him,  met  him  socially,  talked  with  him  on 
various  subjects  and  visited  with  him  in  the  hospital  were 
not  permitted  to  give  their  opinion,  although  such  opinions 
were  admissible  under  the  rule  that  witnesses  who  testify  to 
facts  and  circumstances  in  their  own  knowledge,  as  coming 


404  Enberg  V,  City  of  Chicago.  [271  HI. 

under  their  observation,  may  give  their  opinion,  to  be  re- 
ceived and  valued  according  to  the  intelligence  of  the  wit- 
ness and  his  capacity  to  form  an  opinion.  (Roe  v.  Taylor, 
45  111.  485 ;  Snell  v.  Weldon,  239  id.  279 ;  Graham  v.  Deu- 
terman,  244  id.  124.)  The  testator  had  been  extensively* 
engaged  in  business  for  many  years  and  with  many  different 
persons  as  a  dealer  in  live  stock  and  otherwise,  and  from 
January  5,  1912,  to  July  29,  1913,  he  gave  in  the  course  of 
his  business  one  hundred  checks  on  the  People's  Trust  and 
Savings  Bank,  which  were  paid  by  the  bank  and  produced 
on  the  trial.  The  contestant  introduced  no  evidence  what- 
ever on  the  subject  of  testamentary  capacity,  but  was  con- 
tent to  rest  upon  the  proposition  that  W.  H.  Pankey  was 
an  incompetent  witness  and  the  opinion  of  the  two  nurses 
that  the  testator  was  not  of  sound  mind  and  memory.  J(The 
will  and  codicil  were  attested  in  the  manner  required  by  the 
statute,  and  the  court  erred  in  holding  the  contrary. 
The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

Mr.  Justice  Cooke,  dissenting. 


Charles  Enberg,  Appellant,  vs.  The  City  or  Chicago, 

Appellee. 

Opinion  Hied  December  22,  jpi§ — Rehearing  denied  Feb,  4,  iqj6. 

Pleading — a  statement  of  claim  in  municipal  court  against  city 
for  tort  need  not  allege  giving  notice,  A  statement  of  claim  in  the 
municipal  court  in  an  action  of  the  fourth  class  against  a  city  for  a 
tort  need  not  allege  the  giving  of  the  statutory  notice  of  the  injury, 
even  though  such  averment  is  necessary  in  a  common  law  declara- 
tion, and  the  addition  of  such  averment  to  the  statement  does  not 
make  a  new  cause  of  action  within  the  contemplation  of  section  40 
of  the  Municipal  Court  act.  (Gillman  v.  Chicago  Railways  Co. 
268  111.  305,  explained.) 

Cartwright,  Dunn  and  Cooke,  JJ.,  dissenting. 
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Appeal  from  the  Branch  "D"  Appellate  Court  for  the 
First  District ; — heard  in  that  court  on  writ  of  error  to  the 
Municipal  Court  of  Chicago;  the  Hon.  Charles  A.  Witr 
UAUSy  Judge,  presiding. 

John  E.  Erickson,  for  appellant. 

Samuel  A.  Ettelson,  Corporation  Counsel,  Charles 
R.  Francis,  City  Attorney,  John  W.  Beckwith,  and 
N.  L.  PioTRowsKi,  (Henry  T.  Chace,  Jr.,  and  David  R. 
Levy,  of  counsel,)  for  appellee. 

Mr.  Justice  Duncan  delivered  the  opinion  of  the  court : 

Charles  Enberg,  appellant,  brought  this  suit  November 
27,  1912,  against  the  city  of  Chicago  in  an  action  of  the 
fourth  class  in  the  municipal  court.  He  filed  a  statement 
of  claim,  using  the  following  language :  "Plaintiff's  claim 
is  for  damages  on  account  of  personal  injuries^  sustained  by 
the  plaintiff  on  the  24th  day  of  June,  19 12,  at  Kinzie  street 
and  the  river,  in  the  city  of  Chicago,  as  a  result  of  the 
negligence  and  carelessness  of  the  guards  and  bridge  tend- 
ers, employees  and  servants  of  the  defendant  in  lifting  or 
raising  the  bridge  then  and  there  at  said  Kinzie  street,  cross- 
ing the  said  river,  while  the  plaintiff  was  upon  and  crossing 
the  said  bridge,  and  by  reason  of  which  lifting  and  raising 
of  said  bridge  the  plaintiff  sustained  a  fall  from  said  bridge, 
and  in  said  fall  was  bruised  and  lacerated  about  the  head, 
sides,  legs  and  divers  parts  of  his  body,  whereby  the  plain- 
tiff suffered  great  pain  and  agony  and  was  permanently  in- 
jured, and  whereby  the  plaintiff  was  unable  to  attend  to  or 
perform  any  work  by  him  to  be  performed."  An  affidavit 
of  merits  by  the  plaintiff  was  attached  to  the  statement  of 
claim.  Appellee  filed  an  affidavit  of  defense,  denying  that 
appellant  suffered  damages  as  alleged,  that  the  place  of  in- 
jury was  a  public  street  under  its  control  on  said  date,  and 
denying  that  it  was  guilty  of  any  negligence,  and  alleged 
that,  appellant  was  guilty  of  contributory  negligence.     On 
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October  15,  191 3,  appellant  filed  an  amended  statement  of 
claim  and  affidavit  of  merits,  alleging  the  same  state  of 

* 

facts  aforesaid,  with  the  additional  statement  that  notice 
of  the  injuries  to  plaintiff  was  served  on  appellee,  as  re- 
quired by  the  statute,  on  August  15,  1912.  Appellee  filed 
the  same  affidavit  of  defense,  in  substance,  as  the  one  to 
the  original  statement  of  claim,  and  further  alleged  that 
appellant  did  not  allege  in  his  original  or  in  any  other  state- 
ment of  claim  filed  prior  to  October  15,  19 13,  that  appellee 
was  notified  of  his  injuries  in  accordance  with  the  statute, 
and  that  his  amended  statement  of  claim  alleges  a  new 
cause  of  action  and  is  barred  by  the  Statute  of  Limitations 
because  not  filed  within  one  vear  after  the  dav  of  his  al- 
leged  injuries.  By  agreement  of  the  parties  the  cause  oi 
action  was  submitted  to  the  court  upon  a  motion  of  appel- 
lee to  dismiss  the  suit  for  the  failure  of  appellant  to  file  a 
statement  of  claim  within  one  year,  averring  the  giving  of 
the  statutory  notice.  The  court  entered  an  order  showing 
a  demurrer  by  appellant  to  appellee's  plea  of  the  Statute  of 
Limitations,  the  overruling  of  the  demurrer,  and  judgment 
against  appellant.  The  appellant  sued  a  writ  of  error  out 
of  the  Appellate  Court,  which  affirmed  the  judgment  and 

i 

granted  a  certificate  of  importance  and  an  appeal  to  this 
court. 

In  a  court  of  record,  where  common  law  pleadings  are 
required,  a  declaration  in  a  personal  injury  suit  against  a 
city  which  contains  no  averment  that  the  notice  to  the  city 
required  by  the  statute  was  given  does  not  state  a  cause  of 
action,  and  an  amendment  to  the  declaration  supplying  such 
material  averment,  filed  more  than  a  year  after  the  cause  of 
action  accrued,  is  subject  to  a  successful  attack  by  a  plea 
of  the  Statute  of  Limitations.  (IV alters  v.  City  of  Ottazva, 
240  111.  259.)  That  decision  is  based  upon  the  elementary 
principle  that  a  common  law  declaration  must  allege  all  the 
material  averments  or  ultimate  facts  necessary  to  be  proved 
to  maintain  the  action.     It  is  argued  by  appellee  that  the 
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same  principles  of  common  law  pleadings  apply  to  suits  in 
tort  in  actions  of  the  fourth  class  in  the  municipal  court, 
and  that  the  suit  at  bar  is  barred  by  the  Statute  of  Limita- 
tions because  no  statement  of  claim  filed  by  appellant  within 
one  year  after  his  cause  of  action  accrued  contained  the 
allegation  of  the  giving  of  the  statutory  notice  in  question. 
Appellee's  position,  stated  more  precisely,  is,  that  the  state- 
ment of  claim  must  state  a  cause  of  action  substantially  as 
is  required  of  a  declaration  at  common  law  in  other  courts 
of  record,  though  not  with  the  same  particularity.  We  can 
not  give  our  assent  to  such  an  interpretation  of  the  Munici- 
pal Court  act  Section  3  of  that  act  provides  "that  in  all 
cases  of  the  first  class  and  in  all  cases  of  the  second  class 
the  issues  shall  be  made  up  in  said  court  by  the  same  forms 
of  pleadings,  as  near  as  may  be,  in  use  in  similar  cases  in 
the  circuit  courts ;  *  *  *  and  that  in  all  cases  of  the  fourth 
class  *  *  *  the  issues  shall  be  determined  without  other 
forms  of  written  pleadings  than  those  hereinafter  expressly 
prescribed  or  provided  for."  Clause  7  of  section  28  of  the 
same  act  provides,  in  actions  of  the  first  and  second  class, 
that  "the  plaintiff  shall  file  his  declaration  within  three  days 
after  the  commencement  of  the  suit,  *  *  *  unless  the 
court  by  an  order  entered  in  said  suit  shall  extend  the  time 
for  filing  such  declaration."  The  eighth  clause  of  said  last 
section  provides  that  in  such  actions  "the  defendant  shall  in 
case  he  shall  have  been  served  with  process  or  summons, 
*  *  *  enter  his  appearance  on  or  before  such  return  day 
and  shall  demur  or  plead  to  the  declaration."  Section  40 
of  the  act  provides  that  every  case  of  the  fourth  class, 
except  attachment  suits  and  certain  others  that  do  not  in- 
clude suits  in  tort,  shall  be  commenced  by  filing  with  the 
clerk  a  prcecipe  for  a  summons,  specifying  the  names  of 
the  parties  to  the  suit,  the  amount  of  the  plaintiff's  claim 
and  the  day  to  which  the  sumrnons  shall  be  made  return- 
able, which  day  shall  not  be  less  than  five  nor  more  than 
fifteen  days  from  the  filing  of  the  prcecipe,  "and  a  statement 
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of  plaintiff's  claim,  which  statement,  if  the  suit  be  upon  a 
contract,  express  or  implied,  shall  consist  of  a  statement  of 
the  account  or  of  the  nature  of  the  demand,  or,  if  the  suit 
be  for  a  tort,  it  shall  consist  of  a  brief  statement  of  the 
nature  of  the  tort  and  such  further  information  as  will 
reasonably  inform  the  defendant  of  the  nature  of  the  case 
he  is  called  upon  to  defend,  but  nothing  herein  contained 
shall  be  construed  to  require  the  statement  of  claim  in  any 
action  for  a  tort  to  set  forth  the  cause  of  action  with  the 
particularity  required  in  a  declaration  at  common  law.  In 
cases  of  the  fourth  class  *  *  *  the  municipal  court  may 
adopt  such  rules  and  regulations  as  it  may  deem  necessary 
to  enable  the  parties,  in  advance  of  the  trial,  to  ascertain 
the  nature  of  the  plaintiff's  claim  or  claims,  or  of  the  de- 
fendant's defense  or  defenses."  Section  43  provides  in 
fourth-class  cases,  that  upon  return  day,  if  the  defendant 
is  duly  served,  plaintiff  shall  have  judgment  as  in  case  of 
default,  unless  the  defendant  shall  enter  his  appearance  in 
writing  at  the  time  fixed  in  the  summons  for  his  appear- 
ance. In  case  he  desires  to  make  defense  to  the  suit  he  is 
simply  to  signify  the  same  by  filing  a  written  appearance 
unless  otherwise  ruled  by  the  court,  and  in  case  he  desires 
upon  the  trial  to  present  any  set-off  or  other  counter-claim, 
**he  shall  file  a  statement  thereof  with  his  appearance." 
By  section  60  the  office  of  justice  of  the  peace  in  the  city 
of  Chicago  is  abolished,  and  actions  that  were  formerly 
brought  before  justices  of  the  peace  are  now  clearly  in- 
tended to  be  provided  for  by  the  Municipal  Court  act  in 
fourth-class  actions,  along  with  other  similar  actions  not  in- 
volving an  amount  of  more  than  $1000,  and  with  the  inten- 
tion of  providing  for  the  trial  thereof  without  the  use  of 
common  law  pleadings. 

A  careful  consideration  of  the  foregoing  sections  and 
other  sections  of  the  Municipal  Court  act  leads  us  to  the 
conclusion  that  common  law  pleadings  are  expressly  per- 
mitted in  actions  of  the  first  and  second  class  and  that  the 
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use  thereof  is  abolished  as  to  fourth-class  actions.  The  is- 
sues in  actions  of  the  fourth  class,  so  far  as  pleadings  are 
concerned,  are  to  be  indicated  by  the  mere  filing  of  a  state- 
ment of  claim  for  all  demands,  set-offs  or' counter-claims, 
which  shall  merely  state  the  account  or  nature  of  the  de- 
mand if  the  suit  is  on  a  contract  express  or  implied,  or  if 
in  tort,  a  brief  statement  of  the  nature  of  the  tort  and  such 
further  information  as  will  reasonably  inform  the  defend- 
ant of  the  nature  of  the  case.  The  statement  of  an  ac- 
count is  not  a  declaration  at  common  law.  It  is  not  a 
pleading  in  the  sense  or  meaning  of  common  law  pleadings. 
Neither  does  the  statement  in  tort  required  by  said  act  rise 
to  the  dignity  of  a  common  law  declaration,  in  our  judg- 
ment, requiring  all  the  material  or  ultimate  facts  of  a  case 
to  be  stated  or  pleaded. 

It  is  clear  by  the  act,  also,  that  it  is  not  necessary  for  a 
defendant  in  any  case  to  file  any  pleading  or  statement  un- 
less he  has  a  counter-claim  or  set-oflf  to  urge  as  an  af- 
firmative defense.  If  his  defense  is  merely  a  denial  of  the 
plaintiff's  claim  he  is  only  required  to  enter  his  appearance, 
unless  the  court,  under  its  rules,  requires  him  to  make  his 
defense,  or  the  nature  of  it,  to  appear  in  a  statement.  It 
is  not  contemplated  by  the  act  that  he  should  file  such  a 
pleading  as  the  general  issue  or  other  pleadings,  but  that 
he  shall  make  known  the  character  of  his  intended  defense. 
So  far  as  this  record  shows,  the  court  has  adopted  no  rules 
that  required  appellant  to  state  his  case  with  any  more^r- 
ticularity  than  is  provided  by  the  Municipal  Court  act. 

Does  the  original  statement  of  claim,  then,  in  this  case 
conform  to  the  statute  in  question?  The  prcccipe  filed  by 
appellant  contains  all  the  requirements  of  the  statute  and 
shows  the  amount  of  damages  claimed  to  be  $1000,  and 
precedes  and  is  attached  to  the  statement  of  claim.  The 
statement  of  claim  clearly  informs  appellee  that  the  suit  is 
for  damages  for  personal  injuries  received  by  appellant  on 
said  bridge,  not  by  reason  of  any  defect  in  the  bridge,  but 


410  Enberg  v.  City  of  Chicago.  [271  HL 

on  account  of  the  negligence  of  the  guards  and  bridge  tend- 
ers, employees  and  servants  of  appellee  in  raising  and  lifting 
the  bridge  while  appellant  was  crossing  it,  clearly  disclos- 
ing that  the  suit  is  in  tort  and  the  nature  of  the  tort.  It 
informs  appellee  definitely  as  to  the  time  and  place  the  in- 
jury occurred  and  the  nature  and  character  of  appellant's 
injuries  received  from  his  fall,  caused  by  said  negligence. 
Appellee  was  fully  informed  of  the  nature  of  the  case  it 
was  called  upon  to  defend,  and  it  clearly  understood  it,  as 
is  shown  by  its  statement  of  defense. 

It  is  argued  that  by  the  amendment  to  the  statement  of 
claim  that  notice  of  the  injuries  to  appellant  was  served  on 
appellee,  as  required  by  the  statute,  on  August  15,  19 12,  a 
new  cause  of  action  is  stated,  and  that  for  that  reason  it  is 
barred  by  the  Statute  of  Limitations.  Such  amended  state- 
ment does  allege  an  ultimate  fact  which  is  necessary  to  ap- 
pear in  a  good  declaration  at  common  law  under  the  ruling 
in  Walters  v.  City  of  Ottazva,  supra.  It  is  not  true,  how- 
ever, that  the  amended  statement  of  claim  states  a  new  or 
different  cause  of  action  within  the  meaning  and  require- 
ments of  said  section  40.  The  same  tort,  in  the  same  lan- 
guage, appears  in  the  original  statement  of  claim  as  in  the 
amended  statement  of  claim.  The  amendment  in  no  way 
changes  the  action,  and  it  gives  no  further  information  of 
the  tort  or  of  the  nature  of  the  case  appellee  is  called  on 
to  defend.  By  the  express  provisions  of  said  section  the 
statement  of  claim  shall,  if  in  tort,  be  merely  a  brief  state- 
ment of  the  nature  of  the  tort,  and  such  further  informa- 
tion as  will  reasonably  inform  the  defendant  of  the  nature 
of  the  case  he  is  called  upon  to  defend.  By  the  further 
provisions  of  our  statutes  appellant  was  required  to  give  ap- 
pellee notice  of  his  injury,  as  therein  specified,  within  six 
months  from  the  date  of  the  injury,  and  if  he  failed  to  give 
such  notice  within  the  time  required  his  suit  might  be  dis- 
missed and  his  action  forever  barred.  If  this  notice  was 
not  given  the  city  within  the  time  provided  it  could  have 
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compelled  the  dismissal  of  this  suit  when  that  fact  was  es- 
tablished. Shall  we,  against  the  express  provisions  of  said 
section  40,  add  the  further  requirement  that  the  statement 
of  claim  shall  aver  the  giving  of  that  notice,  when  such  an 
averment  in  no  way  adds  to  the  information  of  appellee  as 
to  the  nature  of  the  tort  or  of  the  case  it  is  called  on  to  de- 
fend? The  amendment  was  a  mere  statement  of  a  fact 
that  happened  after  the  cause  of  action  accrued,  in  no  way 
descriptive  or  explanatory  of  such  cause  of  action,  and  we 
hold  that  both  the  amended  and  the  original  statement  of 
claim,  within  the  meaning  of  said  section,  state  precisely  the 
same  cause  of  action  and  give  precisely  the  same  infor- 
mation as  to  the  cause  of  action  for  which  suit  is  brought, 
and  that  the  Statute  of  Limitations  was  no  bar  to  appel- 
lant's suit. 

Appellee  relies  upon  the  case  of  Gillman  v.  Chicago  Rail- 
ways Co.  268  111.  305,  as  authority  for  its  contention.  That 
case  does  not  hold  that  an  ultimate  fact  in  no  way  connected 
with  the  tort  or  the  commission  thereof  must  be  averred  or 
stated  in  a  statement  of  claim.  It  holds  that  a  statement  of 
the  elements  of  the  tort  or  wrong  committed  must  appear 
in  the  statement  of  claim,  and  further  expressly  holds  that 
the  statement  of  claim  in  actions  of  the  fourth  class  need 
not  "set  forth  the  cause  of  action  with  the  particularity  re- 
quired in  a  declaration  at  common  law."  It  does  not  hold 
that  a  statutory  requirement  of  a  notice  to  the  party  sued 
must  be  pleaded,  as  contended  in  this  case,  and  therefore 
is  not  in  point.  It  also  cites  the  decision  of  this  court  in 
Edgerton  v.  Chicago,  Rock  Island  and  Pacific  Railway  Co. 
240  111.  311,  which  holds  that  no  written  pleadings,  or  the 
forms  thereof,  are  required  in  fourth-class  actions,  in  the 
municipal  court. 

If  the  statement  of  claim  in  this  case  was  not  sufficiently 
definite  in  any  particular  appellee  had  the  right  to  move  for 
a  more  explicit  statement,  and  the  court  had  the  power  to 
rule  appellant  to  file  a  more  specific  statement  if  the  interest 


412       The  People  v.  City  op  Rock  Island.      [271  IIL 

of  appellee  demanded  it,  and  in  case  appellant  should  refuse 
such  a  reasonable  request,  to  dismiss  his  suit.  The  court 
also  had  the  right  to  dismiss  appellant's  suit  on  the  trial  if 
it  appeared  that  the  statutory  notice  had  not  been  given 
within  the  time  required  by  the  statute,  but  under  the  Mu- 
nicipal Court  act  appellant  was  not  required  to  state  in  his 
statement  of  claim  jthat  he  had  given  such  notice. 

For  the  foregoing  reasons  the  judgments  of  the  Appel- 
late and  municipal  courts  will  be  reversed  and  the  cause 
remanded  to  the  municipal  court,  with  directions  to  over- 
rule appellee's  motion  to  dismiss  the  suit  and  for  further 
proceedings  in  accordance  with  this  opinion. 

Reversed  and  remanded,  zvith  directions, 

Cartwright,  Dunn  and  Cooke,  JJ.,  dissenting. 


The  People  ex  rel.  Mary  J.  Dougherty  et  al.  Appellants, 
vs.  The  City  of  Rock  Island,  Appellee. 

Opinion  filed  December  75,  jqi^ — Rehearing  denied  Feb,  j,  Tpi6, 

1.  Constitutional  law — general  rule  as  to  power  of  legisla- 
ture to  enact  curative  lazvs.  The  only  limitations  upon  the  power 
of  the  legislature  to  enact  curative  laws  to  validate  irregular  or 
void  proceedings  of  municipal  corporations  are,  that  the  action 
ratified  and  confirmed  must  be  one  which  it  was  lawful  for  the 
legislature  to  authorize  in  the  first  instance,  and  that  the  power 
must  be  so  exercised  as  not  to  infringe  upon  or  divest  property 
rights  and  vested  interests. 

2.  Same — the  act  of  191 5,  to  cure  defective  annexation  proceed- 
ings, is  not  invalid  as  special  legislation.  The  curative  act  of  191 5, 
(Laws  of  191 5,  p.  258,)  which  was  passed  for  the  purpose  of  vali- 
dating annexation  proceedings  under  the  circumstances  set  forth 
in  the  act^  is  not  invalid  as  being  special  legislation,  as  the  act 
purports  to  be  general  and  applies  to  all  municipal  corporations 
which  have  annexed  territory  under  the  circumstances  set  forth 
in  the  act. 

3.  Municipal  corporations — what  defect  in  annexation  pro- 
ceeding is  cured  by  act  of  1915,  The  act  of  1915  (Laws  of  1915, 
p.  258,)  is  effective  to  cure  a  defect  in  an  annexation  proceeding 
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under  section  2  of  the  act  of  1872,  consisting  of  a  failure  to  have 
a  petition  complying  with  the  requirement  of  section  i  of  said  act 
in  respect  to  the  number  of  signatures  of  legal  voters  and  property 
owners,  as  it  was  within  the  power  of  the  legislature,  in  the  first 
instance,  to  haVe  dispensed  with  such  requirement. 

4.  Same — municipal  corporations  are  wholly  subject  to  legisla- 
tive control.  The  legislature  not  only  has  the  power  to  determine 
the  territory  and  boundaries  of  municipal  corporations,  but  also  to 
change  or  alter  them  by  annexing  or  disconnecting  territory,  either 
with  or  without  the  consent  of  the  corporate  authorities  of  the  mu- 
nicipality or  the  inhabitants  of  the  territory  affected. 

5.  Same — sections  i  and  2  of  act  of  18/2,  concerning  annexa- 
tion, are  in  force.  The  fact  that  sections  4  to  8  of  the  act  of  1872, 
concerning  the  annexation  of  territory  to  cities,  towns  and  villages 
and  the  uniting  of  cities,  towns  and  villages,  were  held  invalid  by 
the  Supreme  Court  in  City  of  Galesburg  v.  Hawkinson,  75  111.  152, 
did  not  invalidate  sections  i  and  2  of  said  act,  as  they  relate  to  an 
entirely  different  purpose  than  do  sections  4  to  8,  and  said  sec- 
tions I  and  2  are  therefore  in  force. 

6.  Same — section  2  of  act  of  18^2  was  not  repealed  by  the  act 
of  i88p.  Section  2  of  the  act  of  1872,  providing  a  method  by  which 
One  municipal  corporation  may  be  annexed  to  another  on  the  in- 
itiative of  the  municipal  authorities,  was  not  repealed  by  the  act  of 
1889,  providing  a  method  of  annexation  upon  the  initiative  of  the 
legal  voters  of  the  municipalities  affected,  as  the  two  acts  are  dis- 
tinct and  not  in  conflict. 

7.  Same — curative  act  of  ipT§  cures  defects  in  election  due  to 
form  of  ballots.  The  curative  act  of  191 5  (Laws  of  191 5,  p.  258,) 
is  sufficiently  broad  in  its  terms  to  cure  a  defect  in  an  annexation 
election,  arising  from  the  fact  that  the  ballots  used  were  not  in  the 
form  prescribed  by  the  Ballot  act. 

8.  Same — when  ordinance  passed  by  city  in  view  of  annexing 
tnllage  ivill  not  be  held  void.  An  ordinance  passed  by  a  city  in 
view  of  the  annexation  of  a  village,  which  provides  for  the  making 
of  certain  improvements  by  the  city,  will  not  be  held  void  so  as  to 
defeat  the  annexation  proceeding  unless  it  provides  for  the  doing 
of  things  the  city  would  have  no  power  to  do,  and  it  is  not  fatal 
to  the  ordinance  that  difficulties  may  be  encountered  in  carrying 
its  provisions  into  effect. 

9.  Same — city  has  power  to  agree  to  pave  a  street,  A  city  may, 
in  view  of  the  annexation  of  a  village  by  the  city,  agree,  by  ordi- 
nance, to  pave  a  certain  street  by  special  assessment  and  bear  a 
certain  portion  of  the  expense,  even  though  the  power  to  origi- 
nate an  improvement  rests  with  the  board  of  local  improvements, 
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and  though  the  matter  of  adjusting  the  benefits  to  property  as- 
sessed will  have  to  be  left  until  the  improvement  is  made. 

10.  Same — what  does  not  render  pre-annexation  ordinance  in- 
valid. The  fact  that  the  improvements  which  a  city,  agrees  to  con- 
struct in  an  ordinance  passed  with  a  view  to  the  annexation  of  a 
village  may  require  the  city  at  some  future  time  to  incur  an  indebt- 
edness which  will  require  the  authority  of  an  appropriation  ordi- 
nance does  not  render  the  ordinance  void,  particularly  where  it 
was  ratified  and  approved  at  an  election  called  for  that  purpose. 

Cartwright  and  Dunn,  JJ.,  dissenting. 

Appeal  from  the  Circuit  Court  of  Rock  Island  county ; 
the  Hon.  William  T.  Church,  Judge,  presiding. 

Floyd  E.  Thompson,  State's  Attorney,  (Searle  & 
Marshall,  of  counsel,)  for  appellants. 

* 

John  K.  Scott,  City  Attorney,  (William  McEniry, 
of  counsel,)  for  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  court : 

An  information  in  the  nature  of  quo  warranto  was  filed 
June  30,  191 5,  in  the  circuit  court  of  Rock  Island  county 
by  the  State's  attorney  of  that  county,  on  the  relation  of 
Mary  J.  Dougherty  and  ten  other  citizens,  residents  and 
legal  voters  of  Rock  Island  township,  in  that  county, 
against  the  city  of  Rock  Island,  requiring  it  to  show  by 
what  warrant  it  assumed  jurisdiction  over  certain  terri- 
tory alleged  to  be  included  within  its  corporate  limits  by 
virtue  of  certain  proceedings  had  for  the  annexation  of  the 
village  of  Sears,  in  that  county,  to  the  city  of  Rock  Island. 
Process  ordered  issued  but  was  not  served,  as  the  city  en- 
tered its  voluntary  appearance  and  filed  three  pleas  in  jus- 
tification of  its  action.  The  relators  filed  a  general  and 
special  demurrer  to  each  plea,  which  the  court  sustained  to 
the  first  and  third  pleas  and  overruled  as  to  the  second 
plea.  The  city  elected  to  abide  by  its  first  and  third  pleas 
and  the  relators  by  their  demurrer  to  the  second  plea,  and 
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the  court  thereupon  entered  judgment  in  favor  of  the  re- 
spondent and  dismissed  the  information  and  entered  judg- 
ment against  the  relators  for  costs.    This  appeal  followed. 

Appellants  assign  as  error  the  overruling  of  the  demur- 
rer to  the  second  plea,  and  appellee  assigns  as  cross-error 
the  sustaining  of  the  demurrer  to  its  first  and  third  pleas. 
In  view  of  the  conclusions  we  have  reached  it  will  be  un- 
necessary to  consider  the  cross-error  assigned  by  appellee. 

The  pleas  filed  are  voluminous,  and  we  shall  only  set 
forth  so  much  of  the  facts  alleged  in  the  second  plea  as 
is  necessary  to  a  proper  understanding  of  the  legal  ques- 
tions raised  by  the  assignments  of  error  and  discussed  in 
the  briefs  of  the  respective  parties. 

The  second  plea  filed  by  respondent  sets  up  that  prior 
to  December,  19 14,  the  city  of  Rock  Island  and  the  village 
of  Sears,  in  Rock  Island  county,  were  separated  by  a  nar- 
row strip  of  land  which  was  quite  thickly  populated ;  that 
on  December  14,  19 14,  a  petition  was  filed  with  the  presi- 
dent and  board  of  trustees  of  the  village  of  Sears  which 
alleged  that  it  was  signed  by  a  majority  of  the  legal  voters 
who  were  a  majority  of  the  property  owners  in  said  ter- 
ritory, that  the  said  territory  was  contiguous  to  the  village 
of  Sears  and  not  embraced  within  its  limits  or  the  corpo- 
rate limits  of  any  other  city  or  village,  and  prayed  that  the 
village  take  such  action  in  the  premises  that  such  territory 
may  be  annexed  to  the  village  of  Sears;  that  the  village 
authorities  passed  an  ordinance  reciting  that  said  petition 
contained  the  signatures  of  a  majority  of  the  legal  voters 
and  property  holders  of  said  territory  and  provided  for  a 
special  election  to  be  held  on  January  4,  191 5,  to  vote  upon 
the  proposition  of  annexing  said  territory  to  said  village; 
that  such  election  was  held,  and  resulted  in  the  proposition 
being  carried  by  a  majority  of  all  the  legal  votes  cast  at 
said  election;  that  on  January  6,  191 5,  the  village  of  Sears, 
by  its  proper  officers,  adopted  an  ordinance  declaring  the 
territory  annexed  to  the  village,  and  ordered  that  the  plat 
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of  such  added  territory  be  filed  for  record  and  recorded  in 
the  recorder's  office  of  Rock  Island  county,  which  was  done 
pursuant  to  law;  that  thereafter,  on  March  2^^  191 5,  the 
city  council  of  the  city  of  Rock  Island  and  the  president 
and  board  of  trustees  of  the  village  of  Sears,  each,  by  two- 
thirds  vote  of  all  of  the  duly  elected  and  qualified  alder- 
men and  trustees  of  the  respective  municipalities,  adopted 
an  ordinance  providing  for  the  annexation  of  the  village  of 
Sears  to  the  city  of  Rock  Island,  known  as  the  "Union  ordi- 
nance," which  was  submitted  to  the  voters  of  the  respective 
municipalities  at  the  general  election  held  on  the  third  Tues- 
day in  April,  191 5,  at  which  a  majority  of  the  legal  votes 
cast  in  each  of  those  municipalities  were  in  favor  of  such 
ordinance  and  the  annexation  of  the  village  of  Sears  to  the 
city  of  Rock  Island,  and  such  further  proceedings  were  sub- 
sequently had  by  the  city  council  of  Rock  Island  and  the 
president  and  board  of  trustees  of  the  village  of  Sears,  re- 
spectively, that  said  village  was  declared  duly  annexed  to 
the  city  of  Rock  Island. 

The  validity  of  the  annexation  of  the  village  of  Sears 
to  the  city  of  Rock  Island  is  questioned  on  several  grounds. 
It  is  first  insisted  that  the  territory  lying  between  these  two 
municipalities  was  never  legally  annexed  to  the  village  of 
Sears,  and  that  for  this  reason  the  attempted  annexation  of 
the  village  of  Sears  to  the  city  of  Rock  Island  was  without 
authority  of  law  and  its  annexation  illegal  and  void.  The 
proceedings  for  the  annexation  of  tlie  territory  in  question 
to  the  village  of  Sears  were  attempted  to  be  had  under  the 
provisions  of  section  i  of  the  act  of  1872,  as  amended  in 
1 91 3,  entitled  "An  act  to  provide  for  annexing  and  ex- 
cluding territory  to  and  from  cities,  towns  and  villages  and 
to  unite  cities,  towns  and  villages,^'  approved  April  10,  1872, 
and  in  force  July  i,  1872.  (Kurd's  Stat.  1913,  p.  321.)  It 
is  admitted  that  this  petition  was  not  signed  by  a  majority 
of  the  legal  voters  and  by  a  majority  of  the  property  own- 
ers in  the  territory  proposed  to  be  annexed,  as  provided  in 
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that  section,  but  appellee  insists  that  this  defect  was  reme- 
died by  the  curative  act  passed  by  the  Forty-ninth  General 
Assembly,  approved  June  4,  191 5,  entitled  "An  act  to  legal- 
ize the  annexation  of  any  incorporated  city,  village  or  town, 
and  the  territory  comprising  such  city,  village  or  town,  an- 
nexed to  another  incorporated  city,  village  or  town,  under 
section  2  of  an  act  entitled  'An  act  to  provide  for  annex- 
ing and  excluding  territory  to  and  from  any  village,  city 
or  town,  and  to  unite  cities,  towns  and  villages,'  approved 
April  10,  1872,  in  force  July  i,  1872."  Said  act  consists 
of  one  section,  and  is  as  follows : 

"Section  i.  Be  it  enacted  by  the  People  of  the  State  of 
Illinois,  represented  in  the  General  Assembly:  That  when- 
ever the  inhabitants  of  any  incorporated  city,  village  or 
town,  and  the  inhabitants  of  any  other  incorporated  city, 
village  or  town,  possessing  all  the  legal  qualifications  there- 
for, having  in  good  faith  attempted  to  annex  any  incorpo- 
rated city,  village  or  town,  and  the  territory  comprising  such 
city,  village  or  town,  to  another  incorporated  city,  village  or 
town,  under  and  in  pursuance  of  section  2  of  an  act  entitled, 
'An  act  to  provide  for  annexing  and  excluding  territory 
to  and  from  cities,  towns  and  villages,  and  to  unite  cities, 
towns  and  villages,'  approved  April  10,  1872,  in  force  July 
I,  1872,  and  having  complied  with  all  the  requirements  of 
said  section  2,  although  the  said  incorporated  city,  village 
or  town  so  annexed  may  not  be  lawfully  organized  as  such 
city,  village  or  town,  in  part  or  in  its  entirety,  by  reason 
of  defective  prior  annexation  proceedings  or  otherwise, 
such  incorporated  city,  village  or  town,  and  the  territory 
comprising  such  city,  village  or  town  in  its  entirety  is  here- 
by declared  to  have  been  legally  and  validly  annexed  to  the 
other  incorporated  city,  village  or  town."  (Laws  of  191 5, 
p.  258.) 

The  appellants  insist  that  this  statute  did  not  cure  the 
defects  in  the  annexation  proceedings,  for  the  reason  that 
a  petition  signed  by  the  requisite  number  df  legal  voters 
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and  property  owners  in  the  territory  proposed  to  be  annexed 
is  essential  to  give  the  corporate  authorities  jurisdiction  to 
act  in  the  premises,  and  that  without  such  a  petition  all 
proceedings  had  of  that  character  are  null  and  void  and  can 
not  be  validated  by  a  curative' statute;  that  the  legislature 
is  powerless  to  give  validity  to  a  void  act  by  a  curative  stat- 
ute. The  power  of  the  legislature,  by  curative  or  remedial 
acts,  to  validate  irregular  or  void  proceedings  of  municipal 
corporations  is  well  established  by  the  authorities.  Cooley, 
in  his  work  on  Constitutional  Limitations,  (6th  ed.  p.  457>) 
states  the  rule  as  follows :  "If  the  thing  wanted  or  failed 
to  be  done,  and  which  constitutes  the  defect  in  the  proceed- 
ings, is  something  the  necessity  for  which  the  legislature 
might  have  dispensed  with  by  prior  statute,  then  it  is  not 
beyond  the  power  of  the  legislature  to  dispense  with  it  by 
subsecjuent  statute;  and  if  the  irregularity  consists  in  doing 
some  act  or  in  the  mode  or  manner  of  doing  some  act  which 
the  legislature  might  have  made  immaterial  by  prior  law,  it 
is  equally  competent  to  make  the  same  immaterial  by  sub- 
sequent law."  To  the  same  effect  are  7  Cyc.  765,  Tozvn 
of  Fox  V.  Town  of  Kendall,  97  111.-  72,  Blake  v.  People, 
109  id.  504,  and  Steger  v.  Traveling  Men's  Building  Ass'n, 
208  id.  236.  The  only  limitation  upon  the  power  of  the 
legislature  in  this  respect  seems  to  be  that  the  act  ratified 
and  confirmed  must  be  one  which  it  was  lawful  for  the  leg- 
islature to  authorize  in  the  first  instance,  and  that  the  power 
be  so  exercised  as  not  to  infringe  or  divest  property  rights 
and  vested  interests  of  persons  which  are  secure  against 
such  legislative  action.  In  Tozvn  of  Fox  v.  Town  of  Ken- 
dall, supra,  we  held  that  the  legislature  might  cure  defects 
in  an  illegal  election  held  in  a  county  to  vote  upon  the  ques- 
tion of  township  support  of  paupers.  In  that  case  the  ques- 
tion was  submitted  to  the  voters  of  the  county  before  the 
law  providing  for  the  submission  of  such  question  became 
a  law,  and  it  was  held  that  this  defect  might  be  cured  by 
a  subsequent  curative  act  passed  in  1871,  which  provided 
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that  where  counties  had  voted  for  the  support  of  paupers 
by  townships  and  acted  in  good  faith  for  the  period  of  five 
years  under  the  authority  of  such  vote,  the  acts  of  such 
counties  and  townships  should  be  deemed  legal  and  binding 
notwithstanding  any  infomialities  in  the  time  or  manner  of 
holding  such  elections  or  in  recording  or  preserving  the  rec- 
ords of  the  same.  The  ground  of  the  decision  is,  that  as 
the  General  Assembly  might  have  enacted  such  a  law  and 
made  it  operative  without  submitting  the  question  to  a  vote 
of  the  county,  it  could  cure  the  defect  of  an  illegat  vote  on 
such  proposition  by  a  curative  or  retrospective  law  validat- 
ing what  had  been  done  pursuant  to  such  illegal  election. 
In  Steger  v.  Traveling  Men's  Building  Ass'n,  supra,  we  held 
the  legislature  might  validate  void  and  illegal  acknowledg- 
ments of  deeds,  as  between  the  immediate  parties,  by  a  cura- 
tive statute,  although  such  statute  could  have  no  such  eflfect 
as  against  subsequent  bona  fide  purchasers  who  acquired 
title  relying  upon  the  invalidity  of  such  acknowledgments. 
It  was  there  said,  on  page  242  of  the  opinion :  "The  legis- 
lature might  doubtless  have  provided  by  a  prior  law  that  an 
acknowledgment  could  lawfully  be  taken  before  an  officer 
or  stockholder  of  a  corporation,  and  the  act  goes  no  further 
than  to  bind  the  mortgagor  where  the  acknowledgment  is 
void  by  reason  of  personal  disability  of  the  officer  to  take 
it.  The  legislature  may  ratify  and  confirm  any  act  which 
it  might  lawfully  have  authorized  in  the  first  instance, 
where  the  defect  arises  out  of  the  neglect  of  some  legal 
formality  and  the  curative  act  interferes  with  no  vested 
rights. — United  States  Mortgage  Co.  v.  Gross,  93  111.  483." 
In  this  State  municipal  corporations,  such  as  cities, 
towns  and  villages,  are  wholly  subject  to  legislative  regu- 
lation and  control.  In  True  v.  Dazns,  133  111.  522,  in  speak- 
ing of  the  nature  and  character  of  this  kind  of  municipal 
corporations  and  the  power  and  jurisdiction  of  the  legisla- 
ture over  the  same,  we  said :  "A  municipal  corporation  is 
purely  of  legislative  creation  for  local  government,  in  places 
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where  it  is  presumed  the  public  welfare  will  be  subserved 
thereby.  Our  constitution  contains  no  restriction  as  to  the 
organization  of  cities,  towns  and  villages  or  the  changing 
and  amending  or  repeal  of  their  charters,  and,  consequently, 
no  restriction  in  respect  to  uniting  or  dividing  cities,  towns 
and  villages  or  annulling  their  charters,  save  only  that  it 
cannot  be  by  local  or  special  law  but  must  be  by  a  general 
law.  ♦  *  *  In  the  absence  of  constitutional  restriction 
the  legislature  may  provide  for  the  organizing,  uniting,  di- 
viding or  annulling  such  corporations,  in  such  manner  as 
it  shall  deem  best  to  promote  the  public  welfare. — Morgan 
V.  Beloit,  7  Wall.  613;  Thornton  v.  Abbott,  61  Mo.  176; 
Colchester  v.  Seaber,  3  Burr.  1866;  Mount  Pleasant  v. 
Beckwith,  100  U.  S.  514."  It  follows,  as  a  necessary  con- 
sequence of  this  power,  that  the  legislature  not  only  has 
authority  to  determine  the  territory  and  boundaries  of  such 
corporations,  but  also  to  change  or  alter  them  by  annexa- 
tion or  disconnecting  territory  therefrom,  either  with  or 
without  the  consent  of  the  corporate  authorities  of  the 
mimicipality  or  the  inhabitants  of  the  territory  affected. 
(28  Cyc.  183,  et  seq.)  It  will  thus  be  seen  the  legislature 
might  have  provided  for  the  calling  of  an  election  to  vote 
upon  the  question  of  annexing  contiguous  territory  to  cities 
or  villages  without  any  petition  whatever  by  the  property 
owners,  or  by  a  petition  signed  only  by  a  limited  number 
or  by  a  majority  of  either  the  legal  voters  or  property  own- 
ers residing  within  such  territory.  The  defect  in  the  pro- 
ceedings complained  of,  then,  is  in  respect  to  a  matter  which 
might  have  been  dispensed  with  entirely  in  the  first  instance, 
and  the  case  is  brought  well  within  the  general  rule  an- 
nounced in  8  Cyc.  765,  where  it  is  said :  "It  is  a  rule  of 
general  application  that  where  a  defect  in  a  proceeding  con- 
sists of  an  omission  the  necessity  for  the  performance  of 
which  the  legislature  might  have  dispensed  with  by  prior 
statute,  a  subsequent  statute  dispensing  with  such  perform- 
ance retrospectively  is  valid.    So,  also,  if  the  defect  consists 
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in  some  act  which  the  legislature  might  have  rendered  di- 
rectory, merely,  or  immaterial,  by  prior  statute,  a  subsequent 
statute  designed  to  have  the  same  effect  by  validating  de- 
fective execution  is  valid." 

In  our  judgment  the  defects  complained  of  in  the  pro- 
ceedings for  the  annexation  of  the  territory  to  the  village 
of  Sears  were  cured  by  the  curative  act  in  question. 

Neither  do  we  think  the  act  is  unconstitutional  as  spe- 
cial legislation.  While  its  provisions  may  be  applicable  to 
only  one  city,  town  or  village  in  the  State,  it  does  not  pur- 
port to  apply  to  one,  or  even  a  small  number,  of  such  mu- 
nicipalities, but  is  broad  enough  in  its  terms  to  include  all 
cities  and  towns  in  the  State  in  which  annexation  proceed- 
ings have  been  had  under  section  2  of  the  act  of  1872.  It 
is  therefore  not  invalid  as  special  legislation.  Tonm  of  Fox 
V.  Toivn  of  Kendall,  supra. 

It  is  further  insisted  that  the  attempted  annexation  of 
the  village  of  Sears  to  the  city  of  Rock"  Island  is  invalid 
for  the  reason  that  the  proceedings  were  had  under  the  pro- 
visions of  section  2  of  the  act  of  1872,  supra,  which  it  is 
claimed  was  not  in  force  at  the  time  of  the  proceedings  in 
question.  In  support  of  this  contention  it  is  argued  that 
the  whole  of  that  act  was  rendered  invalid  as  the  necessary 
consequence  of  the  decision  of  this  court  in  City  of  Gales- 
burg  V.  Hawkinson,  75  111.  152,  holding  sections  4  to  8  of 
that  act  unconstitutional  as  an  attempt  to  delegate  a  legisla- 
tive power  to  the  courts, — the  power  to  change  or  alter  the 
boundaries  of  such  municipalities,  which  is  purely  a  legisla- 
tive function.  The  general  rule  which  seems  to  have  been 
universally  adopted  by  the  courts  {People  v.  Olson,  222  111. 
117,)  for  ascertaining  whether  or  not  an  act  is  rendered 
void  because  it  contains  one  or  more  unconstitutional  provi- 
sions is  stated  by  Cooley  in  his  work  on  Constitutional  Limi- 
tations, (6th  ed.  pp.  209,  210,)  as  follows:  "It  will  some- 
times be  found  that  an  act  of  the  legislature  is  opposed 
in  some  of  its  provisions  to  the  constitution,  while  others, 
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standing  by  themselves,  would  be  unobjectionable.  ♦  *  ♦ 
•  Where,  therefore,  a  part  of  a  statute  is  unconstitutional, 
that  fact  does  not  authorize  the  courts  to  declare  the  re- 
mainder void  unless  all  the  provisions  are  connected  in  sub- 
ject matter,  depending  on  each  other,  operating  together  for 
the  same  purpose,  or  otherwise  so  connected  together  in 
meaning  that  it  cannot  be  presumed  the  legislature  would 
have  passed  the  one  without  the  other.  The  constitutional 
and  unconstitutional  provisions  may  even  be  contained  in 
the  same  section  and  yet  be  perfectly  distinct  and  separable, 
so  that  the  first  may  stand  though  the  last  fall.  The  point 
is,  not  whether  they  are  contained  in  the  same  section, — 
for  the  distribution  into  sections  is  purely  artificial, — but 
whether  they  are  essentially  and  inseparably  connected  in 
substance.  If,  when  the  unconstitutional  portion  is  stricken 
out,  that  which  remains  is  complete  in  itself  and  capable  of 
being  executed  in  accordance  with  the  apparent  legislative 
intent,  wholly  independent  of  that  Avhich  was  rejected,  it 
must  be  sustained.  The  difficulty  is  in  determining  whether 
the  good  and  bad  parts  of  the  statute  are  capable  of  being 
separated  within  the  meaning  of  this  rule.  If  a  statute  at- 
tempts to  accomplish  two  or  more  objects  and  is  void  as  to 
one,  it  may  still  be  in  every  respect  complete  arid  valid  as 
to  the  other;  but  if  its  purpose  is  to  accomplish  a  single  ob- 
ject, only,  and  some  of  its  provisions  are  void,  the  whole 
must  fail  unless  sufficient  remains  to  effect  the  object  with- 
out the  aid  of  the  invalid  portion." 

The  objects  and  purposes  of  the  act  of  1872  were  two- 
fold: First,  to  provide  for  the  annexing  and  excluding 
of  contiguous  territory  from  municipalities,  such  as  cities, 
towns  and  villages;  and  second,  to  provide  for  the  an- 
nexation or  uniting  of  such  municipalities  one  to  another. 
Neither  object  or  purpose  is  in  any  way  dependent  upon  the 
other  or  upon  the  method  of  procedure  provided  for  the  ac- 
complishment of  such  other  purpose.  It  cannot  well  be  said 
that  the  legislature  would  not  have  provided  for  the  annexa- 
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tion  of  one  city,  village  or  town  to  another  without  also 
having  provided  in  the  same  act  for  the  annexation  of  con- 
tiguous territory  to  cities,  villages  or  towns  in  the  State,  or 
that  the  provisions  for  the  annexation  of  one  city,  village 
or  town  to  another  are  in  any  way  dependent  upon  or 
related  to  the  matter  of  the  annexation  of  contiguous  terri- 
tory to  a  city,  village  or  town.  An  examination  of  the  pro- 
visions of  sections  i,  2  and  3  of  that  act  shows  that  the 
objects  and  purposes  sought  to  be  accomplished  by  each 
of  these  sections  are  entirely  separate  and  distinct,  and  we 
think  that  sections  i  and  2  may  stand  wholly  independent 
of  the  provisions  of  section  3  and  the  following  sections. 
We  are  therefore  of  the  opinion  that  sections  i  and  2  were 
not  rendered  invalid  as  a  necessary  consequence  of  the  de- 
cision of  this  court  in  the  Hawkinson  case,  supra. 

It  is  next  insisted  that  section  2  was  repealed  by  the  act 
of  1889,  providing  for  the  annexation  of  one  city  to  an- 
other city,  the  argument  of  appellants  being  that  the  act  of 
1889  was  a  re-codification  of  the  laws  upon  this  subject  and 
covers  the  same  subject  matter  as  section  2  of  the  act  of 
1872,  which  is  repealed  by  the  later  act,  as  it  expressly  re- 
peals all  acts  or  parts  of  acts  in  conflict  therewith.  Repeals 
by  implication  are  not  favored,  and  in  order  that  a  former 
statute  may  be  repealed  by  a  later  act  by  implication,  there 
must  be  such  a  positive  repugnancy  between  the  provisions 
of  the  new  law  and  the  old  that  both  cannot  stand  together 
or  be  consistently  reconciled.  (People  v.  Brayton,  94  111. 
341.)  A  repealing  clause  expressly  repealing  all  laws  or 
parts  of  laws  in  conflict  with  the  act  adds  nothing  to  the 
act,  as  all  prior  conflicting  laws  or  parts  of  laws  in  conflict 
with  the  new  law  are  repealed  by  such  law  by  implication, 
without  such  provisions.  {Hoyne  v.  Danisch,  264  111.  467.) 
The  rule  is,  that  where  two  acts  are  seemingly  repugnant,  it 
is  the  duty  of  the  court  to  so  construe  them,  if  possible,  that 
the  later  act  may  not  repeal  the  former  one  by  implication, 
and  that  if  two  constructions  are  possible,  that  one  shall 
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be  adopted  which  will  support,  and  not  defeat,  the  validity 
of  the  prior  statute.  (City  of  Chicago  v.  Oak  Park  Ele- 
vated Railroad  Co,  261  111.  478;  Hunt  v.  Chicago  Horse 
and  Dummy  Raikvay  Co.  121  id.  638.)  The  procedure  for 
the  annexation  of  one  city  or  village  to  another  provided  by 
the  act  of  1872  and  the  procedure  by  the  act  of  1889  are 
entirely  separate  and  distinct  and  do  not  conflict  one  with 
the  other.  The  act  of  1872  provides  for  the  annexation  of 
one  incorporated  city,  village  or  town  to  another,  on  the 
initiative  of  the  mimicipal  authorities  of  the  municipalities 
to  be  affected,  by  the  adoption  of  an  ordinance  passed  by  a 
two-thirds  vote  of  all  of  the  aldermen  or  trustees  elected 
from  each  of  the  municipalities  desiring  such  annexation, 
the  fixing  of  the  terms  of  the  annexation,  and  the  approval 
and  adoption  of  such  ordinance  by  a  vote  of  the  electors  of 
each  of  the  municipalities  proposed  to  be  united,  leaving  the 
whole  matter  of  the  terms  of  such  annexation  entirely  with- 
in the  discretion  of  the  municipal  authorities  and  the  elect- 
ors of  the  municipalities  to  be  affected  by  such  annexation. 
The  act  of  1889  provides  that  the  initiative  in  such  proceed- 
ings shall  be  taken  by  the  legal  voters  of  the  municipali- 
ties proposed  to  be  annexed  by  the  filing  of  a  petition  in  the 
county  court  of  the  county  in  which  such  municipalities  are 
situated,  signed  by  a  certain  number  of  legal  voters  of  the 
municipalities  which  the  voters  desire  to  be  annexed,  asking 
that  the  question  of  annexation  be  submitted  to  the  voters 
of  the  respective  municipalities,  either  at  a  general  or  spe- 
cial election,  and  provides  in  detail  the  terms  and  conditions 
upon  which  such  annexation  shall  be  made,  giving  no  dis- 
cretion whatever  to  the  municipal  authorities  of  the  munici- 
palities to  be  affected  in  the  matter.  It  will  thus  be  seen 
that  in  their  essential  provisions  the  two  acts  are  entirely 
separate  and  distinct  and  in  nowise  conflict  one  with  the 
other,  and  under  the  rule  announced  in  the  foregoing  cases 
we  must  hold  that  section  2  of  the  act  of  1872  was  not  re- 
pealed by  the  subsequent  act  of  1889. 
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It  is  next  insisted  that  the  election  was  void  for  the  rea- 
son that  the  ballots  used  were  not  in  proper  f6rm,  as  the 
form  of  the  ballots  used  was  that  prescribed  by  section  2 
of  the  act  of  1872,  the  argument  being  that  the  special  pro- 
vision of  the  act  of  1872  w^as  repealed  by  section  16  of  the 
act  commonly  known  as  the  Australian  Ballot  act,  adopted 
in  1 89 1.  In  view  of  the  conclusion  that  we  have  reached 
as  to  the  effect  of  the  curative  act  of  June  24,  191 5,  and 
the  power  of  the  legislature  to  remedy  defects  in  proceed- 
ings of  tliis  character  by  a  curative  act,  we  do  not  deem  it 
necessary  to  consider  this  question,  as  the  curative  act  ex- 
pressly provides  that  if  the  proceedings  have  been  taken  in 
compliance  with  the  provisions  of  section  2  of  the  act  of 
1872,  "such  incorix)rated  city,  village  or  town,  and  the  ter- 
ritory comprising  such  city,  village  or  town  in  its  entirety, 
is  hereby  declared  to  have  been  legally  and  validly  annexed 
to  the  other  incorporated  city,  village  or  town."  The  cura- 
tive act  is  sufficiently  broad  in  its  tenns  to  cure  any  defects 
in  the  election  in  this  respect. 

It  is  further  insisted  that  the  annexation  proceedings  are 
void  for  the  reason  that  the  union  ordinance,  pursuant  to 
which  they  were  had,  contained  illegal  and  void  provisions. 
The  said  ordinance  provided  for  the  paving  of  Ninth  and 
Twelfth  streets  from  the  south  limits  of  the  city  of  Rock 
Island  to  the  north  bridge  across  Rock  river,  in  the  village 
of  Sears,  by  special  assessment,  and  stipulated  what  cost 
of  such  improvement  the  city  of  Rock  Island  should  bear 
as  its  portion  of  the  public  benefits;  also  for  the  expendi- 
ture of  not  less  than  $12,500  to  complete  the  system  of 
water-works  and  fire  protection  which  had  been  inaugurated 
by  the  village  of  Sears  and  for  connecting  of  the  same  to 
the  water  system  of  the  city  of  Rock  Island ;  the  immediate 
placing  of  all  necessary  fire  hydrants  for  fire  protection  in 
the  village ;  the  building  and  equipping  of  a  fire  station  in 
the  village  within  two  years,  and  for  police  protection  and 
street  lighting;    also  for  requiring  the  Tri-City  Railway 
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Company  to  establish  and  maintain  a  fifteen  minute  service 
over  all  its  lines  in  the  territory  comprising  the  village  of 
Sears.  The  theory  of  appellants  is  that  the  union  ordinance 
constitutes  a  contract  between  the  two  municipalities,  and 
that  as  the  ordinance  provides  for  a  general  scheme  of  pub- 
lic improvements  the  same  constitutes  the  consideration  for 
the  adoption  of  the  ordinance,  and  that  if  any  of  its  pro- 
visions are  invalid  the  consideration  for  the  ordinance  fails 
and  it  is  void  in  its  entirety.  The  particular  provisions  of 
the  ordinance  insisted  upon  as  being  invalid  are  those  for  the 
paving  of  Ninth  and  Twelfth  streets,  which  are  as  follows  : 

"Sec.  3.  Proceedings  shall  at  once  be  instituted  by  the 
city  of  Rock  Island  for  the  paving  of  both  Ninth  and 
Twelfth  streets  south  from  Eighteenth  avenue  to  the  north 
bridge  across  Rock  river  by  special  assessment,  under  ordi- 
nances, one  for  each  improvement,  providing:  (a)  For  the 
assessment. against  the  city  of  Rock  Island  of  twenty-five 
percentum  of  the  cost  of  each  thoroughfare  as  public  bene- 
fits; (&)  for  the  assessment  of  abutting  property  to  a  depth 
of  one  hundred  forty  (140)  feet  of  total  amount,  not  ex- 
ceeding forty-five  percentum,  of  the  cost  of  each  improve- 
ment, in  no  event,  however,  in  excess  of  two  dollars  ($2) 
per  front  foot;  (c)  for  the  assessment  against  other  prop- 
erty benefited  and  more  than  one  hundred  forty  (140)  feet 
removed  from  said  improvements,  of  a  proportion  of  the 
cost  of  each  improvement,  not  exceeding  thirty  per  cent; 
(d)  the  city  of  Rock  Island  to  assume  any  cost  in  excess 
of  said  limitations,  and  in  case  any  property  described  un- 
der class  (c)  above  shall  be  assessed  as  benefited  by  both  of 
said  improvements,  to  asume  one  of  said  assessments." 

Appellants  contend  that  this  part  of  the  ordinance  is 
void,  ( I )  for  the  reason  that  the  city  cannot  institute  pro- 
ceedings for  the  paving  of  streets  by  special  assessment,  as 
all  proceedings  of  that  character  must  originate  with  the 
board  of  local  improvements;  (2)  that  no  appropriation 
was  made  for  the  payment  of  the  city's  portion  of  the  cost 
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of  these  improvements,  and  that  an  appropriation  must  pre- 
cede the  contracting  of  a  municipal  indebtedness;  and  (3) 
that  the  provision  in  section  3  for  the  payment  by  the  city 
of  twenty-five  per  cent  of  the  cost  of  the  improvement  as  its 
portion  as  a  public  benefit,  and  all  expense  over  and  above 
forty-five  per  cent  of  the  cost  of  the  improvement  assessed 
on  property  abutting  on  the  improvement  to  a  depth  of  140 
feet,  which  in  no  event  is  to  exceed  two  dollars  per  front 
foot,  is  illegal  and  void  for  the  reason  such  provision  will 
not  necessarily  operate  uniformly  upon  all  property  along 
the  streets  in  question  but  may  result  in  an  unjust  discrimi- 
nation in  favor  of  one  piece  of  property  over  another,  in 
that  one  piece  of  property  may  be  benefited  only  forty-five 
per  cent  of  the  cost  of  the  improvement  and  another  sixty 
per  cent  of  such  cost,  and  under  the  ordinance  property  ben- 
efited to  the  extent  of  forty-five  per  cent  of  the  cost  will 
be  required  to  pay  the  full  amount  of  the  benefit  received 
by  it,  while  the  other  property  benefited  to  the  extent  of 
sixty  per  cent  of  the  cost  of  the  improvement  will  only  be 
required  to  pay  three-fourths  of  the  amount  of  the  benefit 
received,  the  city  being  obligated  to  pay  all  in. excess  of 
forty-five  per  cent  of  the  cost  of  the  improvement  assessed 
against  property  abutting  upon  the  improvement  to  the 
depth  of  140  feet  from  the  street  line. 

While  it  is  true  that  all  local  improvements  to  be  paid 
for  by  special  assessment  6r  special  taxation  must  originate 
with  the  board  of  local  improvements,  it  is  equally  true  that 
the  board  of  local  improvements  is  but  one  of  the  depart- 
ments or  agencies  of  the  city  government  and  subject  to 
its  direction  and  control,  and,  as  such,  has  the  authority  to 
originate  a  local  improvement  of  the  character  provided  for 
in  this  ordinance.  The  powers,  duties  and  functions  of  the 
board  of  local  improvements  in  the  premises  are  confined 
to  investigating,  recommending  and  supervising  such  im- 
provements. {City  of  Lincoln  v.  Harts,  266  111.  405.)  The 
power  to  make  such  improvements  is  vested  by  section  9 
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of  article  9  of  the  constitution  in  the  corporate  authorities 
of  such  municipalities.  The  provision,  then,  for  paving  the 
streets  in  question  is  one  which  it  is  within  the  power  of 
the  city  of  Rock  Island  to  perform  and  which  it  may  law- 
fully contract  to  perform,  and  the  fact  that  difficulties  may 
be  encountered  in  carrying  its  provisions  into  effect  does 
not,  ipso  facto,  render  such  ordinance  illegal  and  void.  In 
a  proceeding  of  this  character  we  would  not  be  justified  in 
holding  the  ordinance  void  unless  it  provided  for  the  doing 
of  a  thing  which  the  mimicipality  had  no  authority  to  do 
or  perform.    Such  is  not  the  case  here. 

As  to  the  contention  that  an  appropriation  was  neces- 
sary to  be  made  before  the  ordinance  was  adopted,  this 
contention  is  based  upon  the  provisions  of  section  4  of 
article  7  of  the  Cities  and  Villages  act,  (Kurd's  Stat.  19 13, 
p.  280,)  which  section  is  as  follows:  *'No  contract  shall 
be  hereafter  made  by  the  city  council  or  board  of  trustees, 
or  any  committee  or  member  thereof ;  and  no  expense  shall 
be  incurred  by  any  of  the  officers  or  departments  of  the  cor- 
poration, whether  the  object  of  the  expenditure  shall  have 
been  ordered  by  the  city  council  or  board  of  trustees  or  not, 
unless  an  appropriation  shall  have  been  previously  made 
concerning  such  expense,  except  as  herein  otherwise  ex- 
pressly provided."  An  examination  of  the  ordinance  in 
question  shows  that  it  does  not  provide  for  the  incurring  of 
any  liability  in  the  sense  in  which  that  term  is  used  in  the 
statute  just  quoted.  All  the  ordinance  does  is  to  provide 
that  certain  public  improvements  shall  be  made,  and  that 
when  such  improvements  are  made  twenty-five  per  cent  of 
their  cost  shall  be  borne  by  the  city  as  its  just  portion  of  the 
public  benefits,  and  that  a  water-works  and  fire  protection 
system  shall  be  completed,  which  shall  represent  the  equiva- 
lent of  a  public  improvement  that  will  cost  not  less  than 
$12,500  when  completed.  Both  of  the  improvements  are 
still  to  be  made,  and  until  the  time  comes  for  carrying  into 
effect  this  plan  of  public  improvements  no  money  is  or  need 
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be  appropria-ted  for  that  purpose.  Until  that  times  comes 
no  liability  is  incurred  by  the  city  to  anyone  by  this  ordi- 
nance. The  fact  that  the  ordinance  contains  provisions  which 
will  require  the  city  at  some  future  time  to  incur  an  indebt- 
edness does  not  create  a  present  liability  within  the  provi- 
sions of  that  section  of  the  statute  for  which  an  appropria- 
tion must  be  made  before  such  ordinance  is  adopted.  Nor 
is  the  fact  important  that  this  arrangement  may  result  in 
the  city  contracting  a  large  indebtedness  at  some  future 
time  on  account  of  such  provisions,  for  the  reason  that  the 
ordinance  was  submitted  to  a  vote  of  the  electors  of  each 
of  the  municipalities  and  has  been  approved  and  adopted  by 
them  at  an  election  called  and  held  for  that  purpose.  That 
the  city  has  the  power  to  carry  out  these  improvements  and 
bear  its  portion  of  the  cost  of  the  same,  as  provided  by  this 
ordinance,  cannot  be  denied,  as  it  has  the  power  to  provide 
for  the  making  of  such  improvements  either  by  general 
taxation  or  by  special  assessments  or  special  taxation,  or  by 
both  general  taxation  and  special  assessments  or  special  tax- 
ation. (Kurd's  Stat.  chap.  24,  pars.  510,  511.)  The  ordi- 
nance, therefore,  cannot  be  held  illegal  or  invalid  by  reason 
of  these  provisions. 

That  the  ordinance  may  not  be  uniform  in  the  operation 
of  its  provisions  upon  all  of  the  property  on  these  streets 
and  may  result  in  an  unjust  discrimination  in  favor  of  one 
piece  of  property  over  another  in  attempting  to  spread  the 
assessment  in  accordance  with  its  provisions  is  immaterial 
in  this  proceeding.  That  is  a  matter  for  adjustment  be- 
tween the  property  owners  and  the  municipality.  It  is  also 
a  question  which  may  never  arise  under  this  ordinance. 
The  tax-payers  of  the  municipality  and  the  property  own- 
ers along  this  street  whose  rights  are  affected  by  this  ordi- 
nance are  the  only  parties  who  can  complain  of  these  pro- 
visions in  the  ordinance,  and  it  may  be  that  in  attempting 
to  carry  out  such  provisions  the  conditions  anticipated  by 
appellants  will  not  be  encountered,  or  if  they  are  encoun- 
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tcred  that  all  of  the  property  owners  on  the  street  and  tax- 
payers in  the  municipality  will  be  willing  to  abide  by  such 
prot^isions  notwithstanding  they  may  result  in  some  dis- 
crimination in  favor  of  or  against  a  property  owner  or  a 
tax-payer  in  some  instances.  It  does  not  appear  from  this 
record  that  any  of  the  relators  in  this  proceeding  are  so 
situated  that  they  will  be  in  ianywise  injured  or  affected  by 
the  provisions  complained  of,  or  that  they  have  any  just 
cause  of  complaint  against  the  ordinance  because  of  such 
provisions.  They  have  no  right  to  complain  of  matters 
which  do  not  affect  them,  or  to  litigate  in  this  proceeding, 
in  behalf  of  others  whose  rights  may  be  infringed,  mat- 
ters of  which  they  do  not  complain  or  in  respect  to  which, 
if  their  rights  are  infringed,  they  are  still  willing  to  abide 
without  complaint.  Neither  do  we  think  that  these  provi- 
sions of  the  ordinance  are  so  interwoven  and  connected  with 
Its  other  provisions  that  the  ordinance  would  not  have  been 
adopted  by  the  aldermen  and  board  of  trustees  of  the  re- 
spective municipalities  and  the  voters  of  such  municipali- 
ties if  such  provisions  had  been  omitted  from  the  ordinance. 
The  rule  for  construing  ordinances  is  the  same  as  that  for 
construing  statutes.  {Illinois  Central  Railroad  Co,  v.  City 
of  Chicago,  169  111.  329.)  Under  the  rule  announced  in 
Cooley's  Constitutional  Limitations  and  in  the  authorities 
above  cited,  we  are  inclined  to  hold  that  even  if  such  pro- 
visions are  invalid,  (which  question  we  do  not  decide,) 
such  fact,  alone,  would  not  justify  us  in  holding  the  ordi- 
nance invalid  in  its  entirety  because  of  such  provisions.  All 
of  the  essential  objects  and  purposes  of  the  ordinance  still 
could  be  carried  into  effect  and  these  provisions  6i  the  or- 
dinance be  held  invalid.  They  therefore  do  not  avoid  the 
whole  ordinance.  We  do  not  deem  these  contentions  well 
taken  in  this  proceeding. 

For  the  reasons  given,  the  judgment  of  the  lower  court 
will  be  affirmed.  Judgment  affirmed. 

Cartwrigh  and  Dunn,  JJ.,  dissenting. 
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The  Village  of  Grand  Ridge,  Appellee,  vs.  A.  T.  Hayes 

et  al.  Appellants. 

Opinion  Hied  December  22,  ipi§ — Rehearing  denied  Feb,  14,  igi6. 

Special  assessments — when  an  improvement  is  not  a  local  one. 
An  improvement  consisting  of  the  laying  of  water  mains  in  certain 
streets  and  parts  of  streets  in  a  village  and  the  placing  of  some 
thirty-five  fire  hydrants  at  street  intersections  is  not  such  a  local 
improvement  as  can  be  made  by  special  assessment,  where  the  ordi- 
nance does  not  authorize  the  use  of  water  by  the  inhabitants  of 
the  village  nor  provide  for  service  pipes  or  house  connections ;  nor 
is  the  invalidity  of  the  ordinance  cured  by  the  fact  that  a  subse- 
quent ordinance^  passed  after  the  assessment  was  levied,  author- 
izes house  connections  and  the  use  of  water  for  domestic  purposes. 
(Lingle  v.  West  Chicago  Park  Comrs.  222  111.  384,  and  Gray  v. 
Town  of  Cicero,  177  id.  459,  distinguished.) 

Appeal  from  the  County  Court  of  LaSalle  county;  the 
Hon.  Henry  Mayo,  Judge,  presiding. 

Tom  W.  Smurr,  for  appellants. 

R.  D.  Mills,  for  appellee. 

Mr.  Chief  Justice  Farmer  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  a  judgment  of  the  county  court 
of  LaSalle  county  confirming  a  special  tax  levied  for  the 
purpose  of  laying  water  mains  in  streets  of  the  village 
of  Grand  Ridge.  The  water  supply  of  the  village,  power 
house,  pumps  and  tower  were  constructed  with  money 
raised  by  general  taxation.  On  May  12,  1914,  the  board 
of  trustees  of  the  village  passed  an  ordinance  for  the  im- 
provement here  objected  to,  which  was  to  consist  of  laying 
water  mains  in  a  majority,  but  not  all,  of  the  streets  of  the 
village  and  for  the  construction  of  fire  hydrants  at  the  in- 
tersections of  streets.  A  petition  was  filed  by  the  village  in 
the  county  court  praying  that  a  special  tax  be  levied  against 
the  tracts  or  parcels  of  land  contiguous  to  or  abutting  on 
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the  portions  of  the  streets  in  which  it  was  proposed  to 
lay  the  water  mains.  Robert  J.  McVitte  was  appointed  to 
spread  the  assessment  and  thereafter  filed  the  assessment 
roll.  Appellants  filed  objections  to  the  special  tax  assessed 
against  their  property,  and  a  hearing  was  had  on  the  legal 
objections  in  July,  19 14.  They  were  overruled  and  a  hear- 
ing was  had  on  the  objections  to  benefits.  The  issues  on 
these  objections  were  found  against  the  objectors  and  a 
judgment  was  entered  confirming  the  assessment  against 
their  property.  From  that  judgment  they  appealed  to  this 
court,  where,  on  a  confession  of  errors  by  the  village  of 
Grand  Ridge,  the  judgment  was  reversed  and  the  cause  re- 
manded to  the  county  court  of  LaSalle  county  for  further 
proceedings.  Upon  the  cause  being  re-instated  in  the  county 
court  a  hearing  was  had  upon  the  legal  objections  at  the 
March  term,  191 5.  They  were  overruled,  and  subsequently 
a  hearing  was  had  on  thfe  objections  to  benefits.  The  jury 
found  the  property  was  benefited  to  the  amount  of  the  as- 
sessment against  it,  which  finding  was  approved  by  the  court 
and  a  judgment  entered  confirming  the  assessment.  This 
appeal  is  prosecuted  by  the  objectors  from  that  judgment. 

The  objections  urged  by  appellants  on  this  appeal  are : 
(i)  The  improvement  ordinance  is  void  because  the  im- 
provement is  a  general  one  and  not  a  local  improvement; 
(2)  the  tax  is  illegal  for  the  reason  that  no  benefits  can 
result  unless  additional  work  not  provided  for  in  the  ordi- 
nance is  done;  (3)  the  assessment  roll  is  void  and  the  tax 
illegal  because  the  tax  was  spread  and  the  roll  returned  by 
an  officer  who  did  not  subscribe  to  the  oath  of  office  re- 
quired by  the  statute  of  village  officers;  and  (4)  appellant 
A.  T.  Hayes  insists  the  tax  on  the  west  one-half  of  lots  i 
to  4,  inclusive,  block  2,  Poundstone's  addition,  is  illegal  be- 
cause the  property  is  not  contiguous  to  the  improvement. 

The  proof  shows  the  appellee  village  covers  an  area  of 
three-fourths  of  a  mile  square,  and  has  a  population,  accord- 
ing to  the  last  census,  of  524.    The  improvement  ordinance 
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of  May  12,  19 14,  provided  for  the  construction  of  water 
mains  in  certain  streets  and  parts  of  streets  mentioned,  and 
for  fire  hydrants  at  the  intersections,  some  thirty-five  in- 
number.  In  some  of  the  more  unimportant  streets  no  mains 
were  provided  for,  and  in  some  of  the  streets  where  mains 
were  to  be  laid  they  were  not  to  be  extended  the  full  length 
of  the  street.  The  ordinance  contained  no  provision  for 
house  connections  with  the  mains.  It  is  not  denied  that  all 
of  appellants'  property  objected  for  is  contiguous  to  streets 
in  which  mains  are  proposed  to  be  laid  except  the  west  one- 
half  of  lots  I  to  4,  inclusive,  block  2,  Poundstone's  addi- 
tion. December  i,  1914,  the  board  of  trustees  of  the  village 
passed  an  ordinance  providing  for  house  connections  with 
the  water  mains,  the  terms  and  conditions  of  such  connec- 
tions, and  for  the  use  of  water  for  domestic  purposes. 

What  is  a  local  improvement,  within  the  meaning  of  the 
constitution  and  statutes,  which  may  be  paid  for  by  special 
assessment  or  special  taxation  has  frequently  been  the  sub- 
ject of  consideration  by  this  court.  (City  of  Waukegan  v. 
DeWolf,  258  111.  374,  and  cases  cited  in  the  opinion.)  In 
that  case,  after  a  review  of  the  authorities,  it  was  said: 
"These  and  other  cases  demonstrate  that  the  question 
whether  an  improvement  is  a  local  one,  within  the  mean- 
ing of  the  constitution  and  statute,  does  not  depend  upon 
the  fact  that  there  are  incidental  or  indirect  public  benefits 
for  which  an  equitable  portion  of  the  costs  may  be  assessed 
to  the  municipality,  as  contemplated  by  the  statute,  and  is 
not  determined  by  the  fact  that  some  property  in  the  munici- 
pality is  benefited  to  a  greater  degree  than  other  property, 
but  does  depend  upon  the  nature  of  the  improvement  and 
whether  the  substantial  benefits  to  be  derived  are  local  or 
general  in  their  nature.  If  its  purpose  and  effect  are  to 
improve  a  locality  it  is  a  local  improvement  although  there 
is  incidental  benefit  to  the  public,  but  if  the  primary  purpose 
and  effect  are  to  benefit  the  public  it  is  not  a  local  improve- 
ment although  it  may  incidentally  benefit  property  in  a  par- 
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ticular  locality."  In  Northzvestern  University  v.  Village  of 
IVilmette,  230  111.  80,  it  was  said:  "If  the  improvement 
will  enhance,  specially,  the  property  adjacent  to  which  it  is 
made,  the  improvement  is  local  within  the  meaning  of  the 
law  and  may  be  paid  for  by  special  assessment  upon  the 
property  benefited."  It  has  been  uniformly  held  that  the 
construction  of  a  water^works  plant  or  an  electric  light 
plant  is  not  a  local  improvement,  but  such  plants  are  of 
general  utility  to  the  inhabitants  of  the  municipality  and 
must  be  paid  for  by  general  taxation.  Village  of  Morgan 
Park  V.  Wiswall,  155  111.  262;  Village  of  Blue  Island  v. 
Barnes,  id.  398;  Hezves  v.  Glos,  170  id.  436. 

While  the  ordinance  here  under  consideration  did  not 
provide  for  the  laying  of  water  mains  in  all  the  streets  of 
the  village  it  did  provide  for  laying  them  in  a  majority  of 
them,  and  in  the  principal  streets,  in  such  manner  as  to 
afford  fire  protection  to  practically  all  the  improved  prop- 
erty within  the  village  limits.  The  ordinance  did  not  de- 
clare the  purpose  of  the  improvement.  It  provided  for 
the  laying  of  water  mains,  with  necessary  valves,  boxes  and 
fire  hydrants, — ^the  latter  at  the  street  intersections,  thirty- 
five  in  number.  It  did  not  authorize  the  use  of  the  water 
by  the  inhabitants  of  the  village  nor  provide  for  service 
pipes  or  other  connections  l)etween  the  property  taxed  and 
the  mains.  For  the  protection  of  the  property  in  the  vil- 
lage against  fire  the  improvement  was  of  general  benefit  to 
the  whole  village  and  not  of  special  benefit  to  contiguous 
property.  If  the  building  of  the  water-works  plant  proper 
was  a  general  benefit  required  to  be  paid  for  by  general 
taxation,  we  are  unable  to  see  how  connecting  mains  with 
the  plant  for  the  purpose  of  supplying  water  to  fire  hydrants 
throughout  the  village  as  a  fire  protection  can  be  held  to 
be  a  local  improvement  and  of  special  benefit  to  contiguous 
property.  It  is  apparent  some  property  in  the  village  not 
contiguous  to  the  water  mains  and  not  taxed  is  nearer  fire 
hydrants  than  other  property  in  the  middle  of  blocks  con- 
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tiguous  to  the  streets  in  which  the  mains  are  laid.  In  Wil- 
son V.  Board  of  Trustees,  133  111.  443,  it  was  held  that 
improvements  within  a  municipality  which  are  not,  by  rea- 
son of  their  locality,  a  special  benefit  to  some  property 
beyond  their  benefit  to  property  generally  throughout  the 
municipality  are  not  local  improvements. 

Appellee  cites  Hughes  v.  Cify  of  Momcme,  163  111. 
535,  as  sustaining  this  improvement  as  a  local  improve- 
ment. The  ordinance  there  considered  provided  for  a  sys- 
tem of  water-works,  including  mains,  standing  reservoir, 
submerged  reservoir,  fire  hydrants  and  the  necessary  appur- 
tenances thereto.  It  provided  that  the  laying  of  the  mains 
and  appurtenances  should  be  paid  for  by  special  assessment 
upon  the  property  benefited  and  the  remainder  of  the  cost 
by  general  taxation.  It  was  objected  by  property  owners 
that  the  laying  of  the  mains  was  not  a  local  improvement, 
but  this  objection  was  not  sustained.  The  part  of  the  ordi- 
nance copied  in  the  opinion  of  the  court  does  not  declare 
the  objects  and  purposes  of  laying  the  mains.  After  the 
passage  of  the  ordinance,  and  on  the  same  day,  the  coun- 
cil passed  another  ordinance,  in  which  it  was  sought  to  pro- 
vide for  the  payment  of  the  construction  of  the  stand-pipe, 
reservoirs  and  attachments  also  by  special  assessment.  This 
question  was  before  this  court  in  Hughes  v.  City  of  Mo- 
mence,  164  111.  16,  and  in  the  opinion  in  that  case  is  set  out 
the  part  of  the  original  ordinance  in  which  the  object  and 
purpose  of  it  is  declared,  viz.,  the  establishment  of  a  system 
of  water- works,  mains,  hydrants,  etc.,  for  the  use  of  said 
city  for  the  purposes  of  fire  protection,  "and  for  the  use 
of  the  inhabitants  of  said  city  as  a  means  of  furnishing  to 
the  inhabitants  thereof  water."  In  O'Neil  v.  People,  166 
111.  561,  also  cited  by  appellee,  the  ordinance  provided  for  a 
water-works  system,  and  the  laying  of  the  mains,  hydrants 
and  appurtenances  was  to  be  paid  for  by  special  assessment. 
That  part  of  the  ordinance  was  sustained  as  being  for  the 
.construction  of  a  local  improvement,  but  the  ordinance  pro- 
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vided  that  the  purpose  of  it  was  to  furnish  a  supply  of 
water  for  fire  protection  in  the  village  "and  for  the  use  of 
the  inhabitants  of  said  village  of  Maywood."  We  find  no 
case,  and  none  has  been  cited,  holding  that  the  laying  of 
mains  in  the  streets  for  the  protection,  alone,  of  the  mu- 
nicipality against  fire  is  a  local  improvement,  and  we  think, 
under  the  authorities  before  cited,  it  must  be  held  that  it 
is  not. 

Appellee  contends  that,  properly  construed,  the  improve- 
ment ordinance  does  provide  for  the  use  of  water  for  do- 
mestic purposes  as  well  as  for  fire  protection.  We  are  of 
opinion  this  position  is  untenable,  as  there  is  nothing  in  the 
language  of  the  ordinance  from  which  an  inference  can  be 
drawn  that  it  was  intended  property  owners  should  be  per- 
mitted to  connect  their  property  with  the  water  mains  and 
use  the  water  for  domestic  purposes.  They  could  not  make 
the  connections  without  authority  from  the  village.  No 
such  authority  was  conferred  by  the  improvem.ent  ordi- 
nance, and  it  rested  in  the  discretion  of  the  board  of  trus- 
tees whether  it  should  be  conferred  or  not. 

It  is  insisted  the  ordinance  of  December  i,  1914,  au- 
thorizing house  connections  and  the  use  of  water  by  the 
property  owners,  should  be  considered  as  a  construction  by 
the  village  board  of  the  intention  and  purpose  of  the  im- 
provement ordinance.  It  is  stipulated  that  a  number  of 
property  owners  had  at  the  time  of  the  last  trial  connected 
their  property  with  the  water  mains  and  were  using  the 
water,  but  it  does  not  appear  that  any  of  these  connections 
were  made  before  the  passage  of  the  ordinance  in  Decem- 
ber, 1914. 

This  case  is  unlike  Linglc  v.  West  Chicago  Park  Comrs. 
222  111.  384,  and  Gray  v.  Town  of  Cicero,  177  id.  459.  In 
those  cases  the  original  improvement  ordinance  was  for  a 
local  improvement,  and  the  ordinances  passed  after  the  as- 
sessment had  been  spread  did  not  change,  and  were  not  in- 
tended to  change,  the  character  of  the  improvement.    Her^ 
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the  original  improvement  ordinance  was  not  for  a  local  im- 
provement, and  the  ordinance  of  December  i,  1914,  could 
not  change  what  was  before  a  public  improvement  to  a 
local  improvement. 

It  is  our  conclusion  that  the  court  erred  in  overruling 
the  objection  of  appellants  that  the  ordinance  was  not  for 
a  local  improvement.  This  view  of  the  case  makes  it  un- 
necessary to  refer  to  the  other  objections  raised. 

The  judgment  is  reversed  and  the  cause  remanded  to 
the  county  court,  with  directions  to  sustain  the  objection. 

Reversed  and  remanded,  with  directiotts. 


AuGusTE  Wende,  Admx.,  Defendant  in  Error,  vs.  The 
Chicago  City  Railway  Company,  Plaintiff  in  Error. 

Opinion  filed  December  22,  IQ15 — Rehearing  denied  Feb,  4,  ipi6, 

1.  Pleading — effect  where  the  original  count  is  amended  in  a 
material  respect.  Where  an  original  count  in  the  declaration  is 
amended  in  a  material  respect,  so  as  to  make  a  new  count  substan- 
tially different  from  the  original,  the  defendant  has  a  right  to  plead 
de  novo  to  the  new  count  as  a  whole,  and  if  a  plea  of  the  Statute 
of  Limitations  is  filed  and  a  demurrer  to  the  plea  overruled,  the 
plaintiff  must  either  elect  to  stand  by  the  demurrer  or  obtain  leave 
to  restore  the  count  to  its  original  form,  otherwise  the  defendant 
is  entitled  to  judgment  as  to  the  entire  amended  count. 

2.  Same — court  cannot  arbitrarily  order  original  count  and  plea 
to  stand.  Where  an  original  count  in  the  declaration  is  amended 
in  a  material  respect,  a  plea  of  the  Statute  of  Limitations  is  filed 
and  a  demurrer  to  such  plea  is  overruled,  the  court  cannot  give  the 
plaintiff  the  benefit  of  standing  by  her  demurrer  and  at  the  same 
time  arbitrarily  order  the  original  count  and  plea  of  general  issue 
thereto  to  stand  and  thereafter  permit  evidence  to  be  introduced 
in  support  of  such  original  count. 

3.  Negligence — zvhen  evidence  of  condition  of  child's  body  may 
be  admitted.  In  an  action  against  a  street  railway  company  for 
damages  for  the  alleged  negligent  killing  of  a  child,  where  there  is 
a  controversy  as  to  v/hether  the  child  stumbled  and  fell  and  was 
run  over  by  the  car  or  whether  she  was  struck  by  a  comer  of  the 


438  Wende  v.  Chicago  City  Ry.  Co.  [271  III. 

car  and  knocked  down,  evidence  of  the  condition  of  the  child's  body 
when  it  was  taken  from  under  the  car  may  be  admitted. 

4.  Same — when  an  instruction  does  not  assume  that  the  defend- 
ant was  guilty  of  negligence.  An  instruction  telling  the  jury  they 
should  find  the  defendant  guilty  if  they  believed  that  the  deceased, 
while  in  the  exercise  of  ordinary  care  for  her  own  safety,  lost  her 
life  "by  and  through  the  negligence  of  the  defendant,  as  charged 
in  the  declaration,"  does  not  assume  that  the  defendant  was  guilty 
of  negligence. 

5.  Appeals  and  errors — when  the  judgment  cannot  be  upheld. 
Even  though  there  may  be  evidence  tending  to  support  one  count 
of  the  declaration  in  a  personal  injury  case,  yet  if  the  main  proof 
is  under  a  count  which  is  not  properly  in  the  case  and  it  is  impos- 
sible to  say  under  which  count  the  verdict  was  returned,  the  judg- 
ment cannot  be  upheld. 

6.  Same — what  is  not  a  waiver  of  alleged  error.  The  right  to 
avail  of  error  of  the  trial  court  in  arbitrarily  holding  a  certain 
count  of  the  declaration  to  be  in  the  case  and  in  allowing  proof  to 
be  made  thereunder  is  not  waived  by  the  defendant  by  supplement- 
ing or  contradicting  such  proof. 

Writ  of  Error  to  the  Appellate  Court  for  the  First 
District; — heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Cook  county;  the  Hon.  Kickham  Scanlan, 
Judge,  presiding. 

George  W.  Miller,  John  E.  Kehoe,  and  Arthur  J. 
Donovan,  (John  R.  Guilliams,  of  counsel,)  for  plaintiff 
in  error. 

Alexander  H.  Heyman,  (Francis  W.  Walker,  of 
counsel,)  for  defendant  in  error. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court: 

On  May  4,  191 1,  Ella  Wende,  a  child  nine  years  of 
age,  was  run  over  and  killed  by  one  of  the  cars  of  the  Chi- 
cago City  Railway  Company  while  attempting  to  cross  West 
Sixty-ninth  street  near  the  intersection  of  that  street  with 
Justine  street,  in  the  city  of  Chicago.  She  left  her  sur- 
viving Oscar  Wende,  her  father,  and  Auguste  Wende,  her 
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mother,  as  her  next  of  kin.  Thereafter,  Auguste  Wende 
having  been  appointed  administratrix  of  the  estate  of  Ella 
Wende,  as  such  administratrix  brought  an  action  against 
the  railway  company  to  recover  damages  occasioned  by  the 
death  of  her  intestate.  A  declaration  was  filed,  to  which  a 
demurrer  was  sustained.  Subsequently  an  amended  decla- 
ration, consisting  of  four  counts,  was  filed.  The  first  count 
charged  that  the  defendant,  by  its  servants,  so  carelessly 
and  negligently  drove,  managed  and  propelled  the  car  that 
it  ran  into  and  struck  with  great  force  and  violence  the  body 
of  the  child,  and  that  the  child  was  thereby  thrown  down 
and  under  said  car  and  killed.  The  negligence  charged  by 
the  second  count  was  the  alleged  failure  of  the  servants  of 
the  defendant  in  charge  of  the  car  to  sound  the  gong  or 
give  any  warning  of  the  approach  of  the  car.  The  third 
count  alleged  that  while  the  child  was  attempting  to  cross 
the  tracks  of  the  defendant  in  West  Sixty-ninth  street  she 
fell  directly  in  front  of  the  car.  The  count  then  alleged 
that  there  were  then  in  force  in  the  city  of  Chicago  two 
certain  ordinances,  which  are  set  out  in  the  count.  The 
first  ordinance  so  set  out  required  all  corporations  operating 
street  cars  in  the  city  of  Chicago  to  equip  their  cars  with 
fenders  of  steel  and  of  the  basket  kind,  substantially  at- 
tached to  the  front  of  each  car,  so  as  to  guard  passengers 
and  pedestrians  from  being  injured  or  thrown  under  the 
wheels.  The  second  ordinance  so  set  out,  being  the  fran- 
chise ordinance  of  the  Chicago  City  Railway  Company,  re- 
quired that  company  to  equip  all  of  its  cars  with  "efficient 
and  serviceable  fender  devices,  headlights  and  sand-boxes." 
The  count  then  alleged  that  it  was  the  duty  of  the  defend- 
ant to  observe  said  ordinances  and  to  have  upon  its  said 
car  a  proper,  useful,  serviceable  and  efficient  fender;  that 
if  the  defendant  had  complied  with  said  ordinances  and  had 
had  such  a  fender  on  its  car  Ella  Wende  would  not  have 
been  killed  or  seriously  injured,  but  that  the  defendant 
failed  to  comply  with  the  terms  of  said  ordinances  and  had 
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upon  said  car  an  old,  defective,  useless  and  non-efficient 
fender ;  that  said  fender,  when  deceased  struck  it,  failed  to 
work  properly,  wherefore  her  body  was  permitted  to  get 
under  the  trucks  and  other  parts  of  the  car  and  she  was 
thereby  killed.  As  the  suit  was  subsequently  dismissed  by 
the  plaintiff  as  to  the  fourth  count  it  is  not  necessary  to 
mention  any  of  its  allegations. 

The  defendant  filed  the  general  issue  to  each  of  the 
counts  of  the  amended  declaration  and  the  plaintiff  joined 
issue  thereon.  Thereafter,  on  April  2,  191 3,  the  plaintiff 
was  granted  leave  to  amend  the  third  count  of  the  amended 
declaration,  and  the  defendant  was  ruled  to  plead  to  the 
third  amended  count  as  amended,  within  five  days.  The 
amendment  made  to  the  third  count  of  the  amended  decla- 
ration consisted  of  striking  out  the  first  ordinance  set  forth 
in  the  third  count  of  the  amended  declaration  and  inserting 
in  lieu  thereof  another  ordinance  which,  in  substance,  pro- 
vided that  all  corporations  operating  street  cars  in  the  city 
of  Chicago  should  equip  their  cars  with  fenders  of  a  type 
and  design  satisfactory  to  the  commissioner  of  public  works, 
and  that  such  fender  should  be  securely  attached  to  the 
front  end  of  each  car  so  as  to  guard  passengers  and  pedes- 
trians from  being  injured  or  thrown  under  the  wheels  of 
the  car.  The  defendant  filed  the  general  issue  and  a  plea 
setting  up  the  Statute  of  Limitations  to  the  third  count  as 
thus  amended.  The  plaintiff  demurred  to  the  plea  setting 
up  the  Statute  of  Limitations.  The  court  overruled  the  de- 
murrer and  the  plaintiff  excepted  to  this  action  of  the  court 
and  elected  to  stand  by  the  demurrer,  whereupon  the  court 
entered  an  order  which,  after  verdict,  was  on  motion  of  the 
plaintiff  amended  and  corrected  so  as  to  correctly  set  forth 
the  action  taken  when  the  demurrer  was  overruled,  and 
which  reads  as  follows : 

"On  motion  of  the  defendant  it  is  ordered  that  the  de- 
murrer of  the  plaintiff  filed  May  12,  1913,  to  the  plea  of 
the  Statute  of  Limitations  filed  April  4,  191 3,  is  overruled, 
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to  which  ruling  the  plaintiff  excepts  and  elects  to  stand  by 
her  demurrer.  Defendant  asks  for  judgment  on  the  plea  of 
the  Statute  of  Limitations  filed  April  4,  191 3,  and  that  the 
suit  be  dismissed  as  to  the  third  amended  count  filed  No- 
vember 10,  191 1,  as  amended  April  2,  1913,  and  the  court 
denies  the  motion  of  the  defendant  to  dismiss  the  suit  as 
to  the  third  amended  count  filed  November  10,  191 1,  as 
amended  April  2,  1913,  to  which  ruling  the  defendant  ex- 
cepts and  the  court  dismisses  the  suit  as  to  the  amendment 
to  the  third  amended  count  filed  April  2,  1913;  and  the 
court  further  orders  that  the  third  amended  count  filed  No- 
vember 10,  191 1,  and  the  plea  of  the  general  issue  of  the 
defendant  thereto  and  the  replication  of  the  plaintiff  thereto 
stand,  to  which  the  defendant  excepts,  and  thereupon  the 
defendant  moves  the  court  to  vacate  the  foregoing  order, 
which  motion  is  by  the  court  continued." 

Thereafter  the  motion  last  mentioned  was  denied,  to 
which  the  defendant  excepted.  After  the  issues  were' thus 
settled  a  trial  was  had  before  a  jury  and  a  verdict  was 
returned  awarding  the  plaintiff  $3000  as  damages.  After 
overruling  motions  for  a  new  trial  and  in  arrest  of  judg- 
ment the  court  rendered  judgment  against  the  defendant 
upon  the  verdict,  from  which  judgment  defendant  prose- 
cuted an  appeal  to  the  Appellate  Court  for  the  First  Dis- 
trict, and  the  judgment  of  the  circuit  court  was  there  af- 
firmed. A  writ  of  certiorari  having  been  allowed  by  this 
court  upon  the  petition  of  the  railway  company,  the  record 
has  been  brought  here  for  review. 

At  the  close  of  defendant  in  error's  case,  and  again  at 
the  close  of  all  the  evidence,  plaintiff  in  error  requested  the 
court  to  instruct  the  jury  to  return  a  verdict  finding  plain- 
tiff in  error  not  guilty.  The  refusal  of  the  court  to  give 
this  instruction  is  one  of  the  grounds  urged  for  reversal, 
it  being  contended  by  plaintiff  in  error  that  Ella  Wende 
was,  as  a  matter  of  law,  guilty  of  contributory  negligence. 
Other  grounds  for  reversal  are,  that  after  the  demurrer  to 
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the  plea  setting  up  the  Statute  of  Limitations  to  the  third 
count  of  the  amended  declaration  as  amended  had  been 
overruled  and  defendant  in  error  had  elected  to  stand  by 
her  demurrer,  the  court  should  have  rendered  judgment  in 
favor  of  the  plaintiff  in  error  on  that  plea  as  to  the  entire 
count,  and  that  the  court  erred  in  the  admission  of  evi- 
dence and  in  giving  an  instruction  offered  by  defendant  in 
error.  No  cross-errors  have  been  assigned  by  defendant  in 
error. 

The  third  count  of  the  amended  declaration  was 
amended  in  a  material  respect  by  the  amendment  of  April 
2,  191 3.  The  third  count  of  the  amended  declaration  was 
thereby  abandoned  and  was  no  longer  a  part  of  defendant 
in  error's  averments  against  plaintiff  in  error.  (Maegerlein 
V.  City  of  Chicago,  237  111.  159.)  By  the  amendment  of 
April  2,  1913,  a  new  count,  substantially  different  from  the 
third  count  of  the  amended  declaration,  was  substituted  for 
the  third  count  of  the  amended  declaration,  and  plaintiff  in 
error  had  the  right  to  plead  de  novo  to  the  new  count  as 
a  whole.  (Griswold  v.  Shaw,  79  111.  449.)  It  exercised 
this  right  by  pleading  the  Statute  of  Limitations  to  the 
third  count  of  the  amended  declaration  as  amended,  and 
this  plea  was  directed  to  the  new  count  as  an  entirety.  The 
demurrer  to  the  plea  of  the  Statute  of  Limitations  presented 
to  the  court  the  question,  as  one  of  law,  whether  the  cause 
of  action  set  up  by  the  new  count  was  another  and  differ- 
ent cause  of  action  than  that  set  up  by  the  original  third 
count.  {Chicago  and  Northwestern  Railway  Co.  v.  Gilli- 
son,  173  111.  264.)  The  court,  by  overruling  the  demurrrer, 
held  that  the  new  count  did  set  up  another  and  different 
cause  of  action  than  that  set  up  in  the  original  count.  The 
defendant  in  error  then  had  the  option  of  standing  by  her 
demurrer  of  of  obtaining  leave  of  court  to  amend  the  third 
count  of  the  amended  declaration  as  amended  so  as  to  ob- 
viate the  objection  that  it  stated  a  new  cause  of  action. 
She  elected  to  stand  by  her  demurrer  and  thereby  forfeited 
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her  right  to  amend  the  third  count  of  the  amended  decla- 
ration as  amended  by  restoring  the  count  to  its  original 
form  or  otherwise  changing  it  so  as  to  remove  the  objec- 
tion which  had  been  raised  by  the  plea  of  the  Statute  of 
Limitations.  When  defendant  in  error  elected  to  stand  by 
her  demurrer  the  court  should  have  rendered  judgment  in 
favor  of  plaintiff  in  error  as  to  the  entire  third  count  of 
the  amended  declaration  as  amended.  {McCormick  v.  Tate, 
20  111.  334;  Ward  V.  Stout,  32  id.  399;  Weiss  v.  Binnian^ 
178  id.  241;  People  v.  Opera  House  Co,  249  id.  106.) 
The  amendment  of  April  2,  19 13,  was  not  a  count  in  it- 
self. Standing  alone  it  meant  nothing.  The  plea  of  the 
Statute  of  Limitations  was  not  interposed  to  the  amend- 
ment but  was  interposed  to  the  entire  third  count  of  the 
amended  declaration  as  amended.  The  court  was  not  war- 
ranted in  arbitrarily  ordering  that  the  third  count  of  the 
amended  declaration  as  it  stood  prior  to  the  amendment  of 
April  2,  191 3,  and  the  plea  of  the  general  issue  and  the 
replication  thereto,  be  restored.  By  the  order  entered  de- 
fendant in  error  was  permitted  to  stand  on  her  contention 
that  the  plea  was  bad  and  at  the  same  time  have  the  same 
benefit  as  though  she  had  submitted  to  the  ruling  of  the 
court  on  the  demurrer  and  had  asked  leave  to  amend  the 
third  count  of  the  amended  declaration  as  amended.  A 
party  cannot  elect  to  stand  by  his  demurrer  and  at  the  same 
time  receive  the  benefit  he  would  have  received  had  he 
elected  to  abandon  the  demurrer  and  plead  over. 

It  is  contended  that  plaintiff  in  error  by  its  conduct 
waived  the  error  of  the  court  in  refusing  to  render  judg- 
ment on  the  third  count.  After  the  court  had  ordered  the 
third  count  of  the  amended  declaration  to  stand  as  it  was 
originally  drawn,  defendant  in  error,  over  the  objection  of 
plaintiff  in  error,  offered  proof  under  it.  After  the  court 
had  overruled  its  objections  to  this  evidence,  based  upon 
the  ground  that  the  third  count  was  no  longer  in  the  case, 
the  plaintiff  in  error  cross-examined  the  witnesses  and  also 
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offered  further  proof  on  the  same  subject.  By  this  pro- 
cedure plaintiff  in  error  did  not  waive  its  right  to  urge  as 
error  the  action  of  the  court  in  arbitrarily  supplying  the 
pleadings.  After  the  court  had  ruled  that  the  third  count 
of  the  amended  declaration  as  originally  drawn  was  still  in 
the  case  and  that  proof  could  properly  be  made  under  it, 
plaintiff  in  error  had  the  right  to  supplement  or  contradict 
that  proof  without  prejudice  to  its  right  to  complain  of 
the  action  of  the  court  in  refusing  to  render  judgment  as 
to  the  third  count.    City  of  Chicago  v.  Spoor,  190  111.  340. 

The  court  erred  in  refusing  to  render  judgment  in  favor 
of  plaintiff  in  error  as  to  the  third  count  of  the  amended 
declaration  as  amended  when  the  defendant  in  error  elected 
to  abide  by  her  demurrer.  Whether  the  trial  court  prop- 
erly overruled  the  demurrer  to  the  plea  of  the  Statute  of 
Limitations  is  not  before  us  for  determination,  as  no  cross- 
errors  have  been  assigned. 

One  witness  on  behalf  of  defendant  in  error  testified 
to  facts  which  tend  to  show  that  the  motorman  was  negli- 
gent at  the  time  of  the  accident,  as  alleged  in  the  first  count 
of  the  amended  declaration,  and  was  not  attending  to  his 
duties,  and  this  testimony  was  corroborated  in  some  particu- 
lars by  facts  and  circumstances  testified  to  by  other  wit- 
nesses. The  testimony  of  this  witness  was  sharply  contra- 
dieted  by  witnesses  called  both  on  the  part  of  defendant  in 
error  and  on  the  part  of  plaintiff  in  error.  The  main  proof 
in  the  case  of  defendant  in  error,  however,  was  made  un- 
der the  third  count,  which  was  restored  by  order  of  court. 
The  franchise  ordinance  requiring  plaintiff  in  error  to  equip 
its  cars  with  efficient  and  serviceable  fender  devices  was  in- 
troduced in  evidence,  and  testimony  was  offered  to  the  ef- 
fect that  the  fender  on  the  car  in  question  was  not  efficient 
and  did  not  operate  at  the  time  of  the  accident.  While  in 
our  judgment  there  was  sufficient  proof  made  under  the 
first  count  of  the  amended  declaration  to  sustain  a  verdict, 
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it  is  impossible  to  say  under  which  count  the  verdict  was 
returned. 

For  the  error  indicated  in  requiring  plaintiff  in  error  to 
proceed  to  trial  upon  a  count  which  was  no  longer  a  part 
of  the  pleadings,  and  in  permitting  defendant  in  error  to 
offer  proof  under  that  count,  the  judgment  of  the  circuit 
court  should  have  been  reversed. 

Complaint  is  made  that  the  court  erred  in  admitting  tes- 
timony on  behalf  of  defendant  in  error  concerning  the  con- 
dition of  the  child's  body  when  it  was  removed  from  under 
the  car.  The  theory  upon  which  plaintiff  in  error  tried  the 
case  was,  that  the  child  attempted  to  cross  the  track  of  an 
east-bound  car  and  was  struck  and  knocked  down  by  the 
northeast  corner  of  the  car.  The  theory  upon  which  de- 
fendant in  error  tried  the  case  was,  that  in  crossing  the 
track  the  child  stumbled  and  fell  and  was  run  over  by  the 
car.  The  wheels  of  the  car  did  not  pass  over  the  child's 
body  but  she  was  crushed  by  the  guard-rail  or  some  other 
portion  of  the  car  while  she  was  being  rolled  under  the  car 
between  the  rails.  As  according  to  the  theory  of  plaintiff 
in  error  it  would  be  most  likely  that  the  wheels  of  the  car 
would  pass  over  the  child's  body,  a  description  of  the  in- 
juries she  received  was  proper  as  tending  to  show  such  in- 
juries were  not  received  in  the  manner  contended  for  by 
plaintiff  in  error.  This  evidence  was  properly  admitted. 
All  the  evidence  admitted  to  prove  the  negligence  charged 
in  the  third  count  of  the  amended  declaration  should  have 
been  excluded. 

Complaint  is  made  of  the  giving  of  one  instruction  of- 
fered by  defendant  in  error.  By  this  instruction  the  jury 
were  told  that  if  they  believed  Ella  Wende,  while  in  the 
exercise  of  ordinary  care  for  her  own  safety,  lost  her  life 
"by  and  through  the  negligence  of  the  defendant  as  charged 
in  the  declaration,"  then  they  should  find  the  defendant 
guilty.  It  is  contended  this  instruction  assumes  that  the 
defendant  was  guilty  of  the  negligence  charged  in  the  dec- 
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laratiori,  and  that  it  only  submitted  to  the  jury  the  question 
whether  Ella  Wende  lost  her  life  by  and  through  such  neg- 
ligence. We  do  not  think  the  language  quoted  will  bear  this 
construction.    There  was  no  error  in  giving  this  instruction. 

As  the  cause  must  be  remanded  for  a  new  trial  we  do 
not  deem  it  necessary  or  proper  to  pass  upon  the  question 
of  the  alleged  contributory  negligence  of  the  deceased. 

The  judgments  of  the  circuit  and  Appellate  Courts  are 
reversed  and  the  cause  is  remanded  to  the  circuit  court. 

Reversed  and  remanded. 


The  People  of  the  State  of  Illinois,  Appellee,  vs. 
Aaron  W.  Bauder  et  al.  Appellants. 

Opinion  Hied  February  i6,  ipi6. 

Inheritance  tax — bequests  to  trustees  for  compensation  are 
taxable.  Bequests  made  by  the  will  of  $5000  to  each  of  the  two 
trustees  named  therein,  on  condition  that  they  will  not  charge  or 
accept  any  further  sum  for  their  services  as  executors  and  trus- 
tees, are  taxable  under  the  Inheritance  Tax  law  as  passing  by  vir- 
tue of  the  will. 

Appeal  from  the  County  Court  of  Cook  county;  the 
Hon.  William  C.  DeWolf,  Judge,  presiding. 

Sheriff,  Dent,  Dobyns  &  Freeman,  for  appellants. 

P.  J.  LucEY,  Attorney  General,  and  Thos.  J.  Young, 
for  appellee. 

Mr.  Chief  Justice  Farmer  delivered  the  opinion  of 
the  court : 

This  is  an  appeal  from  a  judgment  of  the  county  court 
of  Cook  county  fixing  a  tax  under  the  Inheritance  Tax  stat- 
ute upon  bequests  made  by  the  will  of  Lucius  A.  Rowland, 
deceased.    Rowland  died  October  30,  1907.    By  his  will  he 
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named  his  widow  and  Aaron  W.  Bauder  and  Noah  J.  Ab- 
ram  executors.  The  widow  was  given  all  the  testator's 
estate  and  property  for  life.  After  her  death  the  will  pro- 
vided for  the  payment  of  legacies  to  certain  legatees  named, 
and  all  the  residue  of  the  estate  remaining  after  the  death 
of  the  widow  and  payment  of  legacies  was  to  be  held  in 
trust  by  Bauder  and  Abram  for  the  benefit  of  an  adopted 
son  of  the  testator  imtil  he  arrived  at  a  certain  age,  when 
it  was  to  be  turned  over  to  him  as  his  absolute  property. 
By  the  fourth  section  of  the  will  the  testator  gave  Bauder 
and  Abram,  who  were  named  to  act  as  trustees  after  the 
widow's  death,  $5000  each  on  condition  that  they  would 
not  charge  or  accept  any  further  sum  for  their  services  as 
executors  or  trustees.  The  only  question  for  decision  in 
this  case  is  whether  the  bequests  made  the  trustees  are 
subject  to  tax  under  the  Inheritance  Tax  statute.  The 
county  court  held  they  were,  and  Bauder  and  Abram  have 
appealed. 

Appellants  contend  the  statute  only  applies  to  gratuities 
or  gifts  passing  by  will,  and  has  no  application  when  the 
bequest  is  given  as  compensation  to  executors  and  trustees 
for  services  to  be  performed  by*  them.  The  question  is  new 
in  this  State,  but  considering  the  language  of  the  statute 
and  the  purposes  of  its  enactment  we  are  of  opinion  the 
judgment  of  the  county  court  was  correct.  Our  statute 
provides  that  "all  property  real,  personal  and  mixed,  which 
shall  pass  by  will  *  *  *  shall  be  and  is  subject  to  a  tax 
at  the  rate  hereinafter  specified,"  etc.  The  costs  and  ex- 
penses of  administration,  which  it  is  said  should  be  and  al- 
ways are  deducted,  do  not  pass  by  the  will.  It  is  true,  a 
trustee  in  this  State  is  entitled  to  compensation  for  his  ser- 
vices, and  if  the  will  contains  no  provision  for  such  com- 
pensation he  is  entitled  to  a  reasonable  allowance  to  be 
made  by  the  court.  But  this  affords  no  authority  to  ex- 
empt bequests  such  as  are  here  involved.  These  bequests 
are  property,  which  pass  to  the  donees  by  will  and  under 
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the  statute  are  subject  to  tax,  notwithstanding  the  condition 
attached  to  the  bequest.  It  is  not  like  the  case  where  a 
testator  owed  some  one  and  by  his  will  directed  the  pay- 
ment of  the  amount.  Rowland  owed  appellants  nothing. 
They  had,  of  course,  performed  no  services  as  executors  or 
trustees,  and  whether  they  ever  would  render  any  services 
as  trustees  was  uncertain,  for  the  widow  might  live  until 
the  son  arrived  at  the  age  when  the  property  became  his 
free  from  the  trust.  These  things  were  all  in  the  contem- 
plation of  the  testator  when  he  made  the  bequests.  He  de- 
sired the  appellants  to  have  the  money,  however  small  the 
value  of  any  service  rendered  might  be,  and  it  was  taxable 
as  property  passing  to  them  by  will.  In  State  v.  Probate 
Court,  loi  Minn.  485,  it  was  held  the  expense  of  adminis- 
tration was  proper  to  be  deducted  in  ascertaining  the  value 
of  an  estate  for  taxation  under  the  Inheritance  Tax  law, 
but  the  compensation  of  a  trustee  in  the  management  of 
the  estate  for  the  benefit  of  legatees  or  devisees  was  not 
proper  to  be  deducted.  In  Matter  of  Gould,  156  N.  Y. 
423,  the  testator  recited  in  his  will  that  one  of  his  sons 
had  for  twelve  years  devoted  himself  to  the  business  of 
the  testator.  The  testator  'fixed  the  value  of  such  services 
at  $5,000,000,  and  by  his  will  directed  the  payment  to  the 
son  of  that  amount.  The  court  held  the  bequest  was  sub- 
ject to  tax  because  the  statute  read  that  the  tax  should  be 
''imposed  upon  the  transfer  of  any  property  *  *  *  when 
the  transfer  is  by  will."  The  court  said  if  the  testator  did 
owe  his  son  the  amount  bequeathed,  he  selected  a  method 
for  payment- within  the  taxing  provisions  of  the  statute. 

In  our  opinion  the  exemption  of  the  bequests  to  appel- 
lants would  not  be  warranted  under  our  statute,  and  the 
judgment  of  the  county  court  is  affirmed. 

Judgment  affirmed. 
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DwiGHT  H.  Perkins,  Appellant,  vs.  Board  of  County 
Commissioners  of  Cook  County  et  al.  Appellees. 

Opinion  Hied  February  i6,  ipi6. 

1.  Constitutional  law — Forest  Preserve  act  of  1913  is  not  an 
act  to  regulate  county  affairs.  The  fact  that  under  the  Forest 
Preserve  act  of  1913  a  district  may  be  organized  which  will  em- 
brace an  entire  county  and  its  affairs  be  administered  by  the  same 
officers  who  conduct  and  manage  the  affairs  of  the  county  does  not 
make  the  act  one  regulating  county  affairs  within  the  meaning  of 
the  constitution,  as  the  conservation  of  forests  and  the  flora  and 
fauna  has  not  been  recognized  as  a  county  purpose. 

2.  Same — powers  of  counties  are  those  prescribed  by  law.  In 
Illinois,  counties  are  involuntary  municipal  corporations  organized 
for  the  purpose  of  aiding  in  the  proper  administration  of  the  af- 
fairs of  the  State  government,  and  the  powers  and  functions  of 
counties  are  those  prescribed  by  law. 

3.  Same — legislature  may  create  any  kind  of  corporation  to  aid 
in  the  administration  of  public  affairs.  The  legislature  may  create 
any  kind  of  a  corporation  it  sees  fit  to  aid  in  the  administration 
of  public  affairs  and  endow  such  corporation  and  its  officers  with 
such  powers  and  functions  as  it  deems  necessary. 

4.  Same — legislature  may  create  two  or  more  public  corpora- 
tions having  same  officers.  The  constitution  does  not  prohibit  the 
legislature  from  organizing  two  or  more  public  corporations  whose 
powers  and  functions  shall  be  exercised  by  the  same  officers. 

5.  Same — legislature  has  full  power  over  office  created  by  it. 
An  office  created  by  the  legislature  is  wholly  within  its  power, 
and  it  may  prescribe  the  powers  and  duties  of  the  incumbent  of 
such  office  and  the  manner  of  filling  it,  change  the  mode  or  man- 
ner of  filling  the  office  and  impose  additional  duties  upon  officers 
already  elected  or  appointed. 

6.  Same — what  docs  not  render  Forest  Preserve  act  of  ipi^  a 
local  or  special  law.  The  facts  that  forest  preserve  districts,  un- 
der the  Forest  Preserve  act  of  191 3,  are  confined  to  the  territorial 
limits  of  the  county  in  which  a  natural  forest  is  located,  and  that 
the  district  cannot  be  organized  unless  it  also  contains  a  city,  vil- 
lage or  town,  do  not  render  the  act  invalid  as  a  local  or  special 
law.     (People  v.  Rinaker,  252  111.  266,  distinguished.) 

7.  Same — test  in  determining  whether  law  is  general.  The  fact 
that  a  law  may  be,  or  seem  to  be,  arbitrary  in  some  of  its  provi- 
sions does  not  make  the  same  a  local  or  special  law,  but  the  test 
is  whether  the  law  operates  uniformly  throughout  the  State  upon 
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all  persons  and  localities  under  like  circumstances,  and  if  it  does 
the  law  is  general. 

8.  Same — Forest  Preserve  act  of  ipij  is  not  invalid  as  a  spe- 
cial law  regulating  elections.  The  Forest  Preserve  act  of  191 3  is 
not  invalid  as  a  special  act  regulating  elections,  as  the  legislature, 
in  providing  for  forest  preserve  districts,  had  the  right  to  provide 
for  the  submission  of  the  question  of  the  organization  of  such  a 
district  to  the  legal  voters  of  the  proposed  district  and  to  pre- 
scribe the  manner  of  conducting  the  election. 

9.  Same — Forest  Preserve  act  of  ipis  not  invalid  as  authoriz- 
ing tax  for  private  purpose.  Under  the  Forest  Preserve  act  of 
191 3  the  land  acquired  by  the  district  becomes  the  property  of  the 
district  and  its  improvement  in  accordance  with  the  provisions  of 
the  act  must  be  regarded  as  a  public  purpose,  and  the  act  is  there- 
fore not  invalid  as  authorizing  the  levying  of  taxes  for  a  private 
purpose  nor  for  a  purpose  from  which  the  tax-payer  receives  no 
benefit. 

10.  Same — Forest  Preserve  act  does  not  contain  matters  out- 
side the  scope  of  its  title.  The  provisions  of  sections  5  and  6  of 
the  Forest  Preserve  act  of  191 3  authorizing  the  creation  of  forest 
preserve  districts  for  "the  education,  pleasure  and  recreation  of 
the  public"  and  the  laying  out  of  paths,  driveways  and  roadways 
for  the  use  of  the  forest  preserve  by  the  public,  are  within  the 
scope  of  the  title  of  the  act  and  do  not  render  the  same  invalid. 
(People  V.  Rinaker,  252  111.  266,  explained.) 

11.  Same — acquiring  of  lands  is  germane  to  the  purpose  of  the 
Forest  Preserve  act  of  1913.  The  acquiring  of  lands  containing 
natural  forests  and  setting  the  same  aside  as  forest  preserves  are 
germane  to  the  purpose  of  the  Forest  Preserve  act  of  191 3  as  ex- 
pressed in  its  title,  as  it  is  not  necessary  that  the  title  of  an  act 
shall  minutely  and  exactly  express  every  related  matter  which  is 
included  in  the  act. 

12.  Same — what  is  meant  by  ''subject"  of  an  act.  The  "sub- 
ject" of  an  act,  as  that  term  is  used  in  the  constitution,  means  the 
matter  or  thing  forming  the  groundwork  of  the  act,  which  may 
include  many  parts,  so  long  as  they  are  all  germane  to  the  act, 
and  which,  if  traced  back,  will  lead  the  mind  to  the  subject  of  the 
act  as  the  generic  head. 

13.  Same — Forest  Preserve  act  of  1913  is  not  invalid  as  being 
incapable  of  execution.  The  Forest  Preserve  act  of  19 13,  while 
some  of  its  terms  may  be  open  to  criticism,  is  not  so  indefinite  or 
incapable  of  execution  as  to  render  it  invalid,  and  the  question  of 
the  wisdom,  policy  or  practicability  of  the  act  is  not  one  for  the 
courts  to  determine. 
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14.  Forest  preserves — act  of  ipij  authorises  issuing  of  bonds. 
Section  13  of  the  Forest  Preserve  act  of  191 3  is  sufficient  to  au- 
thorize the  issuing  of  bonds  for  the  purpose  of  creating  and  man- 
aging a  forest  preserve  district. 

15.  Same — ordinance  of  a  forest  preserve  district  for  issuing 
bonds  must  be  published.  Under  section  1 1  of  the  Forest  Preserve 
act  of  1 91 3  an  ordinance  of  a  forest  preserve  district  authorizing 
the  issuing  of  bonds  is  required  to  be  published,  where  its  effect 
is  to  appropriate  money  in  the  form  of  the  credit  of  the  district 
for  the  payment  of  the  principal  and  interest  of  the  bonds  and  to 
provide  for  a  direct  annual  tax  to  produce  the  funds  required. 

16.  Publication — publication  of  notice  in  newspaper  printed 
in  foreign  language  is  not  good.  The  publication  of  a  notice  or 
ordinance  in  a  newspaper  printed  in  a  foreign  language  is  not 
good,  even  though  the  notice  or  ordinance  is  printed  in  the  Eng- 
lish language  in  such  newspaper. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Frederick  A.  Smith,  Judge,  presiding. 

Elmer  M.  Liessmann,  (Albert  M.  Kales,  of  coun- 
sel,) for  appellant. 

Adolph  D.  Weiner,  and  Francis  A.  McDonnell, 
(Gregory  &  McNab,  and  Albert  S.  Long,  of  counsel,) 
for  appellees. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  court : 

Appellant,  Dwight  H.  Perkins,  filed  his  bill  in  chancery 
in  the  circuit  court  of  Cook  county  against  appellees,  the 
Board  of  County  Commissioners  of  Cook  County,  the  mem- 
bers of  said  board  as  individuals,  the  alleged  Forest  Pre- 
serve Commissioners  of  the  Forest  Preserve  District  of 
Cook  County,  Robert  M.  Sweitzer,  county  clerk,  and  Henry 
Stuckart,  county  treasurer  and  ex-officio  county  collector 
of  Cook  county,  to  enjoin  the  issue,  sale  and  disposition  of 
$1,000,000  worth  of  bonds  of  the  Forest  Preserve  District 
of  Cook  County,  Illinois,  issued  pursuant  to  an  ordinance 
of  said  forest  preserve  district,  and  to  enjoin  any  attempt 
to  levy  the  tax  provided  for  by  the  ordinance  for  the  pay- 
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ment  of  either  the  principal  or  interest  on  said  bonds,  and 
the  county  treasurer  from  collecting  any  part  of  any  tax 
that  might  be  extended  on  the  tax  books  of  the  county 
for  the  payment  of  either  the  principal  or  interest  on  such 
bonds,  and  to  require  appellees  to  cancel  or  deliver  up  said 
bonds  so  that  the  same  might  be  canceled  and  destroyed. 
A  general  demurrer  was  sustained  to  the  bill,  and  appellant 
electing  to  abide  by  his  bill,  a  decree  was  entered  dismissing 
the  same  for  want  of  equity.    This  appeal  followed. 

The  bill  charges  that  the  Forest  Preserve  act  of  June  27, 
191 3,  was  adopted  in  Cook  county,  and  that  pursuant  to 
said  act  such  proceedings  were  had  in  the  circuit  court  of 
that  county  that  a  decree  was  entered  November  30,  I9i4> 
organizing  the  Forest  Preserve  District  of  Cook  County, 
having  boundaries  co-terminous  with  the  boundaries  of  the 
territory  embraced  in  that  county;  that  on  February  11, 
191 5,  the  Board  of  County  Commissioners  of  Cook  County, 
assuming  to  act  as  the  Board  of  Forest  Preserve  Commis- 
sioners of  Cook  county,  adopted  an  ordinance  authorizing 
$1,000,000  of  bonds  of  the  said  forest  preserve  district  to 
be  issued  and  for  the  levying  of  a  direct  annual  tax  on  all 
of  the  taxable  property  in  the  forest  preserve  district  suf- 
ficient to  produce  a  sum  each  year  for  paying  the  interest 
on  all  such  bonds  and  the  principal  of  all  bonds  maturing 
each  year,  as  provided  in  such  ordinance.  A  copy  of  the 
ordinance  was  attached  to  the  bill,  which  recites  that  for  the 
purpose  of  creating  and  managing  the  Forest  Preserve  Dis- 
trict of  Cook  County  there  is  authorized  to  be  issued  for- 
est preserve  district  bonds  to  the  amount  of  $1,000,000, 
consisting  of  2000  bonds  of  $500  each,  dated  July  i,  1915, 
and  maturing  in  amounts  of  $60,000  each  year  from  19 15 
to  1933,  inclusive,  and  $40,000  January  i,  1934,  and  bear- 
ing interest  at  the  rate  of  four  per  cent  per  annum,  payable 
semi-annually,  and  that  there  shall  be  levied  a  direct  annual 
tax  each  year  sufficient  to  pay  the  amount  of  interest  on 
such  bonds  and  the  bonds  maturing  each  year  for  said  years, 
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the  tax  to  be  included  in  the  annual  appropriation  bill  for 
each  of  those  years,  and  authorizes  the  bonds  to  be  sold, 
from  time  to  time,  as  proceeds  are  needed  for  the  purposes 
authorized  by  the  ordinance,  and  further  provides  that  the 
ordinance  shall  be  in  force  and  effect  from  and  after  its 
passage,  approval  and  publication.    The  bill  further  charges 
that  the  ordinance  was  published  March  12,  191 5,  in  the 
English  language  in  the  Staats-Zeitung,  a  newspaper  pub- 
lished in  the  German  language  and  read  only  by  those  of 
German"  nationality  who  adhere  to  the  German  language  in 
preference  to  the  language  of  this  country,  and  was  not 
published  in  any  other  newspaper  in  the  county;   that  the 
Forest  Preserve  act  of  June  27,  191 3,  is  unconstitutional 
and  void  in  that  it  conflicts  with  section  22  of  article  4  of 
the  constitution,  which  prohibits  special  legislation  regu- 
lating county  and  township  affairs,  and  with  section  13  of 
article  4  of  the  constitution,  in  that  it  contains  matters  not 
expressed  in  its  title  and  is  indefinite  and  uncertain  in  its 
provisions,  and  in  conflict  with  section  i  of  the  fourteenth 
amendment  to  the  constitution  of  the.  United  States,  in  that 
it  denies  to  the  citizens  of  Cook  county  equal  protection  of 
the  laws ;  also,  that  the  bonds  issued  are  void  for  the  rea- 
son that  the  act  provides  that  all  ordinances  imposing  a  fine 
or  penalty  or  making  any  appropriation  of  money  shall  be 
published  in  some  newspaper  published  in  such  district  or 
having  a  general  circulation  in  such  district,  and  that  the 
publishing  of  such  ordinance  in  a  newspaper  printed  in  a 
foreign  language  is  not  such  publication  as  the  law  requires. 
The  bill  concludes  with  a  prayer  for  an  injunction  restrain- 
ing the  issuing  and  selling  or  otherwise  disposing  of  said 
bonds  or  any  part  thereof,  or  attempting  to  levy  any  tax 
whatever  for  the  payment  of  either  the  principal  or  inter- 
est on  such  bonds;   that  the  county  treasurer,  as  ex-officio 
county  collector  of  that  county,  be  restrained  from  collect- 
ing or  attempting  to  collect  any  tax  that  may  thereafter  be 
extended  on  the  tax  books  of  the  county  for  the  purpose  of 
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raising  funds  to  pay  either  the  interest  or  principal  of  such 
bonds,  and  that  the  bonds  may  be  ordered  delivered  up  and 
canceled,  and  for  such  other  and  further  relief  in  the  prem- 
ises as  equity  may  require.  By  reason  of  the  constitutional 
questions  involved  the  appeal  is  taken  direct  to  this  court. 

The  act  in  question  is  entitled  "An  act  to  provide  for 
the  creation  and  management  of  forest  preserve  districts 
and  repealing  certain  acts  therein  named."  (Laws  of  1913, 
P-  385.)  The  substance  of  its  essential  provisions  which  are 
necessary  to  an  understanding  of  the  questions  raised  and 
argued  in  the  briefs  is  as  follows : 

Section  i  authorizes  the  organization  of  a  forest  pre- 
serve district  wherever  any  area  of  contiguous  territory 
lying  wholly  within  one  county  contains  one  or  more  natu- 
ral forests  or  parts  thereof  and  one  or  more  cities,  towns 
or  villages,  upon  the  petition  of  five  hundred  legal  voters 
residing  within  the  limits  of  such  proposed  district,  the  peti- 
tion to  be  addressed  to  the  circuit  judge  of  the  county  in 
which  the  proposed  district  lies  and  to  contain  a  description 
of  the  territory  intended  to  be  embraced  in  such  district 
and  the  name  of  such  district.  Upon  the  filing  of  such 
petition  in  the  office  of  the  clerk  of  the  circuit  court  it  is 
made  the  duty  of  the  circuit  judge  to  fix  upon  a  day  and 
hour  for  a  public  consideration  of  the  petition,  which  shall 
not  be  less  than  fifteen  days  after  the  filing  of  a  petition, 
and  to  give  notice  of  such  hearing  by  publication  for  three 
successive  days  in  some  newspaper  having  a  general  circu- 
lation in  the  territory  proposed  to  be  embraced  in  such  dis- 
trict, the  date  of  the  last  publication  to  be  not  less  than  five 
days  prior  to  the  time  set  for  the  public  hearing  at  which 
any  property  owner  in  the  proposed  district  may  appear  and 
be  heard,  and  that  if  the  judge  finds  that  all  of  the  provi- 
sions of  the  act  have  been  complied  with  he  shall  cause  an 
order  to  be  entered  upon  the  records  of  the  court  fixing  and 
defining  the  boundaries  and  the  name  of  the  proposed  dis- 
trict in  accordance  with  the  prayer  of  the  petition.    If  more 
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than  one  petition  is  filed  in  the  same  county  before  the  time 
fixed  for  the  hearing  on  the  first  petition,  the  public  consid- 
eration of  the  first  petition  is  to  be  postponed  and  the  hear- 
ing on  all  petitions  set  for  the  same  day  and  hour,  and  if 
it  shall  be  found  that  any  of  the  territory  embraced  in  the 
petitions  is  included  in  or  contiguous  to  the  territory  em- 
braced in  any  other  petition  the  judge  may  include  all  of 
the  territory  ^described  in  such  petitions  in  one  district,  and 
shall  fix  the  name-proposed  in  the  first  petition  as  the  name 
of  the  district  and  enter  an  order  fixing  and  defining  the 
boundaries  of  such  proposed  district,  and  order  the  question 
of  the  organization  of  such  proposed  district  submitted  to 
the  legal  voters  of  such  proposed  district  at  a  general  or 
special  election  held  therein,  and  provides  the  manner  for 
giving  notice  of  such  election. 

Section  2  prescribes  the  form  of  the  ballot  to  be  used 
at  such  election  and  provides  that  the  returns  of  the  elec- 
tion shall  be  to  the  clerk  of  the  circuit  court  and  canvassed 
by  him  and  a  statement  of  the  result  entered  upon  the  rec- 
ords of  such  court,  and  that  if  a  majority  of  votes  cast  in 
any  district  upon  such  question  is  in  favor  of  organization, 
such  forest  preserve  district  shall  be  deemed  organized  un- 
der the  act. 

Section  3  requires  courts  to  take  judicial  notice  of  for- 
est preserve  districts  organized  under  the  act,  and  provides 
that  its  aflFairs  shall  be  managed  by  a  board  of  commission- 
ers, consisting  of  a  president  and  four  members  to  be  ap- 
pointed by  the  president  of  the  board  of  county  commission- 
ers or  chairman  of  the  board  of  supervisors  of  the  county 
in  which  such  forest  preserve  district  is  situated;  that  its 
members  shall  be  legal  voters  in  the  district,  no  more  than 
three  of  whom  shall  be  of  the  same  political  party;  that 
after  the  appointment  of  the  first  board  of  commissioners 
such  forest  preserve  district  shall  be  construed  in  law  and 
equity  a  body  corporate  and  politic,  and  as  such  may  sue 
and  be  sued,  contract  and  be  contracted  with,  and  acquire 
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and  hold  real  and  personal  estate  necessary  for  corporate 
purposes,  etc.  In  case  the  boundaries  of  the  district  are 
co-extensive  with  those  of  any  county,  city,  village,  incor- 
porated town  or  sanitary  district,  the  corporate  authorities 
of  such  municipality  shall  exercise  the  powers  and  perform 
the  functions  and  duties  of  the  commissioners  provided  for 
in  that  section,  and  in  such  case  no  commissioners  shall  be 
appointed  for  the  district. 

Section  4  provides  that  if  any  member  of  the  board  of 
commissioners  shall  remove  from  the  district  his  office  shall 
become  vacant  and  his  successor  shall  be  appointed  for  the 
remainder  of  his  term. 

Section  5  provides  that  the  district  shall  have  the  power 
to  create  forest  preserves,  and  for  that  purpose  may  acquire 
and  hold  lands  containing  one  or  more  natural  forests  or 
parts  thereof,  for  the  purpose  of  protecting  and  preserving 
the  flora  and  fauna  and  scenic  beauties  within  such  district, 
and  to  protect  and  preserve  the  lands  as  nearly  as  may  be 
in  their  natural  state,  for  the  purpose  of  education,  recre- 
ation and  pleasure  of  the  public. 

Section  6  provides  that  the  commissioners  shall  have 
the  power  to  acquire  by  gift,  grant,  devise  or  purchase,  or 
by  condemnation,  any  and  all  grounds  and  lands  within 
the  district  containing  one  or  more  natural  forests  or  parts 
thereof,  for  the  purpose  of  creating,  laying  out  and  main- 
taining such  forest  preserves  as  they  may  deem  proper  or 
desirable,  and  to  establish,  lay  out,  imj[)rove  and  maintain 
such  convenient  and  appropriate  paths,  driveways  and  road- 
ways in  and  through  such  forest  preserves  as  they  shall 
deem  desirable  or  necessary  for  the  use  of  such  forest  pre- 
serves by  the  public,  and  that  in  all  cases  where  lands  are 
acquired,  the  title  thereto  shall  be  taken  in  fee  simple  ab- 
solute and  not  be  terminated  or  defeated  by  abandonment 
of  the  use  for  which  they  were  acquired,  and  that  any  lands 
so  acquired  may  be  sold  by  vote  of  all  the  members  of  such 
board,  the  sale,  however,  not  to  become  effective  until  it  is 
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approved  by  the  board  of  county  commissioners  or  board  of 
supervisors  of  the  county  in  which  such  district  is  located. 

Sections  7  and  8  provide  that  the  commissioners  shall 
have  power,  by  ordinance,  to  regulate  and  control  the  speed 
of  travel  on  all  paths,  driveways  and  roadways  within  the 
forest  preserve,  and  to  pass  and  enforce  all  necessary  ordi- 
nances, rules  and  regulations  for  the  management  of  the 
property  and  conduct  of  the  business  of  the  district,  and  to 
appoint  such  officers  and  employees  as  may  be  necessary,  all 
of  whom,  excepting  the  treasurer  and  attorney,  shall  be  un- 
der the  civil  service  rules  and  regfulations  provided  for  by 
section  9  of  the  act,  which  provides  that  where  the  county 
in  which  a  forest  preserve  district  is  located  shall  be  gov- 
erned by  any  law  regulating  civil  service,  the  method  of  se- 
lecting its  employees  shall  be  in  the  manner  provided  by 
the  law  regfulating  civil  service  in  the  county. 

.  Sections  10,  11  and  12  provide  for  the  keeping  of  a 
record  of  all  ordinances  and  proceedings  of  the  commis- 
sioners and  for  the  making  of  annual  reports  to  the  board 
of  county  commissioners  or  to  the  board  of  supervisors, 
as  the  case  may  be,  of  the  revenues  received,  expenditures 
made,  land  acquired,  the  progress  of  construction  work,  the 
condition  of  the  property,  and  such  other  matters  as  may 
have  been  acted  upon  during  the  previous  year;  that  all 
ordinances  imposing  a  fine  or  penalty  or  making  any  ap- 
propriation shall,  within  ten.  days  after  their  passage,  be 
published  at  least  once  in  some  newspaper  published  in  the 
district  or  having  a  general  circulation  therein,  and  that  no 
such  ordinance  shall  take  effect  until  ten  days  after  it  is 
so  published ;  that  all  other  ordinances  and  resolutions  shall 
take  effect  from  and  after  their  passage  unless  otherwise 
provided.  The  manner  in  which  the  same  may  be  proved 
and  the  manner  of  conducting  the  meetings  of  such  board 
of  conjmissioners  is  also  set  out. 

Section  13  provides  that  the  commissioners  of  any  for- 
est preserve  district  shall  have  power  to  raise  money,  by 
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general  taxation,  for  any  of  the  purposes  enumerated  in  the 
act,  and  to  borrow  money  upon  the  credit  of  the  district 
and  issue  bonds  therefor,  provided  the  amount  of  the  in- 
debtedness, including  existing  indebtedness,  in  the  aggregate 
shall  not  exceed  one  percentum  of  the  assessed  value  of 
the  taxable  property  in  the  district ;  that  before  any  bonds 
are  issued  the  commissioners  shall  provide,  by  ordinance, 
for  an  annual  tax  sufficient  to  pay  the  interest  on  such 
bonds  as  it  falls  due  and  the  bonds  as  they  mature;  that 
the  bonds  shall  be  divided  into  series,  the  first  of  which 
shall  mature  not  later  than  five  years  after  date  and  the 
last  of  which  shall  mature  not  later  than  twenty  years  after 
the  date  of  issue ;  that  all  general  taxes  levied  by  the  com- 
missioners shall  be  levied  at  the  same  time  and  in  the  same 
manner  as  taxes  are  levied  for  cities  and  villages,  provided 
the  amount  levied  in  one  year  shall  not  exceed  the  rate  of 
one  mill  on  the  dollar,  all  money  collected  under  the  pro- 
visions of  the  act  to  be  paid  to  the  treasurer  of  such  district. 

Section  14  provides  that  any  territory  adjoining  any 
forest  preserve  district  organized  under  the  act  may  become 
a  part  of  such  district  upon  filing  with  the  county  judge 
of  the  county  in  which  such  district  is  located  a  petition 
signed  by  not  less  than  ten  per  cent  of  the  legal  voters  re- 
siding within  the  territory  proposed  to  be  annexed,  who 
shall  thereupon  submit  at  the  next  general  election  held  in 
the  territory  proposed  to  be  annexed,  the  question  of  such 
annexation ;  that  the  vote  shall  be  canvassed  in  the  manner 
provided  for  the  canvassing  of  votes  upon  the  question  of 
creating  forest  preserve  districts,  and  that  if  a  majority  of 
votes  cast  upon  such  question  shall  be  in  favor  of  annexa- 
tion, such  territory  proposed  to  be  annexed  shall  become 
and  be  a  part  of  such  proposed  district,  and  section  15  ex- 
pressly repeals  the  Forest  Preserve  act  of  May  18,  1905. 

It  is  first  insisted  that  the  act  in  question  is  invalid  as 
a  local  or  special  law  regulating  county  affairs  and  also  as 
one  providing  for  the  opening  and  conducting  of  an  elec- 


hk.  '18.]      Perkins  v,  Comrs.  of  Cook  County.  459 

tion.  In  this  connection  our  attention  is  called  to  People 
V.  Board  of  Election  Comrs,  221  111.  9,  in  which  it  was  held 
that  when  the  constitution  speaks  of  affairs  of  a  county  it 
refers  to  those  affairs  which  affect  the  people  of  the  whole 
county  and  includes  all  affairs  which  relate  to  the  county 
in  its  organic  and  corporate  capacity,  and  it  is  insisted,  un- 
der the  holding  in  that  case,  that  inasmuch  as  a  forest  pre- 
serve district  may  be  organized  so  as  to  include  an  entire 
county,  in  which  event  its  affairs  are  to  be  controlled  and 
managed  by  the  same  officers  who  conduct  and  manage  the 
affairs  of  the  county,  the  act  in  question  is  one  regulating 
county  affairs.  The  fact  that  such  district  may  embrace  the 
entire  county  and  its  affairs  be  administered  by  the  same 
officers  who  conduct  and  manage  the  affairs  of  the  county 
does  not  render  the  act  one  regulating  county  affairs  un- 
less the  acts  performed  by  such  officers  in  their  capacity 
as  commissioners  of  such  forest  preserve  district  are  duties 
and  functions  which  properly  belong  to  the  administration 
of  county  affairs.  In  this  State  counties  are  involuntary 
municipal  corporations  organized  for  the  purpose  of  aiding 
in  the  proper  and  more  efficient  administration  of  the  af- 
fairs of  State  government,  and  the  powers  and  functions 
of  the  officers  of  counties  are  prescribed  by  law.  (11  Cyc. 
341-343.)  Counties  are  purely  of  a  political  character  and 
their  functions  are  wholly  of  a  public  nature.  They  are 
organized  as  subordinate  agencies  of  the  State  government 
for  the  purpose  of  exercising  some  of  the  functions  of  State 
government,  and  not  exclusively  for  the  common  benefit  of 
the  citizens  or  property  holders  within  their  boundaries.  In 
this  respect  they  are  distinguishable  from  other  municipal 
corporations,  which  are  usually  voluntary  corporations  or- 
ganized primarily  for  the  purpose  of  endowing  the  inhab- 
itants of  a  specified  territory  with  powers  of  local  govern- 
ment for  the  benefit  of  the  citizens  and  property  owners 
within  their  limits.  The  conservation  of  the  forests  and  the 
flora  and  fauna  lying  within  their  boundaries  has  not  been 
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deemed  one  of  their  proper  powers,  duties  or  functions. 
(Kurd's  Stat.  1913,  chap.  34,  sees.  24-26.)  That  the  leg- 
islature might  have  made  them  such  did  not  deprive  it  of 
the  power  to  create  other  corporations  for  such  purposes. 
The  power  of  the  legislature  in  this  State  to  create  public 
corporations  is  practically  unlimited.  It  may  create  any 
conceivable  kind  of  a  corporation  it  sees  fit  for  the  more 
efficient  administration  of  public  aflfairs  and  endow  such 
corporation  and  its  officers  with  such  powers  and  functions 
as  it  deems  necessary  and  proper  for  the  administration  of 
such  corporate  powers  and  affairs.  (People  v.  Bozvman, 
247  111.  276.)  For  this  purpose  it  may  provide  for  the 
organization  of  corporations  which  embrace  territory  situ- 
ated wholly  within  or  partly  within  and  partly  without  the 
boundaries  of  another  rtiunicipal  corporation.  As  said  in 
People  V.  Nibbe,  150  111.  269:  "It  cannot  be  doubted  that 
the  legislature  has  the  power  to  authorize  the  organization 
of  municipal  corporations  for  one  purpose,  embracing  ter- 
ritory situated  wholly  or  partly  within  the  boundaries  of 
another  municipal  corporation  already  organized  for  an- 
other purpose."  In  People  v.  Bowman,  supra,  it  is  said: 
"While  two  municipal  corporations  cannot  have  jurisdic- 
tion and  control,  at  one  time,  of  the  same  territory  for 
the  same  purpose,  no  constitutional  objection  exists  to  the 
power  of  the  legislature  to  authorize  the  formation  of  two 
municipal  corporations  in  the  same  territory  at  the  same 
time  for  different  purposes,  and  to  authorize  them  to  co- 
operate, so  far  as  co-operation  may  be  consistent  wijth  or 
desirable,  for  the  accomplishment  of  their  respective  pur- 
poses." Such  is  precisely  the  situation  presented  here.  The 
legislature  has  provided  by  general  law  for  the  organiza- 
tion of  forest  preserve  districts  whose  boundaries  may  be 
co-extensive  with  those  of  another  municipality,  such  as  a 
county,  city,  village  or  town,  and  that  such  districts  may 
embrace  two  or  more  of  such  smaller  municipalities  situated 
wholly  within  the  boundaries  of  a  county,  and  that  when 
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they  are  so  organized  with  boundaries  co-extensive  with 
those  of  such  other  municipalities,  the  officers  of  the  latter 
corporation  shall  also  perform  the  duties  and  functions  of 
the  officers  (commissioners)  of  such  forest  preserve  dis- 
trict. In  making  such  provision  the  legislature  doubtless 
deemed  that  better  co-operation  would  be  secured  between 
the  two  municipalities  in  that  way.  The  constitution  of 
this  State  contains  no  prohibition  against  the  organization 
of  two  or  more  corporations  whose  powers  and  functions 
are  to  be  performed  by  the  same  officers,  and  we  are  not 
authorized  to  declare  the  act  invalid  because  it  contains  such 
provision.  In  creating  municipal  corporations  the  legisla- 
ture must  necessarily  provide  the  officers  by  and  through 
whom  their  corporate  powers  and  functions  are  to  be  per- 
formed. In  the  matter  of  creating  such  offices  and  provid- 
ing the  manner  in  which  they  shall  be  filled  the  legislative 
power  is  supreme.  ( 1 1  Cyc.  343. )  The  law  is  now  well 
settled  in  this  State  that  when  the  legislature  creates  an 
office  such  office  is  wholly  within  the  power  of  the  legisla- 
ture creating  it,  and  it  may  prescribe  the  powers  and  duties 
of  the  incumbent  of  such  office  and  the  manner  of  filling 
the  office,  and  may,  from  time  to  time,  change  the  manner 
or  mode  by  which  such  office  shall  be  filled.  (Scozvn  v. 
Csarnecki,  264  III.  305;  People  v.  Af  organ,  90  id.  558; 
People  V.  Kipley,  171  id.  44;  People  v.  Loeffler,  175  id. 
585.)  The  legislature  also  has  the  power  to  impose  ad- 
ditional duties  upon  officers  already  elected  or  appointed. 
(Jones  V.  O'Connell,  266  111.  443.)  It  was  therefore  clearly 
within  the  power  of  the  legislature,  in  providing  for  the 
creation  of  forest  preserve  districts,  to  provide  the  officers 
by  and  through  whom  its  powers  should  be  exercised,  the 
manner  of  their  election  or  appointment,  or  that  such  pow- 
ers and  functions  shall  be  performed  by  some  officers  al- 
ready provided  for  by  law.  The  act  in  question,  therefore, 
cannot  be  held  invs^lid,  because  of  these  provisions,  as  one 
regulating  county  affairs,  any  more  than  it  can  be  held 
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invalid  as  one  regulating  the  affairs  of  cities,  villages  or 
towns,  whose  officers  exercise  the  same  powers  and  func- 
tions (as  forest  preserve  commissioners  when  forest  pre- 
serve districts  are  organized  with  boundaries  co-extensive 
with  such  municipalities)  as  the  board  of  county  commis- 
sioners or  supervisors  exercise  in  districts  whose  boundaries 
are  co-extensive  with  those  of  a  county.  In  neither  event 
can  such  officers  be  said  to  be  officers  of  such  municipalities 
when  in  the  discharge  of  their  duties  as  officers  of  such 
forest  preserve  districts. 

Neither  do  we  think  the  fact  that  forest  preserve  dis- 
tricts are  confined  to  the  territorial  limits  of  the  county  in 
which  a  natural  forest  is  situated  and  the  organization  of 
such  districts  is  prohibited  unless  they  also  contain  a  city, 
village  or  town,  renders  the  act  invalid  as  a  local  or  spe- 
cial law.  While  it  is  difficult  to  see  any  possible  connection 
between  an  area  of  contiguous  territory  containing  one  or 
more  natural  forests  and  the  desirability  of  having  such  dis- 
trict also  contain  one  or  more  cities,  villages  or  towns,  and 
while  the  provision  confining  the  district  to  the  county  in 
which  such  natural  forest  preserve  is  situated  seems  purely 
arbitrary,  still  the  conditions  under  which  such  corporations 
may  be  organized  and  the  extent  of  the  territory  to  be  em- 
braced therein  are  matters  so  largely  for  legislative  deter- 
mination that  provisions  of  that  character,  alone,  are  not 
sufficient  to  render  the  act  invalid  as  a  local  or  special  law. 
The  fact  that  a  law  may  be,  or  seem  to  be,  arbitrary  and 
unreasonable  in  some  of  its  provisions  does  not  render  the 
same  a  local  or  special  law.  The  test  is,  is  it  a  general  law 
and  does  it  operate  uniformly  throughout  the  State  upon  all 
persons  and  localities  under  like  circumstances?  If  it  does, 
it  is  not  obnoxious  to  the  provision  of  the  constitution  for- 
bidding the  enactment  of  local  or  special  laws.  (Cummings 
V.  City  of  Chicago,  144  111.  563 ;  People  v.  People's  Gas- 
light Co.  205  id.  482;  Wilcox  V.  People,  237  id.  421.) 
The  act  in  question  is  general  in  its  terms  and  provisions. 
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It  applies  alike  to  all  counties  in  the  State  similarly  situ- 
ated,— ^that  is,  which  contain  one  or  more  natural  forests 
and  a  city,  town  or  village;   and  in  case  there  are  several 
natural  forests  in  the  county  it  permits  the  organization  of 
as  many  forest  preserve  districts  ip  such  county  as  there  are 
forest  preserves  capable  of  being  organized  into  districts 
which  contain  one  or  more  cities,  villages  or  towns,  or  the 
organization  of  all  of  the  contiguous  forest  preserves  into 
one  forest  preserve  district  or  the  whole  county  into  such 
a  district,  and  authorizes  the  commissioners  of  such  district 
to  lay  out  and  preserve  as  many  of  such  forests  as  they 
may  deem  desirable  or  necessary  for  the  public  good.     In 
this  respect  the  act  is  entirely  different  from  the  act  of 
1909,  which  was  held  invalid  in  People  v.  Rinaker,  252  111. 
266,  which  prohibited  the  organization  of  more  than  one 
forest  preserve  district  in  any  one  county,  wholly  regardless 
of  the  number  of  natural  forests  which  it  might  contain. 
The  reason  underlying  the  decision  in  that  case  was,  that 
the  desirability  of  protecting  and  preserving  the  flora,  fauna 
and  scenic  beauty  might  be  as  great  in  the  case  of  one  of 
such  forests  as  in  that  of  another,  and  that  when  one  such 
district  was  organized  the  power  to  organize  another  dis- 
trict in  that  county  was  exhausted,  so  that  the  act,  in  effect, 
granted  a  special  privilege  to  the  citizens  of  the  locality  in 
such  county  who  were  first  in  securing  the  organization  of 
the  territory  as  a  forest  preserve  district  and  withheld  the 
same  privilege  from  other  citizens  of  the  same  county  simi- 
larly situated,  and  for  that  reason,  among  others,  the  act  of 
1909  was  held  unconstitutional  and  void  as  special  legisla- 
tion.    But  those  features  have  been  eliminated  from  the 
act  in  question,  so  what  is  there  said  has  no  application  to 
the  case  at  bar. 

Neither  do  we  think  the  act  can  be  held  invalid  as  a 
special  act  regulating  the  opening  and  conducting  of  elec- 
tions. The  legislature,  in  providing  for  the  organization  of 
this  class  of  municipal  corporations,  had  a  right  to  provide 
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for  the  submission  of  the  question  of  the  organization  of 
such  a  district  to  the  legal  voters  of  the  territory  proposed 
to  be  embraced  in  such  district,  and  in  so  doing  it  nec- 
essarily prescribed  the  manner  of  holding  and  conducting 
such  election.  The  act  in^question  does  nothing  more  than 
this,  and  can  no  more  be  held  invalid  as  a  special  law  regu- 
lating the  opening  and  conducting  of  elections,  than  can 
the  provisions  of  the  City  and  Village  act  which  prescribe 
the  manner  of  conducting  elections  held  for  the  purpose  of 
voting  upon  the  question  of  the  organization  of  such  mu- 
nicipalities or  the  annexation  of  one  or  more  of  such  mu- 
nicipalities to  each  other.  Such  laws  have  been  uniformly 
sustained. 

It  is  next  insisted  that  the  act  authorizes,  the  levying  of 
a  tax  for  a  purpose  which  is  not  a  public  purpose,  within 
the  meaning  of  the  law.  The  cases  cited  and  relied  upon 
as  sustaining  this  contention  are  State  v.  Donald,  i6o  Wis. 
21,  and  Deal  v.  Mississippi  County,  107  Mo.  464,  neither 
of  which  is  in  point  or  decisive  of  the  questions  here  in- 
volved. The  decision  in  the  Wisconsin  case  was  based  up- 
on the  peculiar  provision  of  the  constitution  of  that  State 
which  prohibited  the  State  from  contracting  "any  debt  for 
works  of  internal  improvement  or  being  a  party  to  carry- 
ing on  such  works,"  and  the  further  provision  that  "the 
legislature  shall  provide  an  annual  tax  sufficient  to  defray 
the  estimated  expenses  of  the  State  for  each  year."  It  ap- 
pears that  there  had  been  three  attempts  to  amend  the  con- 
stitution of  that  State  by  adding  to  the  section  regulating 
internal  improvements  the  further  provision  that  the  State 
might  appropriate  money  for  the  purpose  of  acquiring,  pre- 
serving and  developing  the  water  power  and  forests  of 
the  State,  which  amendments  failed  to  become  effective  be- 
cause of  irregularities  in  the  manner  in  which  they  were 
attempted  to  be  made.  It  was  there  held  that  the  act  in 
question  was  one  creating  a  debt  on  account  of  work  of 
internal  improvement  and  for  the  purpose  of  carrying  on 
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the  same,  and  that  the  provision  for  the  raising  of  an  an- 
nual tax  sufficient  to  defray  the  estimated  expenses  of  the 
State  for  each  year  was  a  limitation  upon  the  purpose  for 
which  the  State  might  levy  a  tax,  and  that  a  tax  levied 
for  the  purpose  of  acquiring  and  keeping  up  a  forest  pre- 
serve did  not  constitute  a  "State  expense,"  within  the  mean- 
ing of  that  term  as  used  in  the  constitution,  and  for  those 
reasons,  among  others,  the  act  there  in  question  was  held 
invalid.  Our  constitution  contains  no  similar  provision, 
and  for  that  reason  the  case  cited  is  not  in  point.  In  the 
other  case  the  act  in  question  provided  for  the  payment  of 
a  bounty  for  a  period  of  years  to  every  person  planting  one 
or  more  acres  of  prairie  with  any  kind  of  forest  trees  ex- 
cept black  locust  and  successfully  growing  and  cultivating 
the  same  for  three  years,  etc.,  the  bounty  to  be  paid  by  the 
county  in  which  the  trees  were  planted  and  cultivated.  The 
constitution  of  Missouri  prohibited  any  county,  city  or  town 
from  lending  its  aid  to  or  granting  public  money  in  aid  of 
any  individual,  association  or  corporation  or  from  becoming 
a  stockholder  in  any  corporation,  association  or  company. 
It  also  declared  "that  taxes  may  be  levied  and  collected  for 
public  purposes,  only."  It  was  pointed  out  that  when  the 
trees  were  planted  they  became  the  private  property  of  the 
land  owner  planting  them,  and  that  there  was  nothing  in 
the  statute  that  prevented  him  from  collecting  the  bounty 
and  then  cutting  the  trees  and  selling  them  for  his  private 
gain.  The  trees  remaining  the  property  of  the  land  owner, 
the  effect  of  the  act  was  to  assess  the  property  owners  of 
the  county  for  the  purpose  of  paying  a  bonus  for  grow- 
ing trees  which  ultimately  became  private  property,  and  the 
court  held  the  act  in  conflict  with  both  of  the  above  pro- 
visions of  the  constitution  of  Missouri  and  therefore  un- 
constitutional and  void.  Such  is  not  the  situation  presented 
here,  where  a  forest  preserve  district  is  created  and  a  for- 
est preserve  acquired  pursuant  to  the  provisions  of  the  act, 
either  by  gift,  purchase  or  condemnation.    Under  the  pro- 
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visions  of  the  act  in  question  the  land  becomes  the  property 
of  such  forest  preserve  district,  and  the  tax  levied  for  the 
purpose  of  purchasing  and  maintaining  such  forest  preserve 
is  not  expended  for  the  benefit  of  a  private  individual.  The- 
oretically, if  not  actually,  the  tax-payer  receives  full  com- 
pensation for  the  tax  he  pays,  in  the  property  purchased 
with  the  funds  so  raised  by  taxation,  as  it  becomes  the  prop- 
erty of  the  forest  preserve  district  in  which  he  lives.  The 
act  in  question,  therefore,  cannot  be  said  to  be  one  provid- 
ing for  the  levying  of  a  tax  from  which  the  tax-payer  re- 
ceives no  present  benefit  or  for  a  private  purpose,  as  was 
the  case  in  the  Deal  case,  supra. 

The  question  as  to  what  does  and  what  does  not  con- 
stitute a  public  purpose  is  one  which  is  often  difficult  to 
determine.  All  reasonable  doubts  on  the  question  should  be 
resolved  in  favor  of  the  legislative  declaration  of  such  ques- 
tion and  in  favor  of  the  constitutionality  of  the  laws  enacted 
with  a  view  of  carrying  such  declaration  into  effect.  (Peo- 
pie  V.  McBride,  234  111.  146.)  As  said  in  the  concurring 
opinion  in  State  v.  Donald,  supra:  "The  acquisition,  pres- 
ervation and  scientific  care  of  forests  and  forest  areas  by 
the  State,  as  well  as  the  sale  of  timber  therefrom  for  gain, 
in  accordance  with  the  well  understood  canons  of  forest 
culture,  is  pre-eminently  a  public  purpose.  It  would  be  a 
mere  affectation  of  learning  to  dwell  upon  the  value  to  a 
State  of  great  forest  areas.  That  has  been  established  long 
since  and  is  not  open  to  question.  The  lamentable  results 
which  have  followed  the  cutting  of  forests  over  large  areas, 
the  serious  effects  of  such  cutting  upon  climate,  rainfall, 
preservation  of  the  soil  from  erosion,  regularity  of  river 
flow,  and  other  highly  important  things  which  go  to  make 
up  the  welfare  of  the  State,  are  matters  of  history.  They 
need  not  be  descanted  upon." 

It  is  further  insisted  that  the  act  contains  matters  out- 
side the  scope  of  its  title,  and  for  that  reason  violates  that 
part  of  section  13  of  article  4  of  the  constitution  which 
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provides  that  "no  act  hereafter  passed  shall  embrace  more 
than  one  subject,  and  that  shall  be  expressed  in  the  title." 
The  title  of  the  act  in  question  is,  "An  act  to  provide  for 
the  creation  and  management  of  forest  preserve  districts 
and  repealing  certain  acts  therein  named.*'  In  this  connec- 
tion it  is  insisted  that  the  real  purpose  of  the  act  is  to  pro- 
vide places  for  pleasure,  recreation  and  education  for  the 
public,  and  that  the  title  of  the  act  gives  no  inkling  of  what 
is  really  intended  to  be  provided  for  by  such  act.  This  con- 
tention is  based  largely  upon  the  provisions  of  sections  5 
and  6  of  the  act.  Section  5  provides  that  districts  organ- 
ized under  it  shall  have  the  power  to  create  forest  preserves, 
and  for  that  purpose  shall  have  the  power  to  acquire  and 
hold  lands  containing  one  or  more  natural  forests  for  the 
purpose  of  protecting  and  preserving  the  flora,  fauna  and 
scenic  beauties  within  such  district,  and  for  protecting  and 
preserving  such  lands,  as  nearly  as  may  be  in  their  natural 
condition,  for  the  purpose  of  the  education,  pleasure  and 
recreation  of  the  public.  Section  6  empowers  the  board  of 
commissioners  of  any  district  to  acquire  grounds  and  lands 
within  the  district  by  gift,  grant,  purchase  or  condemnation, 
containing  one  or  more  natural  forests,  for  the  purpose  of 
laying  out  and  maintaining  such  forest  preserves  as  it  may 
deem  proper  or  desirable,  and  to  lay  out,  improve  and  main- 
tain such  convenient  and  appropriate  paths,  driveways  and 
roadways  in  and  through  such  forest  preserves  as  it  shall 
deem  desirable  or  necessary  for  the  use  of  such  forest  pre- 
serves by  the  public.  In  People  v.  Riitaker,  supra,  in  con- 
sidering the  sufficiency  of  the  title  of  the  act  of  1909,  which 
was  substantially  the  same  as  the  title  of  the  act  in  ques- 
tion, we  held  the  title  broad  enough  to  reasonably  include 
the  building  of  roads  or  driveways  for  going  to  and  from 
and  through  the  forest  which  the  district  was  organized  to 
preserve.  The  objectionable  feature  to  that  act  in  this  re- 
spect there  pointed  out  was,  that  when  a  district  embraces 
a  county  and  is  organized  to  preserve  a  forest  in  one  part 
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of  it,  power  is  given  the  commissioners  to  designate  any, 
or  even  all,  of  the  public  highways  as  pleasure  driveways 
and  improve  and  maintain  them,  although  the  law  giving 
county  and  township  authorities  jurisdiction  over  public 
highways  was  not  repealed  nor  intended  to  be  repealed. 
That  feature  is  eliminated  from  the  present  act,  which  lim- 
its the  power  of  the  commissioners  to  laying  out  paths, 
roads  and  driveways  within  the  limits  of  the  forest  pre- 
serves in  such  forest  preserve  districts. 

In  this  connection  it  is  further  insisted  that  the  provi- 
sion for  the  creation  and  management  of  forest  preserve 
districts  is  not  broad  enough  to  include  the  power  to  create 
forest  preserves  within  such  districts  and  purchase  lands  for 
such  purpose.  The  provision  for  the  creation  and  manage- 
ment of  forest  preserve  districts  would  necessarily  include, 
as  an  incident  to  such  purpose,  the  power  to  endow  such 
districts  with  the  powers,  duties  and  functions  necessary  for 
the  accomplishment  of  the  purposes  for  which  such  district 
might  be  created.  The  acquiring  and  setting  aside  of  the 
natural  forests  within  such  districts  would  be  one  of  the 
objects,  if  not  the  primary  object,  of  the  organization  of 
^  such  districts.  The  acquiring  of  lands,  therefore,  contain- 
ing natural  forests  and  setting  the  same  aside  as  forest  pre- 
serves is  germane  to  the  purpose  of  the  act  as  expressed 
in  its  title.  The  "subject"  of  the  act,  as  that  term  is  used 
in  the  constitution,  means  the  matter  or  thing  forming  the 
groundwork  of  the  act,  which  may  include  many  parts  or 
things,  so  long  as  they  are  all  germane  to  it  and  are  such 
that  if  traced  back  will  lead  the  mind  to  the  subject  as  the 
generic  head.  {People  v.  Solomon^  265  111.  28.)  It  is  not 
necessary  that  the  title  should  minutely  and  exactly  express 
every  related  matter  which  is  included  in  the  act,  but  it  is 
sufficient  if  all  of  the  provisions  are  related  to  the  same 
subject  indicated  in  the  title,  are  a  part  of  it  or  incident 
to  it,  and  reasonably  connected  with  or  auxiliary  to  the  ob- 
ject or  purpose  of  the  act  as  expressed  in  its  title.     {People 
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V.  Sayer,  246  III  382.)  This  may  be  done  by  expressing 
the  title  of  the  act  in  a  brief,  general  form,  such  as  was 
done  in  this  instance,  or  by  so  framing  the  title  as  to  ex- 
press the  principal  features  of  the  act  more  in  detail.  (Peo- 
ple V.  Sargent,  254  111.  514.)  We  think  that  the  acquiring 
of  forest  preserves  is  sufficiently  germane  and  incident  to 
the  object  and  purpose  of  creating  forest  preserve  districts 
as  to  be  included  within  the  scope  of  the  title  of  the  act  in 
question. 

It  is  also  insisted  that  the  act  violates  the  section  of  the 
constitution  under  consideration  because  section  5  of  the 
act,  which  provides  for  the  creation  of  forest  preserves  and 
that  the  districts  may  acquire  and  hold  lands  containing  one 
or  more  natural  forests  "for  the  purpose  of  protecting  and 
preserving  the  flora  and  fauna  and  scenic  beauties  within 
such  district,  and  to  protect  and  preserve  such  lands  as 
nearly  as  may  be  in  their  natural  condition  for  the  purpose 
of  the  education,  pleasure  and  recreation  of  the  public," 
shows  the  real  purpose  of  the  act  was  to  create  parks  and 
pleasure  grounds  for  the  public.  While  it  is  undoubtedly 
true  that  if  the  act  is  allowed  to  stand  and  is  carried  into 
effect  the  natural  forests  thereby  preserved  will  have  many 
of  the  characteristics  of  public  parks  that  have  been  estab- 
lished under  various  laws,  still  we  think  that  a  fair  reading 
of  the  whole  of  its  sections  shows  that  the  primary  purpose 
of  such  districts  is  to  preserve  and  protect  the  natural  fpr- 
ests,  with  their  flora  and  fauna,  in  their  natural  state  or 
condition,  and  that  the  matters  of  education,  pleasure  and 
recreation  are  subordinate  to  and  merely  incident  to  the 
preservation  of  such  forests  and  their  scenic  beauties  in 
their  natural  state.  The  purpose  of  preserving  such  forests, 
with  their  flora  and  fauna  and  scenic  beauties,  is  clearly 
expressed,  and  even  if  we  were  to  hold  that  section  5  ex- 
presses a  two-fold  object  or  purpose, — that  is,  preserving 
the  natural  flora,  fauna  and  scenic  beauties  of  such  forests 
and  also  providing  a  place  of  pleasure,  recreation  and  edu- 
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cation  for  the  public, — this  would  not  render  the  whole  act 
void.  (People  v.  Solomon,  supra.)  Section  13  of  article  4 
of  the  constitution  provides:  "If  any  subject  shall  be  em- 
braced in  an  act  which  shall  not  be  expressed  in  the  title, 
such  act  shall  be  void  only  as  to  so  much  thereof  as  shall 
not  be  so  expressed."  So,  in  any  event,  only  so  much  of 
section  5  as  provides  that  it  shall  be  for  the  purpose  of  edu- 
cation, pleasure  and  recreation  of  the  public  could  be  held 
void  as  not  embraced  in  the  title  of  the  act  in  question. 

It  is  further  insisted  that  the  act  is  invalid  for  the  rea- 
son that  it  is  vague,  uncertain  and  indefinite  in  its  terms 
and  incapable  of  execution.  In  this  connection  our  atten- 
tion is  called  to  the  criticism  made  of  the  act  of  1909  in 
People  V.  Rinaker,  supra,  in  providing  for  the  submission 
of  the  question  of  the  adoption  of  the  act  to  the  legal  vot- 
ers of  the  district  before  any  district  was  organized,  and  it 
is  insisted  that  the  present  act  is  subject  to  the  same  criti- 
cism, in  that  it  provides  for  the  submission  of  the  question 
of  the  organization  of  a  proposed  district  to  the  legal  vot- 
ers of  such  district  before  the  same  is  organized.  The  act 
of  1909  provided  for  the  submission  of  the  question  of  the 
adoption  of  the  Forest  Preserve  act  to  the  voters  of  a  pro- 
posed district,  as  well  as  the  question  of  the  organization 
of  such  proposed  district  to  the  legal  voters  thereof,  and 
what  was  there  said  was  with  reference  to  the  submission 
of  the  question  of  the  adoption  of  the  act  to  the  voters  of 
a  proposed  district  before  the  same  had  been  organized  as 
such  district.  The  present  act  contains  no  provision  for 
the  submission  of  the  question  of  the  adoption  of  the  act 
to  the  legal  voters  of  the  proposed  district,  and  what  was 
there  said  has  no  application  to  the  act  in  question.  This 
act  provides  only  for  the  submission  of  the  question  of  the 
organization  of  a  district  to  the  legal  voters  of  such  pro- 
posed district.  In  this  respect  the  act  provides  that  the 
petition  filed  shall  name  the  proposed  district  and  the  ter- 
ritory to  be  included,  within  its  boundaries,  and  that  the 


M.  '16.]      Perkins  v.  Comrs.  of  Cook  County.  471 

court  shall  enter  an  order  fixing  the  name  and  boundaries 
of  the  proposed  district  as  stated  in  the  petition,  or  when 
two  or  more  petitions  are  filed,  an  order  fixing  the  name 
in  the  first  petition  filed  as  the  name  of  the  entire  district, 
and  to  fix  and  determine  the  boundaries  and  submit  the 
question  of  the  organization  of  such  district  to  the  legal 
voters  of  the  proposed  district.     The  proposed  district  re- 
ferred to  is  the  one  named  in  the  petition  or  petitions  and 
fixed  by  the  order  of  court,  and  the  legal  voters  of  such  pro- 
posed district  are  those  residing  within  the  boundaries  of 
such  proposed  district  as  fixed  by  the  order  of  court,  and  we 
think  the  act  cannot  be  said  to  be  vague,  indefinite,  uncer- 
tain or  ambiguous  in  this  respect.     Nor  would  the  fact, 
alone,  that  the  act  might  be  open  to  such  criticism  in  some 
of  its  provisions  render  it  void  so  long  as  it  did  not  infringe 
some  constitutional  provision  and  was  capable  of  execution 
in  its  more  essential  provisions.     But  few,  if  any,  laws  are 
ever  enacted  which  are  not  subject  to  some  criticism  or 
are  incapable  of  some  improvement.     The  question  as  to  , 
whether  or  not  a  better  law  might  have  been  enacted  is  for 
the  legislature  and  not  the  courts,  and  criticisms  against  the 
wisdom,  policy  or  practicability  of  a  law  are  subjects  for 
legislative  consideration  and  not  for  the  courts.     (Harding 
V.  Durand,  138  111.  515.)     The  sole  question  before  the 
court  is,  is  the  law  as  enacted  constitutional  and  capable 
of  enforcement?     If  so,  it  is  its  duty  to  sustain  the  law. 
(Toivft  of  Cicero  v.  Haas,  244  111.  551.)    All  presumptions 
are  in  favor  of  its  constitutionality.     As  said  in  People  v. 
Thompson,  155  111.  451,  on  page  464:    "The  presumptions 
are  in  favor  of  the  constitutionality  of  a  law  passed  by 
the  legislature,  and  the  courts  will,  if  possible,  give  it  such 
a  construction  as  will  enable  it  to  have  effect.      (Lane  v. 
Dorman,  3  Scam.  238;    Newland  v.  Marsh,  19  111.  376; 
Cooley's  Const.  Lim. — 6th  ed. — pp.  216-218.)    This  rule  is 
so  familiar  and  of  such  uniform  application  as  to  need  no 
elaboration.    It  is  sustained  bv  an  unbroken  line  of  authori- 
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ties.  {Hawthorn  v.  People,  109  111.  302 ;  People  v.  Nelson, 
133  id.  565,  and  cases  cited;  Gaines  v.  Williams,  146  id. 
450,  and  cases  cited.)  In  the  last  of  these  cases,  following 
the  statement  of  the  rule  as  stated  by  the  Supreme  Court 
of  Pennsylvania,  Mr.  Chief  Justice  Bailey  said :  'The  right 
of  the  judiciary  to  declare  a  statute  void  and  arrest  its  exe- 
cution is  one  which  in  the  opinion  of  all  courts  is  coupled 
with  responsibilities  so  grave  that  it  is  never  to  be  exer- 
cised, except  in  very  clear  cases.' — Wellington  v.  Petition- 
ers, 16  Pick.  87;  Ogden  v.  Saunders,  12  Wheat.  213; 
Parker  v.  State,  133  Ind.  178;  Munn  v.  Illinois,  94  U.  S. 
113;  Pennsylvania  Railroad  Co,  v.  Riblet,  66  Pa.  St.  164; 
Railway  Co,  v.  Smith,  62  111.  268."  In  our  judgment  the 
law  in  question  is  constitutional  and  must  be  sustained. 

It  is  further  insisted  that  the  act  confers  no  authority 
upon  the  commissioners  of  a  forest  preserve  district  to  is- 
sue bonds  for  the  purpose  for  which  the  bonds  in  ques- 
tion were  proposed  to  be  issued,  and  that  the  bonds  issued 
are  void  for  the  reason  that  the  ordinance  authorizing  their 
issuance  was  not  published  in  the  manner  required  by  law 
and  by  the  provisions  of  said  ordinance.  The  ordinance 
provided  that  it  should  be  in  force  from  and  after  its  pas- 
sage, approval  and  publication.  It  is  admitted  that  the 
only  publication  made  of  the  ordinance  was  in  the  English 
language  in  a  newspaper  published  in  the  German  language, 
and  that  no  publication  was  made  of  the  same  in  a  news- 
paper published  in  the  English  language.  Section  13  of 
the  act  provides :  "The  board  of  commissioners  of  any  for- 
est preserve  district  organized  hereunder  shall  have  power 
to  raise  money  by  general  taxation  for  any  of  the  purposes 
enumerated  in  this  act,  and  power  to  borrow  money  upon 
the  faith  and  credit  of  such  district  and  to  issue  bonds 
therefor."  We  think  the  provisions  of  this  section  of  the 
statute  were  sufficient  to  authorize  the  issuance  of  bonds 
for  the  purpose  of  creating  and  managing  the  Forest  Pre- 
serve District  of  Cook  County  as  provided  by  this  ordinance. 
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As  to  the  further  contention  that  the  ordinance  was  not 
properly  published,  the  question  is  presented  both  as  to  the 
necessity  and  sufficiency  of  the  publication  of  the  ordinance. 
Section  1 1  of  the  act  provides :  "All  ordinances  imposing 
any  fine  or  penalty  or  making  any  appropriation  of  money, 
shall  within  ten  days  after  their  passage,  be  published  at 
least  once  in  some  newspaper  published  in  such  district 
or  having  a  general  circulation  therein  to  be  designated  by 
the  board  of  commissioners,  and  no  such  ordinance  shall 
take  effect  until  ten  days  after  it  is  so  published.  All  other 
ordinances  and  all  orders  or  resolutions  shall  take  effect 
from  and  after  their  passage  unless  otherwise  provided 
therein."  As  said  before,  the  ordinance  in  question  pro- 
vides that  it  shall  be  in  force  from  and  after  its  passage, 
approval  and  publication.  Appellees  insist  that  publication 
was  unnecessary,  and  that  it  is  therefore  immaterial  whether 
or  not  the  ordinance  was  published  in  the  manner  contem- 
plated by  law.  With  this  contention  we  do  not  agree.  The 
ordinance,  by  its  terms,  was  not  to  become  effective  until 
published.  Where  the  ordinance  provides  that  it  shall  go 
into  effect  upon  compliance  with  certain  conditions  or  on 
the  happening  of  certain  contingencies  the  ordinance  will 
not  become  effective  until  the  happening  of  such  contingen- 
cies. We  are  further  of  the  opinion  that  the  ordinance  was 
one  which  was  required  to  be  published,  under  the  provi- 
sions of  section  1 1  of  the  act.  Section  i  of  the  ordinance 
provides  that  for  the  purpose  of  creating  and  managing  the 
Forest  Preserve  District  of  Cook  County  there  are  hereby 
authorized  to  be  issued  forest  preserve  district  bonds  to 
the  amount  of  $1,000,000,  consisting  of  2000  bonds  of  the 
denomination  of  $500  each,  to  be  dated  July  i,  191 5,  and 
bearing  interest  at  the  rate  of  four  per  cent  per  annum, 
payable  semi-annually.  Section  3  provides  that  for  the  pur- 
pose of  paying  the  principal  and  interest  of  bonds,  respec- 
tively, as  they  become  due,  there  shall  be  levied  and  col- 
lected a  direct  annual  tax  sufficient  to  produce  the  amount 
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required  to  be  raised  each  year  for  the  purpose  of  paying 
the  principal  of  bonds  maturing  in  such  year  and  the  inter- 
est on  all  outstanding  bonds.    We  think  a  fair  construction 
of  this  ordinance  is  that  it  appropriates  $1,000,000  in  form 
of  credit  of  the  district  for  the  purpose  of  creating  and 
managing  such  forest  preserve  district,  and  the  further  sum 
required  each  year  to  pay  the  interest  on  all  of  such  bonds 
issued  and  the  principal  of  all  bonds  maturing  each  year, 
and,  therefore,  that  it  is,  in  effect,  an  ordinance  appropri- 
ating money  within  the  meaning  of  section  11  of  the  act, 
and  is  required  to  be  published  by  the  terms  of  that  section. 
As  to  the  character  of  the  newspaper  in  which  such 
publication  may  be  made,  section  18  of  the  schedule  of  the 
constitution  of  1870  provides  that  "all  laws  of  the  State  of 
Illinois,  and  all  official  writings,  and  the  executive,  legisla- 
tive and  judicial  proceedings,  shall  be  conducted,  preserved 
and  published  in  no  other  than  the  English  language/'     In 
City  of  Chicago  v.  McCoy,  136  111.  344,  we  held  that  this 
provision  of  the  constitution  was  permanent  in  its  character, 
scope  and  operation  and  applied  to  all  official  writings  sub- 
sequent to  the  adoption  of  the  constitution ;  that  ordinances 
of  a  city  are  local  laws  and  in  a  sense  laws  of  the  State, 
and  as  such  within  the  spirit  and  intention  of  this  consti- 
tutional inhibition.     In  Attorney  General  v.  Hulcltise,  113 
Mich.  247,  a  statute  required  notice  of  the  meeting  of  the 
board  of  review  to  be  published  in  a  newspaper  published 
in  the  city.     In  that  case  the  notice  was  published  in  a 
Swedish  paper,  and  in  passing  upon  the  sufficiency  of  such 
publication  the  court  said :    "The  provision  does  not  mean 
newspapers  printed  in  a  foreign  language.     The  English 
language  is  the  recognized  language  of  this  country,  and 
whenever  the  law  refers  to  publication  in  newspapers  it 
means  those  published  in  the  language  of  the  country.     In 
Graham  v.  Kind,  50  Mo.  23,  it  was  held  that  *when  notices 
are  to  be  published  in  a  paper,  an  English  paper  is  always 
intended  unless  it  was  expressed  to  be  otherwise.'     This 
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case  was  approved  in  Scliaale  v.  Wasey,  70  Mich.  419, 
(38  N.  W.  Rep.  317,)  where  a  notice  published  in  English 
but  in  a  newspaper  published  in  a  foreign  language  was 
held  void."    We  think  the  rule  there  announced  is  the  one 
which  conforms  to  the  spirit  and  intent  of  our  constitution 
and  laws.    The  object  of  requiring  publication  of  such  ordi- 
nances in  a  newspaper  having  a  general  circulation  in  the 
municipality  in  which  it  is  to  become  effective  is  in  order 
that  its  provisions  may  become  known  to  the  inhabitants 
of  such  municipality.     The  primary  meaning  of  the  word 
"publish"  is  "to  make  known."     (32  Cyc.  259;    State  v. 
Orange,  54  N.  J.  L.  1 1 1.)    A  notice  or  ordinance  published 
in  the  Eijglish  language  in  a  newspaper  printed  in  a  for- 
eign language  cannot  be  said  to  be  "published,"  in  the  sense 
in  which  that  word  is  used  in  the  constitution  and  laws 
of  this  State.     Ordinarily  such  publications  are  taken  and 
read  only  by  those  who  understand  and  read  the  language  in 
which  the  publications  are  printed  and  who  do  not  readily 
understand  and  read  the  English  language.    If  we  were  to 
hold  that  it  is  proper  to  print  such  a  notice  in  the  English 
language  in  a  newspaper  published  in  the  German  language, 
we  cannot  perceive  why  it  would  not  be  proper  to  publish 
it  in  a  newspaper  published  in  some  other  foreign  language, 
such  as  the  Italian,  Spanish  or  French  language,  which 
would  be  read  but  by  a  small  portion  of  the  inhabitants 
of  that  community  and  but  a  few  of  whom  understand  the 
English  language.    For  these  reasons  we  must  hold  that  the 
ordinance  in  question  was  void  for  want  of  due  publication 
and  the  bonds  issued  pursuant  thereto  are  illegal  and  void, 
and  that  the  tax  levied  for  the  purpose  of  paying  the  same 
should  be  enjoined. 

For  these  reasons  the  decree  of  the  circuit  court  will  be 
reversed  and  the  cause  remanded  to  that  court,  with  direc- 
tions to  overrule  the  demurrer  to  the  bill  and  for  further 
proceedings  consistent  with  this  opinion. 

Reversed  and  remanded,  zvith  directions. 
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W.  J.  Richardson,  Appellant,  vs.  Robert  VanGundy 

et  al.  Appellees. 

Opinion  filed  February  i6,  ipi6. 

1.  Reai«  property — zvhen  remainder  is  vested  subject  to  being 
opened  to  let  in  other  remainder-men.  A  deed  conveying  land  to 
a  person  for  her  support  for  life  and  at  her  death  to  the  heirs  of 
her  body  conveys  an  estate  in  fee  tail  at  common  law,  which,  un- 
der the  Conveyances  act,  gives  her  a  life  estate  with  remainder  in 
fee  simple  absolute  in  her  children;  but  such  remainder,  while 
vested  in  the  children  already  born,  is  contingent  as  respects  the 
quantity  until  the  death  of  the  life  tenant,  and  is  subject  to  being 
opened  to  let  in  other  children  of  the  life  tenant  as  they  are  born. 

2.  Partition — when  existence  of  a  life  estate  is  no  obstacle  to 
partition.  The  existence  of  a  life  estate  is  no  obstacle  to  the  par- 
tition of  a  remainder  which  is  vested  and  of  such  a  character  that 
the  court  can  determine  the  extent  of  the  shares  of  the  respective 
remainder-men. 

3.  Same — when  remainder  cannot  be  partitioned.  Partition  of 
an  estate  in  remainder  subject  to  a  life  estate  cannot  be  had  if  the 
members  of  the  class  of  persons  in  which  the  remainder  is  vested 
cannot  be  definitely  ascertained  until  the  death  of  the  life"  tenant, 
so  as  to  set  off  their  shares  in  severalty.  (Askins  v.  Mcrritt,  254 
111.  92,  distinguished.) 

Appeal  from  the  Circuit  Court  of  Moultrie  county ;  the 
Hon.  William  K.  Whitfield,  Judge,  presiding. 

Whitaker,  Ward  &  Pugh,  for  appellant. 

W.  R.  Huff,  Vail  &  Miller,  and  Charles  C.  Le- 
FoRGEE,  for  appellees. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

This  suit  was  brought  in  the  circuit  court  of  Moultrie 
county  by  the  appellant,  W.  J.  Richardson,  by  the  filing 
of  his  bill  against  the  appellees,  Laura  VanGundy,  Dan- 
iel VanGundy,  (her  husband,)  Elmer  VanGundy  in  his  own 
right  and  as  conservator  of  said  Daniel  VanGundy,  and  Ro- 
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bert  VanGundy,  Dewey  VanGundy  and  Carrie  VanGundy 
Chipps,  and  a  mortgagee,  for  the  partition  of  eighty  acres 
of  land.  The  bill  was  twice  amended  and  was  demurred  to 
by  the  defendants, — Dewey  VanGundy,  a  minor,  appearing 
by  his  guardian  ad  litem.  The  demurrers  were  sustained 
and  the  bill  dismissed,  and  this  appeal  was  prosecuted. 

The  facts  alleged  in  the  bill  and  admitted  by  the  demur- 
rers are  as  follows :  Nimrod  Neaves  and  wife  on  January 
25>  1893,  *^  consideration  of  love  and  affection  and  one 
dollar,  conveyed  to  Laura  VanGundy  the  east  half  of  the 
southeast  quarter  of  section  21,  town  14,  north,  range  5, 
east  of  the  third  principal  meridian,  in  Moultrie  county,  for 
her  support  for  and  during  her  natural  life  and  at  her  death 
to  the  heirs  of  her  body.  John  VanGundy,  Robert  Van- 
Gundy, Dewey  VanGundy  and  Carrie  VanGundy  Chipps 
are  the  children  of  Laura  VanGimdy,  the  life  tenant.  John 
VanGundy  and  wife  on  September  20,  19 13,  conveyed  to 
William  Whitaker  their  interest  in  the  land,  and  on  Feb- 
ruary 18,  19 14,  Whitaker  and  wife  conveyed  the  same  to 
the  complainant,  W.  J.  Richardson.  Judgments  were  ob- 
tained against  Laura  VanGundy  and  Daniel  VanGundy,  her 
husband,  and  through  executions  issued  thereon  and  a  sher- 
iff's sale  and  deed  the  life  estate  passed  to  the  defendant 
Elmer  VanGundy. 

A  freehold  estate  having  been  conveyed  to  Laura  Van- 
Gundy with  a  remainder  limited  by  the  same  instrument  to 
the. heirs  of  her  body,  she  would  have  been  seized  of  an 
estate  in  fee  tail  at  the  common  law,  and  by  our  statute 
she  had  a  life  estate,  with  remainder  in  fee  simple  absolute 
to  her  children.  That  remainder  is  vested  in  her  foiir  liv- 
ing children,  but  will  open  to  let  in  the  shares  of  children 
who  may  hereafter  be  born.  (Moore  v.  Reddel,  259  111.  36; 
Wine  hell  v.  Wine  hell,  id.  471.)  The  conveyance  from  John 
VanGundy,  one  of  the  children,  to  Whitaker,  and  from 
Whitaker  to  the  complainant,  vested  in  the  complainant  an 
undivided  one-fourth  of  the  remainder,  subject  to  the  life 
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estate  and  subject  to  the  contingent  event  of  the  birth  of 
another  child  to  the  life  tenant,  in  which  event  the  remain- 
der would  open  to  let  in  that  child  for  its  equal  share. 
While  the  estate  is  vested  in  quality  it  is  contingent  in  quan- 
tity and  must  remain  uncertain  in  that  respect  until  the 
death  of  the  life  tenant.  The  existence  of  the  life  estate 
now  owned  by  Elmer  VanGundy  is  no  obstacle  to  a  parti- 
tion of  a  remainder  which  is  vested  and  of  such  a  charac- 
ter that  the  court  can  determine  the  extent  of  the  respective 
shares.  (Scoville  v.  Hilliard,  48  111.  453 ;  Drake  v.  Merkle, 
153  id.  318;  Deadnian  v.  Yantts,  230  id.  243;  Cummins  v. 
Drake,  265  id.  iii.)  Partition  of  an  estate  in  remainder 
subject  to  a  life  estate  cannot,  however,  be  had  if  the  per- 
sons in  whom  the  remainder  will  vest  cannot  be  definitely 
ascertained  until  the  death  of  the  life  tenant,  so  that  their 
shares  may  be  set  off  in  severalty.  {Ruddell  v.  Wren,  208 
111.  508.)  Neither  the  complainant,  nor  any  purchaser  in 
case  of  a  sale,  will  be  entitled  to  the  possession  until  the 
death  of  the  life  tenant,  and  the  court  cannot  now  deter- 
mine the  quantity  of  interest  to  which  the  complainant  or 
such  purchaser  will  be  entitled  at  that  time.  The  remain- 
der is  to  a  class  as  tenants  in  common,  including  all  the  chil- 
dren who  may  at  any  time  be  bom  to  the  life  tenant,  and 
the  maximum  number  of  shares  cannot  be  determined  un- 
til  her  death.  As  the  number  of  the  children  mav  increase 
until  the  death  of  the  life  tenant  it  is  now  impossible  to  set 
aside  in  severalty  to  the  tenants  in  common  their  different 
quantitative  shares.  The  remainder  is  vested  in  so  far  as 
it  is  certain  that  whenever  and  however  the  preceding  es- 
tate determines  there  are  persons  now  in  being  who  will 
surely  come  into  possession  of  the  land,  but  it  is  not  cer- 
tain what  the  number  of  persons  will  be,  and  in  that  sense 
the  number  and  size  of  the  shares  are  contingent.  Gray  on 
Perpetuities,  (2d  ed.)  sec.  iioa. 

The  estates  in  the  case  of  Askins  v.  Merritt,  254  111. 
92,  upon  which  reliance  is  placed  to  establish  the  right  of 
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the  complainant  to  partition,  were  materially  different.  In 
that  case  the  testator  made  a  present  devise  of  land  to  four 
named  grandchildren,  and  also  his  homestead,  subject  to  a 
life  estate  of  his  widow,  with  a  provision  that  should  any 
of  the  grandchildren  die  and  leave  no  child,  then  that  one's 
portion  should  go  to  the  remaining  ones  living.  The  devise 
was  of  a  fee  which  was  base  or  determinable,  because  it 
might  be  cut  short  or  displaced  by  the  executory  devise  as 
to  the  share  of  either  grandchild  who  should  die  childless. 
One  of  the  grandchildren  executed  a  quit-claim  deed  of  his 
interest  to  the  complainant,  who  filed  the  bill  for  partition, 
and  it  was  held  that  the  property  could  be  partitioned.  The 
fact  that  the  fee  of  the  complainant  was  determinable  upon 
the  happening  of  a  subsequent  event  was  regarded  as  af- 
fording no  reason  why  he  should  not  take  and  enjoy  the 
estate  which  he  had,  as  an  owner  of  any  other  base  or  de- 
terminable fee  might  do.  The  share  set  off  to  him  might 
be  lost  by  the  death  of  his  grantor  without  a  living  child, 
in  which  event  that  share  would  go  over  to  other  children, 
but  the  partition  made  on  his  bill  would  not  be  disturbed  in 
any  manner.  The  share  set  off  to  anyone  in  partition  may 
again  become  subject  to  partition  either  on  account  of  the 
conveyance  of  an  undivided  interest,  a  devise,  descent  to 
heirs,  or  by  any  other  means  which  would*  create  diverse  in- 
terests, and  if  that  fact  would  prevent  a  partition  one  could 
never  be  made.  In  this  case,  if  the  court  should  attempt  a 
partition  the  interest  of  any  subsequently  bom  child  would 
not  attach  to  some  particufer  share  set  off  in  the  partition 
but  would  attach  to  the  whole  property,  and  such  child 
would  have  a  right  to  the  partition  of  the  entire  premises. 
A  partition,  therefore,  could  not  be  regarded  as  final  or 
determining  the  rights  of  the  parties  in  any  different  sense 
from  the  case  of  a  contingent  remainder.  Neither  the  com- 
plainant nor  a  purchaser  would  be  entitled  to  possession  un- 
til the  death  of  the  life  tenant,  when  the  maximum  number 
of  the  class  will  be  fixed  and  determined,  and  as  the  court 
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could  not  now  determine  the  extent  of  the  respective  shares 
and  interests  partition  cannot  be  made,  and  the  court  did 
not  err  in  sustaining  the  demurrers. 

The  decree  is  affirmed.  ^^^^^^  ^^^^j 


Robert  S.  Iles  et  al.  Defendants  in  Error,  vs.  Julius 
Heidenreich,  Plaintiff  in  Error. 

Opinion  filed  February  id,  ipi6, 

1.  Appeals  and  errors — the  mere  statement  of  counsel  that  a 
constitutional  question  is  involved  is  not  sufficient.  The  Supreme 
Court  cjannot  take  jurisdiction  upon  the  mere  statement  of  coun- 
sel that  a  constitutional  question  is  involved,  and  it  is  not  the  duty 
of  the  court  to  search  the  constitution  to  discover  some  basis  upon 
which  jurisdiction  to  entertain  the  proceeding  can  be  sustained. 

2.  Same — when  the  Supreme  Court  cannot  take  jurisdiction. 
Where  a  party  sued  in  the  municipal  court  of  Chicago  on  a  sum- 
mons reciting  that  it  was  served  on  him  "in  the  city  of  Chicago," 
appears  and  goes  to  trial  on  the  merits  without  raising  the  ques- 
tion of  jurisdiction,  a  subsequent  decree  in  chancery  subjecting  cer- 
tain property  to  the  payment  of  the  judgment  cannot  be  reviewed 
by  the  Supreme  Court  on  direct  appeal  or  writ  of  error  upon  the 
ground  that  the  defendant  was  not,  in  fact,  a  resident  of  the  city 
of  Chicago  and  that  he  is  being  deprived  of  his  property  without 
due  process  of  law  'because  the  municipal  court  was  without  juris- 
diction to  render  the  judgment. 

3.  Jurisdiction — privilege  of  defendant  to  he  sued  in  particu- 
lar place  may  he  waived.  The  right  of  a  defendant  to  be  sued  in 
the  city  or  county  where  he  resides  is  a  privilege  of  which  he  can 
avail  himself  if  he  chooses,  but  if  he  does  not  plead  such  privilege 
in  apt  time  he  will  be  deemed  to  have  waived  it  and  submitted  to 
the  jurisdiction  of  the  court,  and  in  such  case  he  cannot  raise  the 
question  on  appeal  or  writ  of  error. 

Writ  of  Error  to  the  Superior  Court  of  Cook  county ; 
the  Hon.  Denis  E.  Sullivan,  Judge,  presiding. 

Farlin  H.  Ball,  and  G.  A.  Buresh,  for  plaintiff  in 
error. 
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Thompson,  Moore  &  Ci.ark,  (Edwin  White  Moore, 
of  counsel,)  for  defendant  in  error  Michael  Zinimer. 

Robert  S.  Ii.es,  and  Robert  D.  Martin,  for  them- 
selves. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  court : 

The  defendants  in  error,  Robert  S.  Iles  and  Robert  D. 
Martin,  filed  their  bill  in  chancery  in  the  superior  court  of 
Cook  county  in  the  nature  of  a  creditors'  bill  against  Julius 
Heidenreich,  Ida  M.  Heidenreich  and  Michael  Zimmer,  the 
latter  the  sheriff  of  Cook  county,  for  the  purpose  of  sub- 
jecting money  in  the  hands  of  said  sheriff  to  the  payment 
of  a  judgment  which  defendants  in  error  had  recovered 
against  Julius  Heidenreich  in  the  municipal  court  of  the 
city  of  Chicago.  Julius  Heidenreich  and  Ida  M.  Heiden- 
reich filed  their  pleas  in  bar  to  the  bill  of  complaint,  deny- 
ing that  the  municipal  court  of  Chicago  had  jurisdiction  to 
enter  said  judgment  against  Julius  Heidenreich. 

The  original  bill  charges,  among  other  things,  that  on 
August  3,  191 1,  the  defendants  in  error  commenced  suit 
against  Julius  Heidenreich  in  the  municipal  court  of  Chi- 
cago in  an  action  of  the  first  class,  and  that  on  August  12, 
191 1,  he  entered  his  appearance  in  writing  in  said  cause; 
that  on  the  12th  of  August  he  filed  a  written  pleading 
known  as  an  affidavit  of  merits,  and  thereafter  appeared  in 
person  in  said  cause;  that  a  trial  of  the  issues  so  joined 
was  had  before  the  court  and  a  jury,  and  on  the  i8th  day 
of  May,  1912,  being  one  of  the  regular  days  of  said  court, 
defendants  in  error  recovered  a  judgment  against  the  de- 
fendant in  said  court,  Julius  Heidenreich,  for  the  sum  of 
$1500  and  costs  of  suit.  The  bill  also  sets  up  a  fraudulent 
assignment  of  a  certificate  of  sale  obtained  by  Julius  Hei- 
denreich to  Ida  M.  Heidenreich  and  her  claim  to  the  money 
paid  to  the  sheriff  of  Cook  county  in  the  redemption  pro- 
ceedings from  the  sale  on  which  such  certificate  was  issued, 
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and  alleges  other  fraudulent  acts  of  Julius  Heidenreich  on 
which  the  creditors'  bill  is  predicated,  and  prays  that  such 
redemption  money  in  the  hands  of  the  sheriff  be  subjected 
to  the  judgment  of  defendants  in  error. 

By  his  first  plea  Julius  Heidenreich  set  up  that  the  suit 
in  the  municipal  court  of  Chicago  in  which  the  defendants 
in  error  recovered  a  judgment  against  him  was  designated 
and  referred  to  as  of  the  first  class,  and  that  the  statute 
provides  that  in  all  actions  of  this  class  no  suits  shall  be 
commenced  in  the  municipal  court  unless  the  defendant,  if 
there  be  but  one  defendant,  resides  or  is  found,  within  the 
city  of  Chicago;  that  in  the  suit  brought  in  the  municipal 
court  of  Chicago  and  the  summons  served  in  said  suit,  he, 
Julius  Heidenreich,  was  the  sole  and  only  defendant;  that 
at  the  time  said  suit  was  brought,  summons  served  upon 
him  and  judgment  rendered  he  was  not  a  resident  of  the 
city  of  Chicago,  nor  was  he  at  any  time  serv'^ed  with  sum- 
mons within  the  city  limits  of  the  city  of  Chicago,  nor  was 
he  prior  to  the  rendition  of  the  judgment  in  said  pro- 
ceedings found  within  the  city  of  Chicago,  but  at  the  time 
the  suit  was  instituted  he  was  a  resident  of  the  village  of 
Morgan  Park,  in  Cook  county,  Illinois,  and  that  summons 
was  served  upon  him  at  his  residence  on  Fairfield  avenue, 
in  the  village  of  Morgan  Park,  and  that  at  the  time  of  the 
institution  of  said  proceedings  and  rendition  of  said  judg- 
ment he  resided,  and  still  resides,  in  Morgan  Park,  which 
is  outside  the  limits  of  the  city  of  Chicago.  It  is  further 
set  out  in  the  plea  that  the  return  made  by  the  bailiff  of 
the  municipal  court  of  Chicago  upon  the  summons  served 
upon  said  defendant,  Julius  Heidenreich,  in  said  municipal 
court  suit  is  as  follows : 

"Served  this  writ  on  the  within  named  Julius  Heidenreich  by 
delivering  a  copy  thereof  to  him,  and  at  the  same  time  informing 
him  of  the  contents  thereof,  in  the  city  of  Chicago,  this  third  day 
of  August,  1911.  T^^^^^  ^  ^^^^^  g^y.^ 

By  M.  L.  Morgan,  Deputy/* 


tA.  Mfc]  Ilbs  v.  Heidenreich.  483 

It  is  further  set  out  in  the  plea  that  the  return  on  said 
summons  was  made  by  the  bailiff  of  the  municipal  court  of 
the  city  of  Chicago  under  the  mistaken  belief  that  said  vil- 
lage of  Morgan  Park,  the  residence  of  said  defendant  and 
the  place  at  which  said  summons  was  served  upon  him,  was 
on  the  day  of  service  of  summons  and  the  date  of  the  re- 
turn thereof  a  part  of  the  city  of  Chicago  by  virtue  of  an 
attempted  annexation  of  said  village  to  said  city  of  Chicago 
at  an  election  held  April  4,  191 1 ;  that  in  said  suit  the  mu- 
nicipal court  of  the  city  of  Chicago  was  without  jurisdic- 
tion, and  had  no  right  or  authority,  in  law,  to  entertain 
said  suit  or  to  proceed  in  said  cause,  and  the  said  judg- 
ment is  void  and  of  no  legal  effect.  The  second  plea  is 
identical  with  the  first  plea,  except  as  to  the  allegation  of 
non-jurisdiction,  which  is  as  follows:  "That  in  said  suit 
the  municipal  court  of  the  city  of  Chicago  was  without  ju- 
risdiction, and  had  no  right  or  authority,  in  law,  to  enter 
a  judgment  against  the  defendant,  Julius  Heidenreich,  and 
the  said  judgment  is  void  and  of  no  legal  effect." 

The  first  two  pleas  filed  by  Ida  M.  Heidenreich  set  forth 
substantially  the  same  facts  as  are  set  forth  in  the  above 
pleas  of  Julius  Heidenreich. 

A  motion  was  made  by  defendants  in  error  to  overrule 
the  first  two  pleas  filed  by  Julius  and  Ida  M.  Heidenreich. 
The  court  held  the  pleas  insufficient,  in  law,  to  constitute  a 
defense  to  the  bill,  and  both  Julius  and  Ida  M.  Heidenreich 
stood  by  their  pleas.  The  court  heard  no  evidence  but  en- 
tered a  decree  in  accordance  with  the  prayer  of  the  bill, 
finding,  among  other  things,  that  on  August  3,  191 1,  de- 
fendants in  error  brought  their  suit  in  the  municipal  court 
of  Chicago  against  Julius  Heidenreich ;  that  he  was  served 
with  summons  and  on  August  12,  191 1,  appeared  in  court 
and  filed  his  appearance  and  made  a  defense  to  said  action; 
that  on  May  18,  19 12,  the  defendants  in  error  recovered  a 
judgment  in  that  suit  against  him  for  $1500  and  costs  of 
suit,  no  part  of  which  has  been  paid  and  that  the  same  is 
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due  and  owing,  and  that  certain  redemption  money  in  the 
hands  of  Michael  Zimmer,  sheriff,  claimed  by  Ida  M.  Hei- 
denreich by  reason  of  the  assignment  of  a  certificate  of 
sale,  which  assignment  the  court  found  to  be  fraudulent, 
be  subjected  to  the  payment  of  said  judgment.  Julius  Hei- 
denreich has  sued  out  a  writ  of  error  from  this  court  seek- 
ing to  reverse  the  decree  of  the  superior  court.  Ida  M. 
Heidenreich  prayed  and  was  allowed  an  appeal  from  the 
decree  of  the  superior  court  to  the  Appellate  Court  for  the 
First  District  and  perfected  said  appeal.  She  did  not  join 
in  the  writ  of  error  sued  out  by  Julius  Heidenreich,  and 
it  is  not  necessary  to  consider  the  issues  raised  by  the 
pleadings  in  her  behalf. 

Several  questions  are  presented  for  decision  and  numer- 
ous errors  are  assigned  upon  the  record,  the  first  of  which 
is  that  the  decree  and  judgment  are  contrary  to  section  2 
of  article  2  of  the  constitution,  in  that  plaintiff  in  error, 
Julius  Heidenreich,  is  deprived  of  his  property  without  due 
process  of  law ;  and  the  second  is,  that  the  decree  and  judg- 
ment are  contrary  to  article  5  of  the  constitution  of  the 
United  States,  in  depriving  plaintiff  in  error  of  his  prop- 
erty without  due  process  of  law.  Neither  of  these  consti- 
tutional questions,  however,  is  in  our  opinion  involved  or 
can  be  considered  in  the  decision  of  the  case  in  this  court. 
The  fact  is,  as  appears  from  the  pleadings,  that  Julius  Hei- 
denreich was  sued  in  the  municipal  court  of  the  city  of 
Chicago.  A  summons  was  duly  issued  and  served  upon  him 
and  returned  to  said  court.  He  appeared,  plead  in  the  suit, 
issue  was  joined,  a  trial  was  had  before  the  court  and  a 
jury,  and  judgment  was  entered  against  him.  When  the 
suit  was  commenced,  August  3,  191 1,  he  was  a  resident 
of  the  territory  included  in  the  former  village  of  Morgan 
Park,  which  had  been  annexed  to  the  city,  of  Chicago  by 
annexation  proceedings  pursuant  to  an  election  held  April 
4,  191 1.  While  the  suit  was  pending  the  village  of  Mor- 
gan Park  filed  a  bill  in  chancery  to  set  aside  said  annexa- 
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tion  proceedings.  In  this  suit  the  circuit  court  entered  a 
decree  holding  the  annexation  void  in  accordance  with  the 
prayer  of  the  bill,  which  decree,  on  appeal  to  this  court, 
was  affirmed  at  the  June  term,  19 12.  {Village  of  Morgan 
Park  V.  City  of  Chicago,  255  111.  190.)  It  is  true,  as  con- 
tended by  plaintiff  in  error,  that  the  question  of  the  juris- 
diction of  a  court  to  render  a  judgment  is  one  of  due  pro- 
cess of  law.*  {Booz  V.  Texas  and  Pacific  Railway  Co.  250 
111.  376.)  But  such  question  does  not  arise  in  this  case. 
The  question  would  have  properly  arisen,  if  at  all,  on  ap- 
peal by  the  plaintiff  in  error  from  the  judgment  rendered 
against  him  in  the  suit  in  which  he  was  defendant  in  the 
municipal  court.  Such  question  could  not,  however,  have 
been  considered  on  appeal  from  that  judgment  on  the  plead- 
ings and  issues  in  that  case. 

The  territorial  jurisdiction  of  the  municipal  court  is 
confined  to  the  territorial  limits  of  the  city  of  Chicago. 
(Kurd's  Stat.  191 3,  chap.  37,  sec.  28,  p.  735;  Wilcox  v. 
Conklin,  255  111.  604.)  Said  section  28  of  the  Municipal 
Court  act  is  similar  to  section  6  of  the  Practice  act,  (Kurd's 
Stat.  1913,  p.  1859,)  which  provides  that  it  shall  not  be 
lawful  for  any  plaintiff  to  sue  any  defendant  out  of  the 
county  where  the  latter  resides  or  may  be  found,  except  in 
local  actions,  etc.  Under  this  section  it  has  been  frequently 
and  uniformly  held  that  the  statute  confers  a  privilege  upon 
one  who  is  made  defendant  in  a  suit,  of  which  he  can  avail 
himself  if  he  chooses,  but  if  he  does  not  plead  his  privi- 
lege in  apt  time  he  will  be  regarded  as  having  waived 'it 
and  submitted  to  the  jurisdiction  of  the  court.  (Kenney 
V.  Greer,  13  111.  432;  Waterman  v.  Tuttle,  18  id.  292; 
Hardy  v.  Adams,  48  id.  532;  Humphrey  v.  Phillips,  57 
id.  132;  Wallace  v.  Cox,  71  id.  548;  Drake  v.  Drake,  83 
id.  526 ;  Mason  and  Tasezvcll  Drainage  District  v.  Griffin, 
134  iJ-  330- )  According  to  these  authorities  it  was  the 
duty  of  plaintiff  in  error  to  plead  to  the  jurisdiction  of  the 
court  at  the  earliest  moment.     If  he  had  raised  the  ques- 
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tion  by  proper  plea  or  motion  and  been  overruled,  the  ques- 
tion could  have  been  preserved  and  raised  on  appeal  or 
writ  of  error.  He  could  not  enter  a  general  appearance, 
plead  to  the  merits  of  the  action,  go  to  trial,  and  then  raise 
such  question  for  the  first  time  after  verdict  and  judgment 
against  him.  If  he  waived  his  rights  so  that  he  could  not 
raise  the  question  in  that  case  it  is  very  clear  he  cannot 
raise  the  question  of  jurisdiction  in  the  case  at  bar,  and  the 
lower  court  was  precluded  from  considering  such  question. 
A  mere  allegation  in  a  pleading  that  a  statute  is  unconsti- 
tutional does  not  confer  jurisdiction  on  the  Supreme  Court 
unless  the  court  can  see  that  the  question  raised  is  one  which 
may  fairly  be  regarded  as  debatable.  (Beach  v.  Peabody, 
i88  111.  75.)  When  the  Supreme  Court  can  see  that  the 
constitutional  question  raised  in  a  case  is  one  which  has 
been  settled  and  is  no  longer  debatable  or  in  doubt,  it  will 
not  assume  jurisdiction  of  a  direct  appeal  merely  to  refer 
to  its  former  decision.  {Boylan  v.  Chicago  Title  and  Trust 
Co,  240  111.  413.)  The  Supreme  Court  cannot  take  juris- 
diction upon  the  mere  statement  of  counsel  that  a  constitu- 
tional question  is  involved,  as  it  is  not  the  duty  of  the  court 
to  search  the  constitution  to  discover  some  basis  on  which 
jurisdiction  to  entertain  the  proceedings  can  be  sustained. 
Standard  Oil  Co.  v.  City  of  Danville,  199  111.  50;  People 
V.  City  of  Chicago,  238  id.  146. 

No  other  question  has  been  suggested  in  the  briefs  of 
counsel  which  would  give  the  court  jurisdiction,  and  for 
the  reasons  given  we  are  of  the  opinion  that  no  constitu- 
tional question,  or  any  other  question  that  would  give  this 
court  jurisdiction,  is  involved  or  is  necessary  to  be  decided 
in  the  determination  of  this  case,  and  it  will  therefore  be 
transferred  to  the  Appellate  Court  for  the  First  District. 

Caiise  transferred. 
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The  People  ex  rel.  Charles  E.  Robinson,  County  Collector, 
Appellee,  vs.  The  Cincinnati,  Lafayette  and  Chi- 
cago Railroad  Company,  Appellant. 

Opinion  filed  February  i6,  ipi6, 

1.  Taxes — day  for  meeting  to  Hx  rate  need  not  be  fixed  in  ad- 
vance at  some  other  meeting.  It  is  not  necessary,  under  section  50 
of  the  Roads  and  Bridges  act  of  1913,  that  the  president  of  the 
highway  commissioners  name  or  designate  at  any  regular  or  spe- 
cial meeting  the  time  for  the  meeting  to  fix  the  rate  of  tax  for 
road  and  bridge  purposes,  but  the  record  must  show  the  meeting, 
that  the  rate  was  then  and  there  determined,  what  such  rate  is 
and  for  what  year. 

2.  Same — record  of  highway  commissioners  may  be  amended 
to  show  the  fact.  The  record  of  the  highway  commissioners  may 
be  amended,  upon  a  proper  showing,  to  speak  the  truth,  where  it 
fails  in  certain  particulars  by  the  omissions  of  the  clerk. 

3.  Same — statute  does  not  require  record  to  be  kept  in  any  par- 
ticular book.  The  statute  does  not  require  the  record  of  the  high«- 
way  commissioners  to  be  kept  in  any  particular  book  or  character 
of  book,  and  the  fact  that  the  clerk  has  kept  the  record  in  the  town 
auditor's  record  book  is  not  a  valid  objection  to  such  record. 

4.  Same — road  tax  at  higher  rate  than  fixed  is  illegal  as  to  ex- 
cess. It  is  proper  for  the  county  clerk  to  extend  road  and  bridge 
taxes  at  the  rate  required  to  produce  the  amount  certified  by  the 
highway  commissioners,  but  if  such  rate  exceeds  the  rate  previ- 
ously determined  by  the  commissioners  the  tax  is  illegal  as  to 
the  excess. 

Appeal  from  the  County  Court  of  Kankakee  county; 
the  Hon.  Jay  H.  Merrill,  Judge,  presiding. 

W.  R.  Hunter,  for  appellant. 

Wayne  H.  Dyer,  State's  Attorney,  for  appellee. 

Mr.  Justice  Duncan  delivered  the  opinion  of  the  court : 

The  Cincinnati,  Lafayette  and  Chicago  Railroad  Com- 
pany has  appealed  from  a  judgment  of  the  county  court  of 
Kankakee  county  rendered  against  its  property  for  the  de- 
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linquent  road  and  bridge  taxes  in  the  towns  of  St.  Anne, 
Aroma  and  Kankakee. 

The  objections  urged  here  are,  (i)  that  the  highway 
commissioners  did  not  fix  the  day  for  the  regular  semi- 
annual meeting;  (2)  that  they  did  not  meet  on  any  day  re- 
quired by  statute  to  determine  the  rate;  (3)  that  they  did 
not  meet  on  the  first  Tuesday  in  September  and  determine 
and.  certify  the  amount  necessary  to  be  raised  by  taxation 
for  the  proper  construction,  maintenance  and  repair  of  roads 
and  bridges;  (4)  that  the  rate  extended  by  the  county  clerk 
exceeded  the  rate  fixed  by  the  highway  commissioners. 

First  and  second — Under  section  50  of  the  Roads  and 
Bridges  act  of  19 13  it  is  not  necessary  that  the  president 
of  the  highway  commissioners  name  or  designate  at  any 
regular  or  special  meeting  the  time  for  their  regular  semi- 
annual meeting  iit  August  to  fix  the  rate  of  taxation.  The 
rate  of  taxation  is  properly  determined  by  the  board  of 
commissioners  if  the  president  and  the  board  meet  at  the 
proper  or  usual  place  in  their  town  at  any  time  between  the 
first  Tuesday  in  August  and  the  first  Tuesday  in  September 
and  fix  the  rate  to  be  certified  by  them  to  the  county  board. 
Their  record,  as  a  matter  of  course,  should  show  this  meet- 
ing and  that  the  rate  was  then  and  there  determined  by 
the  board  and  for  what  year  and  at  what  rate  it  was  fixed 
by  the  board.  The  record  shows  that  the  tax  rate  was 
properly  determined  in  all  of  said  townships. 

Third — The  records  of  the  highway  commissioners  in 
said  towns  also  show  that  they  did  meet  on  the  first  Tues- 
day in  September  and  determine  and  certify  the  amount 
necessary  to  be  raised  by  taxation  for  the  proper  construc- 
tion, maintenance  and  repair  of  roads  and  bridges  for  the 
year  191 4.  The  basis  of  appellant's  claim  that  the  records 
of  the  commissioners  of  highways  of  said  towns  did  not 
show  a  compliance  with  the  statute  in  regard  to  fixing  the 
rate  of  taxation  and  in  determining  the  amount  of  the  road 
and  bridge  taxes  to  be  levied  is,  that  their  records  failed 
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to  show  such  compliance  at  the  time  appellant's  objections 
were  made.  The  court,  at  the  trial,  allowed  some  of  the 
records  to  be  amended  after  hearing  parol  evidence,  over 
the  objections  of  appellant.  Such  records  may  be  amended 
to  speak  the  truth,  upon  proper  showing,  where  they  fail 
in  certain  particulars  by  omissions  of  the  clerk.  "The  right 
to  make  such  an  amendment  does  not  depend  upon  sec- 
tion 191  of  the  Revenue  act,  but  it  is  common  to  legislative 
bodies  and  collective  bodies  generally."  {People  v.  Clevc- 
lafid,  Cincinnati,  Chicago  and  St.  Louis  Raihvay  Co,  ante, 
p.  195.)  The  court  therefore  properly  overruled  appellant's 
objections  to  the  amended  records  as  well  as  the  objection 
to  the  record  of  the  highway  commissioners  of  the  town  of 
St.  Anne,  which  had  been  kept  by  the  clerk  in  the  town  aud- 
itor's record.  The  statute  requires  no  particular  character 
of  book  for  a  record  of  the  board  of  commissioners.  Peo- 
ple V.  Robeson,  253  III.  456. 

Fourth — In  the  town  of  Kankakee  the  commissioners  at 
their  regular  semi-annual  meeting  fixed  the  rate  of  taxation 
at  thirty  cents.  At  their  meeting  on  the  first  Tuesday  in 
September  they  determined  and  certified  that  $15,500  was 
necessary  for  the  proper  construction,  maintenance  and  re- 
pair of  roads  and  bridges,  and  the  county  board  approved 
that  amount,  and  the  clerk  extended  the  taxes  at  the  xate 
of  thirty-four  cents  because  it  required  that  rate  to  raise 
the  amount  certified.  It  was  proper  for  the  clerk,  under 
the  statute,  to  fix  the  rate  required  to  raise  the  amount  cer- 
tified. The  taxes,  however,  are  illegal  to  the  extent  that 
the  rate  fixed  by  the  county  clerk  exceeded  the  rate  fixed 
by  the  highway  commissioners.  The  commissioners  had 
no  right  or  power  to  ask  for  the  raising  of  a  sum  by  taxa- 
tion exceeding  the  amount  indicated  by  the  rate  fixed  by 
themselves.  People  v.  Neiv  York  Central  Railroad  Co,  270 
111.  636. 

The  judgment  of  the  county  court  is  therefore  affirmed 
except  as  to  the  road  and  bridge  taxes  of  the  town  of  Kan- 
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kakee,  and  the  judgment  in  favor  of  that  township  is  re- 
versed and  the  cause  remanded,  with  directions  to  render 
judgment  for  the  road  and  bridge  tax  of  that  township  as- 
sessed against  the  appellant  except  as  to  the  excessive  rate 
aforesaid.  ^ 

Reversed  in  part  and  remanded,  zvith  directions. 


Sernetta  J.  McCoy  et  al,  Exrs.,  Plaintiffs  in  Error,  vs. 
The  Union  Elevated  Railroad  Company  et  al.  De- 
fendants in  Error. 

Opinion  Hied  February  i6,  ipi6. 

1.  Damages — the  benefits  resulting  from  increased  travel  are 
proper  to  be  considered.  In  determining  whether  premises  have 
been  damaged  by  reason  of  the  construction  and  operation  of  an 
elevated  railroad  in  a  city,  the  benefits  to  the  premises  by  reason 
of  increased  travel  in  front  of  the  same,  resulting  from  the  opera- 
tion of  the  railroad,  are  proper  to  be  considered.  (Brand  v.  Un- 
ion Elevated  Railroad  Co.  258  111.  133,  and  Geohegan  v.  Union 
Elevated  Railroad  Co.  258  id.  352,  and  266  id.  482,  adhered  to.) 

2.  Same — fact  that  value  of  property  for  certain  purpose  is  de- 
creased is  not  material.  In  an  action  for  damages  to  premises  by 
the  construction  and  operation  of  an  elevated  railroad,  the  only 
issue  before  the  jury  is  the  effect  of  the  construction  and  opera- 
tion of  the  railroad  upon  the  market  value  of  the  premises,  and 
the  fact  that  the  rental  value  of  the  building  for  the  purpose  it 
was.  used  when  the  railroad  was  constructed  may  have  been  •  de- 
creased or  destroyed  is  not  material  if  the  general  market  value 
of  the  premises  has  increased. 

3.  Same — when  permitting  proof  of  increase  in  value  covering 
a  period  of  eight  years  is  not  error.  Where  an  action  for  dam- 
ages to  premises  from  the  construction  and  operation  of  an  ele- 
vated railroad  is  not  begun  until  five  years  after  the  railroad  was 
built  and  is  not  tried  until  twelve  years  later,  it  is  not  error  to 
permit  the  defendant  to  prove  the  steady  increase  in  market  value 
of  the  premises  for  a  period  of  eight  years  after  the  railroad  was 
constructed  and  put  in  operation. 

Cartwright,  J.,  dissenting. 

Writ  of  Error  to  the  Superior  Court  of  Cook  county; 
the  Hon.  Hugo  Pam,  Judge,  presiding. 
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John  S.  Miller,  and  Harry  S.  Mecartney,  for  plain- 
tiffs in  error. 

Addison  L.  Gardner,  Randall  W.  Burns,  and  Fran- 
cis Walker,  (Roger  L.  Foote,  of  counsel,)  for  defend- 
ants in  error. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court: 

On  September  27,  1902,  William  A.  McCoy  brought  an 
action  on  the  case  in  the  superior  court  of  Cook  county 
against  the  Union  Elevated  Railroad  Company,  the  Lake 
Street  Elevated  Railroad  Company,  the  South  Side  Ele- 
vated Railroad  Company,  the  Northwestern  Elevated  Rail- 
road Company  and  the  Metropolitan  West  Side  Elevated 
Railroad  Company,  the  defendants  in  error,  to  recover  dam- 
ages alleged  to  have  been  occasioned  to  certain  real  estate 
by  the  construction  of  the  elevated  structure  in  VanBuren 
street,  in  the  city  of  Chicago,  and  the  operation  of  trains 
thereon  by  the  defendant  companies.  A  trial  was  had  be- 
fore a  jury  during  the  month  of  February,  19 14,  and  re- 
sulted in  a  verdict  finding  the  defendant  companies  not 
guilty,  upon  which  judgment  was  rendered  in  favor  of  the 
defendants.  McCoy  having  died  subsequent  to  the  rendi- 
tion of  the  judgment,  his  executors  have  brought  the  rec- 
ord here  for  review  by  writ  of  error. 

The  real  estate  involved  consists  of  lots  21  and  22  and 
the  east  twenty-five  feet  of  lots  20  and  23,  in  block  115,  in 
School  Section  addition  to  the  city  of  Chicago.  At  the  time 
of  bringing  suit  and  until  some  time  during  the  year  19 10 
McCoy  held  a  99-year  lease  upon  lots  21  and  22  which  he 
had  obtained  during  the  years  1882  and  1883,  the  term  of 
the  lease  beginning  May  i,  1883.  These  two  lots  combined 
have  a  frontage  of  one  hundred  and  eight  feet  on  Van- 
Buren street  and  ninety-five  feet  on  Clark  street.  After  ob- 
taining the  lease  McCoy  proceeded  to  erect  upon  the  lots  a 
seven-story  and  basement  brick  and  stone  building,  which 
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was  completed  about  June  i,  1884.  The  ground  floor  of 
the  building  was  divided  into  rooms  appropriate  for  use  as 
retail  stores,  barber  shops,  and  the  like.  The  remainder  of 
the  building  was  designed  for  use  as  a  hotel,  and  McCoy 
used  it  as  such,  under  the  name  of  the  McCoy  Hotel,  from 
the  time  the  building  was  erected  until  some  time  during 
the  year  19 10,  when  he  sold  his  interest  in  the  premises. 
Shortly  after  the  erection  of  the  hotel  building  by  McCoy 
the  owner  of  the  twenty-five  feet  adjoining  this  property 
on  the  west,  being  the  east  twenty-five  feet  of  lots  20  and 
23,  constructed  thereon  a  seven-story  and  basement  building 
corresponding  in  height  and  general  plan  of  construction 
with  the  McCoy  building.  In  1887  McCoy  purchased  this 
twenty-five  feet,  with  the  building  thereon,  for  $100,000, 
and  thereafter  used  the  rooms  above  the  ground  floor  in 
connection  with  and  as  a  part  of  the  McCoy  Hotel.  Prior 
to  1897  three  elevated  railroad  systems  had  been  established 
in  Chicago,  with  down-town  terminals.  The  South  Side 
system  had  its  terminal  at  Congress  street,  on  the  alley  be- 
tween State  street  and  Wabash  avenue,  about  three  blocks 
east  and  south  from  the  premises  in  question;  the  Metro- 
politan system  had  its  terminal  on  Franklin  street  between 
VanBuren  and  Jackson  streets,  about  three  blocks  west  and 
north  from  the  premises  in  question ;  and  the  Lake  Street 
system  had  its  terminal  at  Lake  street  and  Wabash  avenue, 
about  one-half  mile  east  and  one  mile  north  from  the  prem- 
ises in  question.  During  the  years  1896  and  1897  what  is 
generally  known  as  the  "loop"  was  constructed,  under  au- 
thority conferred  by  ordinances  of  the  city  of  Chicago,  for 
the  joint  use  of  the  three  systems  above  mentioned  and  an- 
other elevated  system  then  in  course  of  construction.  The 
loop  consists  of  an  elevated  structure  in  the  streets  en- 
circling the  central  portion  of  the  business  district  of  the 
city,  upon  which  are  laid  tracks  for  the  passage  of  the  ele- 
vated trains  of  all  of  the  defendant  companies  completely 
around  the  central  portion  of  the  business  district.     Be- 
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fore  the  construction  of  the  loop  the  elevated  trains  of  the 
defendant  companies  stopped  at  their  respective  terminals. 
The  structure  forming  the  south  side  of  the  loop  was  placed 
in  that  portion  of  VanBuren  street  extending  from  Wabash 
avenue  on  the  east  to  Fifth  avenue  on  the  west,  Clark  street 
being  one  of  the  streets  intersecting  VanBuren  street  be- 
tween these  two  avenues.  Stations  to  permit  passengers  to 
board  and  leave  the  elevated  trains  were  established  at  in- 
tervals around  the  loop  and  stairways  were  constructed  lead- 
ing from  each  station  to  the  surface  of  the  street.  One  of 
these  stations  in  VanBuren  street  was  established  at  LaSalle 
street,  about  one  hundred  feet  west  from  the  McCoy  Hotel, 
and  another  was  established  at  Dearborn  street,  about  three 
hundred  feet  east  from  the  hotel.  The  elevated  structure  in 
VanBuren  street  obstructed  the  passage  of  light  to  the  store 
rooms  in  McCoy's  building,  and  the  noise  from  the  passage 
of  trains  over  the  structure  and  the  fact  that  passing  trains 
were  on  a  level  with  the  windows  of  the  second  floor  of 
the  building  rendered  the  rooms  on  the  south  side  of  the 
second  and  third  floors  of  the  building  less  desirable  for 
hotel  purposes.  Large  upright  columns  supporting  the  ele- 
vated structure  were  placed  just  inside  the  curb  in  front  of 
the  premises  and  rendered  the  premises  less  accessible  from 
the  street. 

There  is  no  material  controversy  over  the  facts  in  the 
case.  The  witnesses  all  agree  that  the  matters  above  men- 
tioned, when  considered  by  themselves,  would  be  detrimen- 
tal to  the  premises.  They  also  agree  that  there  was  a  steady 
increase  of  from  five  to  ten  per  cent  per  year  in  the  value 
of  the  premises  from  the  construction  of  the  loop  until 
1905.  It  also  appears  from  the  evidence  that  the  rents  from 
the  store  rooms  on  the  ground  floor  constantly  increased 
after  1897.  The  plaintiff  called  but  one  real  estate  expert 
as  a  witness.  He  testified  that  the  damages  to  the  prop- 
erty from  the  construction  of  the  elevated  structure,  and 
the  operation  qi  the  trains  thereon,  amounted  to  $81,999, 


494  McCoy  v.  Union  Elevated  R.  R.  Co.       [271  III. 

being  fifteen  per  cent  of  the  value  which  the  witness  placed 
upon  the  interest  of  McCoy  in  the  premises.-  He  admit- 
ted that  there  had  been  a  continuous  increase  in  the  value 
of  the  premises  since  the  completion  of  the  loop,  and  that 
a  portion  of  that  increase,  which  he  said  it  was  impossible 
to  estimate,  was  due  to  the  increased  travel  brought  to 
the  premises  by  the  elevated  railroad,  but  that  he  did  not 
take  that  into  consideration  in  fixing  the  damages.  The 
real  estate  experts  called  by  the  defendants,  on  the  other 
hand,  testified  that  at  least  one-half  of  the  increase  in  the 
value  of  the  premises  was  due  to  the  increased  travel  in 
front  of  the  premises  resulting  from  the  operation  of  the 
elevated  railroad  in  VanBuren  street  as  a  part  of  the  loop. 
In  support  of  the  testimony  of  these  witnesses  defendants 
proved  that  the  number  of  persons  boarding  the  elevated 
trains  at  the  LaSalle  street  station,  in  VanBuren  street, 
during  the  three  months  of  the  year  1897  ^^  which  trains 
were  operated  around  the  loop,  was  161,763,  and  that  the 
number  constantly  increased  until  in  1905  there  were 
3,659,583  persons  who  boarded  the  trains  at  that  station. 
It  was  also  shown  that  during  the  period  in  1897  above 
mentioned  194,904  persons  boarded  the  elevated  trains  at 
the  Dearborn  street  station,  in  VanBuren  street,  and  that 
the  number  constantly  increased  each  year  until  in  1905 
there  were  2,558,976  persons  who  boarded  the  trains  at 
that  station. 

The  contention  made  by  plaintiffs  in  error  upon  which 
most  of  the  assignments  of  error  depend  is,  that  the  bene- 
fits to  the  premises  by  reason  of  the  increased  travel  in 
front  of  the  premises  resulting  from  the  operation  of  the 
elevated  railroad  in  VanBuren  street  as  a  part  of  the  loop 
cannot  be  considered  in  determining  whether  the  premises 
have  been  damaged  by  the  construction  of  the  elevated 
structure  and  the  operation  of  trains  thereon,  first,  because 
such  benefits  are  general  benefits,  common  to  all  the  prop- 
erty in  the  vicinity ;   and  second,  because  such  benefits  are 
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conjectural  and  speculative.  The  same  contention  was  made 
in  Brand  v.  Union  Elevated  Railroad  Co,  258  111.  133,  Geo- 
hegan  v.  Union  Elevated  Railroad  Co.  258  id.  352,  and 
Geohegan  v.  Union  Elevated  Railroad  Co,  266  id.  482,  and 
in  each  of  those  cases  we  held  that  such  benefits  should  be 
considered  in  determining  whether  premises  abutting  on  a 
public  street  have  been  damaged  by  the  construction  and 
operation  of  an  elevated  railroad  in  such  street.  The  rea- 
sons for  such  holding  were  fully  set  forth  in  the  opinions 
filed  in  the  cases  above  mentioned  and  it  would  serve  no 
useful  purpose  to  repeat  them  here.  It  is  sufficient  to  say 
that  we  adhere  to  the  views  expressed  in  the  former  cases 
involving  the  same  question  as  is  here  presented. 

The  constitutional  objections  urged  are  all  based  on  the 
contention  that  the  rule  announced  in  Metropolitan  West 
Side  Elevated  Railway  Co.  v.  Stickney,  1 50  III.  362,  which 
was  followed  in  the  Brand  and  Geohegan  cases,  supra,  was 
not  in  accordance  with  the  former  decisions  of  this  court 
upon  the  question  of  setting  off  benefits  against  damages. 
The  decisions  upon  this  question  preceding  the  Stickney 
case  were  considered  in  the  Brand  case,  supra,  and  it  was 
there  determined  that  the  rule  announced  in  the  Stickney 
case  was  in  harmony  with  all  the  prior  decisions  of  this 
court  except  one.  We  have  again  examined  the  cases  cited 
by  plaintiffs  in  error  in  support  of  their  contention  and  are 
satisfied  with  the  conclusion  reached  in  the  Brand  case  upon 
this  question. 

The  plaintiff  called  as  a  witness  in  his  behalf  an  archi- 
tect, who  testified  that  he  had  made  a  specialty  of  remodel- 
ing hotels ;  that  the  value  of  the  McCoy  Hotel  building  in 
1895  ^"d  1896,  based  upon  his  knowledge  of  the  cost  of 
constructing  buildings  during  those  years,  was  $126,0005 
that  he  was  familiar  with  the  rental  value  of  hotels  in  Chi-' 
cago  during  the  same  years,  and  that  in  his  opinion  the  an- 
nual rental  value  of  the  McCoy  Hotel  building,  exclusive 
of  the  store  rooms,  was  about  $33,000.    He  expressed  the 
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opinion  that  the  hotel  building  was  an  appropriate  improve- 
ment for  the  ground  at  that  time,  and  stated  that  the  ele- 
ments which  entered  into  the  value  of  a  building  for  hotel 
purposes  were  the  absence  of  noise,  the  privacy  of  the  rooms 
and  the  architectural  beauty  of  the  building.  He  was  per- 
mitted to  further  express  the  opinion  that  the  construction 
of  the  elevated  railroad  in  front  of  the  premises  and  put- 
ting the  same  into  operation  had  a  detrimental  effect  upon 
the  market  value  of  the  premises  for  use  as  a  hotel  because 
the  elevated  structure  marred  the  appearance  of  the  build- 
ing, the  running  of  trains  produced  noise  and  the  privacy 
of  the  rooms  facing  the  structure  was  lessened.  He  was 
then  asked  to  express  an  opinion  as  to  the  effect  of  the 
construction  and  operation  of  the  elevated  railroad  on  the 
rental  value  of  the  hotel  premises  in  dollars  and  cents,  but 
the  court  sustained  an  objection  to  the  question.  Plaintiffs 
in  error  contend  that  this  action  of  the  court  was  erroneous. 
The  only  issue  before  the  jury  was  the  effect  of  the  con- 
struction and  operation  of  the  elevated  railroad  upon  the 
market  value  of  the  premises.  The  question  whether  the 
rental  value  of  the  building  for  hotel  purposes  had  been 
lessened  was  not  involved,  and  the  admission  of  such  testi- 
mony would  only  have  tended  to  confuse  the  jury.  The 
evidence  on  the  part  of  defendants  in  error  tended  to  show 
that  while  the  rooms  facing  the  elevated  structure  on  the 
second  and  third  floors  of  the  building  were  rendered  less 
desirable  for  hotel  purposes  than  they  were  before  the  erec- 
tion of  the  structure,  they  were  rendered  more  valuable  for 
other  purposes  than  they  previously  were  for  hotel  pur- 
poses. This  witness  only  qualified  as  an  expert  upon  the 
rental  value  of  buildings  for  hotel  purposes,  and  the  ques- 
tion necessarily  called  for  his  opinion  regarding  the  rental 
value  of  the  McCoy  building  for  hotel  purposes.  The  rental 
value  for  such  purposes  might  have  been  totally  destroyed 
by  the  construction  and  operation  of  the  elevated  railroad 
while  the  market  value  of  the  premises  might  at  the  same 
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time  have  been  increased.  The  court  did  not  err  in  refus- 
ing to  permit  proof  to  be  made  concerning  the  effect  of 
the  construction  and  operation  of  the  elevated  railroad  upon 
the  rental  value  of  the  premises  for  hotel  purposes. 

The  same  witness,  having  failed  to  qualify  as  an  expert 
upon  ground  values,  was  asked  to  assume  a  ground  value 
of  $5000  per  front  foot  on  VanBuren  street,  or  nearly 
$600,000  for  the  land,  (that  being  the  value  fixed  by  the 
real  estate  expert  called  by  the  pl^vintiff,)  and  give  an  esti- 
mate of  the  effect  of  the  construction  of  the  elevated  rail- 
road upon  the  market  value  of  the  premises  for  hotel  pur- 
poses. The  court  properly  sustained  an  objection  to  this 
question,  as  the  question  limited  the  estimate  to  the  effect 
of  the  construction  of  the  elevated  railroad  upon  the  market 
value  of  the  premises  for  hotel  purposes  instead  of  the  ef- 
fect of  the  construction  and  operation  of  the  railroad  upon 
the  market  value  generally. 

Defendants  in  error  were  permitted,  over  the  objection 
of  plaintiff,  to  prove  the  constant  increase  in  the  market 
value  of  the  McCoy  premises  from  the  construction  of  the 
elevated  railroad  in  VanBuren  street  until  1905,  a  period  of 
about  eight  years,  and  were  also  permitted  to  prove  sales 
and  long-term  leases  of  other  premises  similarly  situated,  in 
the  vicinity  of  the  McCoy  premises,  during  the  same  period. 
Plaintiffs  in  error  contend  that  the  court  should  have  lim- 
ited such  evidence  to  a  shorter  period  after  the  completion 
of  the  elevated  railroad.  In  Geohegan  v.  Utiion  Elevated 
Railroad  Co,  266  111.  482,  we  said :  "The  rule  is  well  es- 
tablished that  evidence  of  the  value  of  the  property  before 
and  after  the  time  when  the  damages  are  alleged  to  have 
been  sustained  is  admissible,  and  the  time  within  which 
such  evidence  shall  be  confined  is  a  matter  in  the  sound  dis- 
cretion of  the  trial  court."  In  our  judgment  the  trial  court 
did  not  abuse  its  discretion  in  this  case.  The  suit  was  be- 
gun in  1902,  almost  five  years  after  the  alleged  cause  of 
action  accrued,  and  the  trial  was  not  had  until  February, 
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1914.  While  the  jury  were  required  to  find  whether  or  not 
the  premises  were  damaged  as  of  the  date  when  the  railroad 
was  completed  and  put  in  actual  operation,  the  beneficial 
effects  from  the  construction  and  operation  of  the  elevated 
railroad  upon  the  property  appeared  with  greater  certainty 
when  it  was  shown  that  there  was  a  constant  and  continu- 
ous increase  in  the  market  value  of  this  property,  and  of 
property  similarly  situated  in  that  locality,  for  a  period  of 
eight  years. 

It  is  urged  that  the  court  erroneously  excluded  evidence 
oflFered  by  plaintiff  by  which  it  was  sought  to  show  cer- 
tain elements  which  after  the  construction  of  the  elevated 
railroad  entered  into  the  increase  in  the  market  value  of 
the  premises,  viz.,  increase  in  the  population  of  the  city, 
increase  in  bank  deposits,  increase  in  wholesale  trade  and 
manufacturers  and  increase  in  street  car  travel  in  the  city 
of  Chicago.  The  only  attempt  to  prove  these  matters  was 
by  a  witness  who  stated  that  his  testimony  would  be  based 
upon  data  contained  in  certain  reports  made  by  others  and 
as  to  the  correctness  of  which  the  witness  had  no  personal 
knowledge.  The  court  did  not  err  in  rejecting  this  evi- 
dence, as  it  was  hearsay. 

Complaint  is  made  of  the  action  of  the  court  in  giving 
certain  instructions  on  behalf  of  defendants  in  error  and 
in  refusing  or  modifying  certain  instructions  submitted  by 
plaintiff.  Practically  all  of  these  instructions  were  consid- 
ered by  us  in  the  Brand  and  Geohegan  cases,  supra,  and 
the  trial  court,  in  passing  upon  the  instructions  in  this  case, 
followed  our  rulings  in  those  cases.  Moreover,  the  evi- 
dence in  this  case  would  not  have  sustained  a  verdict  in 
favor  of  the  plaintiff,  and  any  error  committed  by  the  trial 
court  in  giving,  refusing  or  modifying  instructions  was 
therefore  harmless. 

The  judgment  of  the  superior  court  is  affirmed. 

Judgment  affirmed. 
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Mr.  Justice  Cartwright,  dissenting: 

My  understanding  of  the  law  is,  that  if  a  corporation 
authorized  to  take  or  damage  property  for  public  use  by  the 
construction  and  use  of  the  public  work  injures  the  prop- 
erty of  the  citizen  for  the  use  to  which  he  has  devoted  his 
property  it  must  pay  the  damage ;  that  the  corporation  has 
no  right  to  compel  the  owner  to  change  the  use  to  which 
his  property  is  applied  or  meet  his  claim  by  showing  that 
the  property  would  not  be  damaged  if  devoted  to  some 
other  use.  The  court  has  laid  down  that  rule  in  various 
cases,  and  has  frequently  said  that  by  any  other  rule  the 
owner  would  not  be  compensated  for  his  damage  nor  re- 
ceive the  just  compensation  to  which  he  is  entitled.  In  the 
case  of  St»  Louis,  Jerseyville  and  Springfield  Railroad  Co. 
V.  Kirby,  104  111.  345,  Kirby  had  devoted  his  farm  land  to 
a  special  use  as  a  training  track,  and  in  reply  to  the  objec- 
tion that  what  the  training  track  was  worth  to  him  was  not 
the  true  measure  of  damage,  the  court  replied :  "Why  not  ? 
It  is  said  he  cannot  recover  for  damage  to  his  business. 
That  may  be  true  in  so  far  as  his  business  does  not  con- 
sist in  the  use  of  the  land.  The  value  of  land  consists  in 
its  fitness  for  use,  present  or  future,  and  before  it  can  be 
taken  for  public  use  the  owner  must  have  just  compensa- 
tion. If  he  has  adopted  a  peculiar  mode  of  using  that  land 
by  which  he  derives  profit,  and  he  is  to  be  deprived  of  that 
use,  justice  requires  that  he  be  compensated  for  the  loss. 
That  loss  is  the  loss  to  himself.  It  is  the  value  which  he 
has,  and  of  which  he  is  deprived,  which  must  be  made  good 
by  compensation."  In  Johnson  v.  Freeport  and  Mississippi 
River  Railway  Co.  11 1  111.  413,  the  court  reversed  the 
judgment  of  the  trial  court  because  of  the  refusal  to  al- 
low proof  that  the  property  sought  to  be  condemned  had 
a  special  value  above  the  general  market  value.  The  court 
quoted  what  was  said  in  the  Kirby  case,  with  a  statement 
that  it  was  there  held  competent  to  show  that  the  land  pro- 
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posed  to  be  taken  has  a  special  value  to  the  owner  by  rea- 
son of  a  special  profitable  use  to  which  he  has  devoted  it, 
and  that  he  is  entitled  to  compensation  for  the  loss  occa- 
sioned by  deprivation  of  that  special  use.  In  Chicago  and 
Northzvestern  Railway  Co,  v.  Chicago  and  Evanston  Rail- 
road Co,  112  111.  589,  the  court  again  made  the  above  quo- 
tation from  the  Kirby  case,  and  held  that  the  owner  of 
property  has  a  right  to  the  value  which  his  property  has  in 
view  of  the  particular  use  of  it  which  he  has  adopted.  The 
court  said  that  the  owner  of  property  is  entitled,  under  the 
constitution,  to  whatever  the  property  is  worth  to  him  and 
is  not  required  to  make  any  pecuniary  sacrifices  at  all.  In 
illustration  of  the  justice  and  propriety  of  the  rule  adopted, 
the  court  supposed  that  the  owner  of  a  farm  concludes  to 
go  into  the  dairy  business  and  spends  several  thousand  dol- 
lars on  his  farm  in  preparing  the  necessary  stalls  and  sheds 
and  making  suitable  preparations  for  the  handling  of  ftiilk 
and  converting  it  into  butter  and  cheese.  The  court  said  it 
was  very  clear  that  when  the  farm  was  fitted  up  for  that 
purpose  it  would  have  a  special  value  to  the  owner  that  it 
would  not  have  for  mere  farming  purposes.  The  owner 
of  the  farm,  under  such  circumstances,  could  not  be  re- 
quired to  change  the  use  of  his  farm  and  the  court  would 
have  no  right  to  dictate  to  him  that  he  should.  In  Hercules 
Iron  Works  v.  Elgin,  Joliet  and  Eastern  Raihvay  Co,  141 
111.  491,  the  court  again  indorsed  the  doctrine  of  the  previ- 
ous cases  that  the  recovery  of  damages  must  be  upon  the 
basis  of  the  actual  value  taken  from  the  owner;  that  it  is 
the  value  which  the  owner  has,  and  of  which  he  is  de- 
prived, that  must  be  made  good  to  him.  In  Sanitary  Dis- 
trict V.  Pittsburgh,  Ft.  Wayne  and  Chicago  Raihvay  Co. 
216  111.  575,  the  court  again  stated  the  rule  that  where 
property,  by  reason  of  being  applied  to  a  particular  use, 
has  a  special  value  to  the  owner,  that  value  is  to  be  ascer- 
tained and  allowed  as  compensation;  and  in  Freiberg  v. 
South  Side  Elevated  Railroad  Co.  221  III.  508,  the  same 
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doctrine  was  applied.     These  decisions,  as  I  understand, 
have  settled  the  law  beyond  controversy. 

In  this  case  William  A.  McCoy  had  a  leasehold  inter- 
est in  lots  upon  which  he  had  erected  a  building  for  use 
as  a  hotel,  with  a  frontage  of  io8  feet  on  VanBuren  street, 
and  he  owned  in  fee  25  feet  on  the  west  which  was  cov- 
ered by  his  hotel,  making  a  frontage  of  133  feet  on  Van- 
Buren street.  An  elevated  railroad  was  built  in  VanBuren 
street,  supported  by  large  columns,  rendering  the  premises 
less  accessible  from  the  street  and  obstructing  the  passage 
of  light  and  air  to  the  first  story,  and,  the  railroad  being 
put  in  operation,  the  noise  from  the  passing  trains  on  a 
level  with  the  w^indows  of  the  second  floor  of  the  hotel 
rendered  the  rooms  on  the  south  side  of  the  second  and 
third  floors  practically  unfit  for  hotel  purposes.  There  was 
no  controversy  over  the  fact  that  the  property  was  seri- 
ously injured  and  damaged  for  the  purpose  to  which  the 
owner  had  devoted  it.  To  meet  this  undisputed  evidence 
the  court  admitted  evidence  that  the  property  would  not 
have  been  damaged  if  McCoy  had  devoted  it  to  some  other 
use.  The  evidence  was,  that  for  the  eight  years  after  the 
damage  was  done  the  business  of  the  road  increased  enor- 
mously, necessarily  increasing  the  discomforts,  annoyances 
and  damage  to  the  property  for  hotel  purposes,  but  the  wit- 
nesses said  that  the  increased  number  of  trains  and  pas- 
sengers benefited  the  property  for  some  other  use.  The 
plaintiff^  called  as  a  witness  an  architect  familiar  with  hotel 
buildings  and  their  rental  value,  and  after  he  had  testified 
that  the  construction  and  operation  of  the  elevated  railroad 
in  VanBuren  street  were  a  damage  to  the  market  value  of 
the  property  for  use  as  a  hotel,  the  court  sustained  an  ob- 
jection to  giving  his  judgment  as  to  the  amount  of  injury. 
The  same  witness  being  asked  to  give  an  estimate  of  the 
effect  of  construction  and  use  of  the  elevated  railroad  on 
the  market  value  of  the  premises  for  hotel  purposes  on 
the  assumption  of  a  ground  value  of  a  certain  amount,  the 
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court  sustained  an  objection.  This  court,  in  the  opinion 
adopted,  sustains  the  rulings  of  the  trial  court,  and  holds 
that  the  question  whether  the  rental  value  of  the  building 
for  hotel  purposes  had  been  lessened  was  not  involvefl; 
that  the  evidence  on  the  part  of  the  defendants  tended  to 
show  that  while  the  rooms  facing  the  elevated  structure  on 
the  second  and  third  floors  were  damaged,  they  were  ren- 
dered more  valuable  for  other  purposes  than  they  previ- 
ously were  for  hotel  purposes;  that  the  rental  value  for 
hotel  purposes  might  have  been  totally  destroyed  by  the 
construction  and  operation  of  the  elevated  railroad  while 
the  market  value  of  the  premises  might  at  the  same  time 
have  been  increased,  and  that  the  court  properly  sustained 
the  objection  to  the  hypothetical  question  assuming  a  cer- 
tain value  of  the  land,  because  it  related  to  the  market 
value  of  the  premises  for  hotel  purposes.  I  do  not  agree 
with  the  opinion  on  that  subject. 

The  trial  court  required  witnesses  to  qualify  as  so- 
called  experts  on  market  values  in  order  to  enlighten  the 
jury  by  opinions  on  that  subject,  which  was  contrary  to 
the  rule  of  law.  The  market  value  of  real  estate,  where 
it  can  fairly  be  said  to  have  a  market  value,  is  a  fact  to  be 
proved  as  any  other  fact.  It  is  not  a  question  of  art  or 
science,  and  any  person  who  is  familiar  with  the  land 
and  has  an  opinion  as  to  its  vajue  is  competent  to  express 
that  opinion.  An  expert  is  not  required,  but,  where  there 
is  equal  credibility,  superior  opportunity  and  intelligence 
would,  of  course,  be  entitled  to  the  greater  weight,  and 
what  weight  is  to  be  given  to  the  opinion  of  a  witness  is 
for  the  jury.  White  v.  Hermann,  51  111.  243;  Keithsburg 
and  Eastern  Railroad  Co.  v.  Henry,  79  id.  290;  Pike  v. 
City  of  Chicago,  155  id.  656;  Johnson  v.  Frecport  and 
Mississippi  River  Railway  Co.  supra. 
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The  People  ex  rel.  Mary  Sellers  Connery,  Appellee,  vs. 
James  H.  Burdett  et  al.  Appellants. 

Opinion  Hied  February  i6,  ipr6, 

1.  Civil  service — when  State  Civil  Service  Commissioners  are 
proper  parties  to  a  mandamus  suit.  Since  section  31  of  the  State 
Civil  Service  act  precludes  the  Auditor  from  drawing  any  warrant 
upon  the  Treasurer  for  the  pay  of  an  employee  in  the  classified 
service  unless  there  is  a  proper  certificate  of  the  State  Civil  Ser- 
vice Commissioners,  the  latter  are  proper  parties  to  a  mandamus 
suit  to  compel  payment  of  the  amount  due  an  employee  in  such 
classified  service,  notwithstanding  such  employee  has  previously 
obtained  a  decision  from  the  Supreme  Court  that  she  is  entitled 
to  pay  as  a  civil  service  employee. 

2.  Same — when  respondents  cannot  urge  that  petitioner  is  not 
entitled  to  the  amount  claimed.  If  the  allegations  of  an  amended 
petition  for  mandamus  by  an  employee  in  the  classified  service  to 
compel  the  issue  of  a  warrant  for  her  pay  show  that  the  petitioner 
is  entitled  to  the  amount  claimed  and  the  respondents  demur  to 
the  petition  and  elect  to  abide  by  their  demurrer,  they  cannot  urge 
in  a  court  of  review  that  the  petitioner  was  not  entitled  to  the 
money  claimed  to  be  due  her. 

Appeai.  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  John  P.  McGoorty,  Judge,  presiding. 

P.  J.  LucEY,  Attorney  General,  George  P.  Ramsey, 
and  John  J.  Pouwon,  for  appellants. 

Joseph  M.  Connery,  for  appellee. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

The  appellee  filed  a  petition  for  mandamus  in  the  circuit 
court  of  Cook  county  against  James  H.  Burdett,  William 
B.  Moulton  and  Dr.  A.  B.  Culhane,  State  Civil  Service 
Commissioners,  and  also  against  the  Auditor  of  Public  Ac- 
counts and  the  State  Treasurer,  praying  that  said  commis- 
sioners authorize  said  Auditor  to  order,  and  said  Treasurer 
to  pay,  $532.05  due  her  from  the  State.  After  said  petition 
was  amended  respondents  interposed  general  and  special  de- 
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murrers,  which  were  overruled  by  the  trial  court  and  judg- 
ment entered  in  favor  of  the  appellee.  Appellants  abiding 
by  their  demurrer?,  the  court  entered  an  order  in  favor  of 
appellee  according  to  the  prayer  of  her  petition.  From  that 
order  this  appeal  was  prayed. 

From  the  record  before  us  it  appears  that  appellee  has 
brought  this  proceeding  to  procure  her  pay  as  an  employee 
under  the  State  civil  service  in  a  position  to  which  this  court 
held  her  entitled  in  People  v.  Brady ^  262  111.  578.  Under 
the  allegations  of  the  amended  petition  herein  it  is  conceded 
by  appellants*  demurrers  that  the  appellee  is  entitled  to  the 
money  she  claims,  and  the  only  objection  urged  by  appel- 
lants is  that  she  has  not  proceeded  in  the  proper  manner  to 
obtain  the  sum  so  due  her. 

Counsel  for  appellants  first  urge  that  the  State  Civil 
Service  Commissioners  are  not  proper  parties  to  this  pro- 
ceeding, and  therefore  the  action  should  have  been  brought 
in  the  circuit  court  of  Sangamon  county  instead  of  the  cir- 
cuit court  of  Cook  county.  Section  31  of  the  State  Civil 
Service  act  provides :  "It  shall  be  unlawful  for  the  Auditor 
or  any  other  fiscal  officer  of  the  State  to  drav/,  sign  or  issue 
or  authorize  the  drawing,  signing  or  issuing  of  any  warrant 
on  the  Treasurer,  or  any  disbursing  officer  of  the  State,  for 
the  payment  of,  or  for  the  Treasurer  or  other  disbursing 
officer  of  the  State  to  pay  any  salary  or  compensation  to 
any  officer,  clerk  or  other  person  in  the  classified  service  of 
the  State,  unless  on  an  estimate,  pay-roll  or  account  for 
such  salary  or  compensation,  containing  the  names  of  the 
persons  to  be  paid,  and  a  statement  of  the  amount  to  be 
paid,  and  the  matter  on  account  of  which  the  same  is  to  be 
paid,  shall  be  filed  with  him,  bearing  the  certificate  of  the 
State  Civil  Service  Commission  that  the  persons  named  in 
such  estimate,  pay-roll  or  account,  have  been  appointed  or 
employed,  or  promoted,  in  pursuance  of  law  and  of  the 
rules  made  in  pursuance  of  this  act."  (Kurd's  Stat.  1913, 
p.  499.)     Manifestly,  under  this  section  the  Auditor  cannot 
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draw  a  warrant  for  the  Treasurer  to  pay  the  salary  or  com- 
pensation of  any  clerk  or  other  person  in  the  classified  ser- 
vice unless  such  payment  is  certified  to  or  approved  as  re- 
quired by  said  section.  Counsel  for  appellants  concede  that 
this  would  ordinarily  be  so,  but  argue  that  as  this  court,  in 
the  case  heretofore  cited,  has  held  that  appellee  was  entitled 
to  her  pay  as  alleged  in  the  petition  here,  it  is  not  necessary 
for  the  State  Civil  Service  Commissioners  to  certify  to  such 
claim.  The  section  of  the  statute  just  quoted  makes  no  such 
exception,  and  no  other  section  or  provision  of  the  statute 
has  been  called  to  our  attention  which  authorizes  the  Aud- 
itor to  draw  a  warrant  for  the  compensation  of  the  peti- 
tioner without  certification  by  the  State  Civil  Service  Com- 
missioners. Even  in  a  case  like  this  we  think  the  proper 
practice,  under  this  statute,  is  for  the  State  Civil  Service 
Commissioners  to  certifv  the  claim  before  the  Auditor  draws 
his  warrant.  This  being  so,  it  is  conceded  that  the  State 
Civil  Service  Commissioners  were  proper  parties  and  that 
the  suit  was  rightfully  brought  in  the  circuit  court  of  Cook 
county. 

Counsel  for  appellants  further  argue  that  before  the 
petitioner  can  recover  in  rttandamus  proceedings  on  a  claim 
of  this  kind  she  must  allege  a  demand  upon  and  refusal 
by  the  proper  officials.  Conceding  for  the  purposes  of  this 
case,  without  deciding,  that  such  a  demand  and  refusal  were 
necessary,  we  think  it  is  clear  from  the  allegations  of  this 
petition  that  there  was  such  a  demand  and  refusal. 

The  suggestion  of  counsel  for  appellants  made  on  oral 
argument  and  referred  to  in  the  printed  briefs,  to  the  effect 
that  appellee  had  not  shown  she  was  entitled  to  the  money 
claimed  to  be  due  her,  cannot  be  here  urged  in  view  of  the 
nature  of  the  pleadings.  The  allegations  on  this  point  in 
the  amended  petition  are  sufficient  to  show  that  she  is  en- 
titled to  this  money,  and  having  demurred  to  these  allega- 
tions, appellants  cannot  now  be  heard  to  urge  that  she  is 
not  entitled  thereto.     If  they  desired  to  make  any  such  de- 
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fense  it  should  have  been  presented,  under  proper  plead- 
ings, in  the  trial  court. 

The  suggestions  of  counsel  that  the  Treasurer  and  Aud- 
itor are  not  proper  parties  here  ot  that  the  money  has  not 
been  appropriated  to  pay  this  claim  are  fully  answered  by 
the  rulings  of  this  court  in  cases  where  similar  questions 
were  involved.  People  v.  Kipley,  171  111.  44;  City  of  Chi- 
cago V.  Luthardt,  igi  id.  516;  People  v.  Brady,  supra. 

The  judgment  of  the  circuit  court  will  be  affirmed. 

Judgment  affirmed. 


The  People  ex  reL  P.  J.  Lucey,  Attorney  General,  Re- 
lator, vs,  John  S.  Stonecipher,  Respondent. 

m 

Opinion  filed  February  16,  ipi6, 

1.  Disbarment — depositions  are  competent  evidence  in  disbar- 
ment proceeding,  A  proceeding  to  strike  the  name  of  an  attorney 
from  the  roll  of  attorneys  is  not  a  criminal  prosecution  in  which 
the  accused  has  the  right  to  meet  the  witnesses  face  to  face,  and 
it  is  proper,  in  order  to  sustain  a  count  of  the  information  charg- 
ing the  forging  of  the  name  of  a  person  to  a  release  of  a  mortgage, 
to  admit  the  deposition  of  such  person  in  evidence: 

2.  Same — power  to  disbar  attorney  should  be  exercised  accord- 
ing to  rules  of  law.  The  power  to  disbar  an  attorney  should  be 
exercised  with  sound  and  just  discretion,  according  to  the  same 
rules  of  law  that  govern  in  the  determination  of  other  civil  rights 
which, are  brought  before  the  court. 

3.  Same — what  is  ground  for  disbarring  attorney.  An  attor- 
ney who  converts  to  his  own  use  notes  left  with  him  for  collection 
or  safe  keeping,  who  obtains  a  loan  for  himself  by  falsely  repre- 
senting that  he  wants  the  money  for  a  client  who  was  financially 
responsible  and  would  give  a  note,  and  who  uses,  as  collateral  se- 
curity, a  certain  note  without  delivering  a  deed  to  the  makers  of 
the  note,  as  he  had  agreed  to  do  if  he  used  the  note  to  raise  money, 
is  guilty  of  unprofessional  conduct  and  should  be  disbarred. 

Information  to  disbar. 

P.  J.  Lucey,  Attorney  General,  George  P.  Ramsey, 
and  D.  E.  Detrich,  for  relator. 
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E.  D.  Telford,  D.  D.  Haynie,  George  W.  Smith, 
J.  L.  Haley,  and  Albert  M.  Rose,  for  respondent. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  court : 

An  information  was  filed  in  this  court  at  the  December 
term  thereof,  1914,  on  the  relation  of  the  Attorney  General, 
to  disbar  the  respondent.  The  first  count  of  said  informa- 
tion charges  the  respondent  with  unethical,  unprofessional 
and  fraudulent  conduct  in  the  conversion  of  money  and 
securities,  the  property  of  Demalian  Justice.  The  second 
count  charges  respondent  with  forging  the  name  of  M.  C. 
Stonecipher  to  the  release  of  a  certain  mortgage  recorded 
in  book  34  of  mortgages,  at  page  533,  in  the  office  of  the 
recorder  in  and  for  the  county  of  Marion,  in  the  State  of 
Illinois.  A  rule  was  entered  on  the  respondent  to  show 
cause  by  the  first  day  of  the  February  term  of  court,  191 5. 
Respondent  answered  to  the  said  term,  denying  the  allega- 
tions of  the  first  and  second  counts  of  the  information,  and 
the  court  ordered  said  cause  referred  to  a  commissioner  to 
take  the  proofs  and  report  his  conclusions  of  law  and  fact. 
At  the  April  term,  1915,  leave  of  court  was  obtained  to 
file  five  additional  counts  to  the  original  information,  the 
first  of  which  additional  counts  charges  respondent  with 
contriving  to  injure  and  defraud  the  Salem  Builjjing  and 
Loan  Association  by  fraudulently  inducing  said  association 
to  cash  certain  shares  of  stock  standing  on  the  books  of 
the  association  in  his  name  but  which  he  had  assigned  to 
Henry  L.  AUmon.  The  second  additional  count  charges 
the  respondent  with  fraudulently  contriving  to  injure  Eu- 
gene Irwin  by  inducing  him  to  let  the  respondent  have  a 
certain  sum  of  money  upon  the  representation  that  he 
wanted  it  for  a  client  who  was  good  financially  and  who 
would  give  his  promissory  note  for  the  amount  and  that 
respondent  would  sign  the  note  as  security;  that  the  rep- 
resentation of  wanting  said  loan  for  a  client  was  false ;  that 


508  The  People  v,  Stonecipher.  [271  IIL 

he  never  procured  the  signature  of  any  client  to  the  note 
given  for  the  payment  of  said  sum  of  money  and  that  re- 
spondent has  not  paid  same.  The  third  additional  count 
charges  respondent  with  fraudulently  contriving  to  injure 
W.  O.  Roddy  and  Etta  K.  Roddy,  his  wife,  by  inducing 
them  to  execute  and  deliver  to  the  respondent  their  joint 
promissory  note  for  the  sum  of  $4000  upon  the  promise 
that  the  respondent  would  then  and  there  deliver  to  said 
Roddy,  as  security  for  the  payment  of  such  note,  a  deed 
to  certain  lands  situated  in  the  county  of  Marion  which 
respondent  owned ;  that  upon  obtaining  possession  of  said 
note  the  respondent  failed  and  neglected  to  deliver  to  said 
Roddy  a  deed,  as  promised,  to  secure  the  payment  of  same, 
and  fraudulently  assigned  said  note,  so  executed  by  said 
Roddy  and  wife,  to  the  Bridgeport  State  Bank  without  the 
knowledge  or  consent  of  said  Roddy  and  wife.  The  fourth 
additional  count  charges  that  the  respondent,  at  the  April 
term,  191 3,  of  the  circuit  court  in  and  for  the  county  of 
Washington,  in  the  State  of  Illinois,  was  indicted  by  the 
grand  jury,  charged  with  forging  the  name  of  Demalian 
Justice  to  a  certain  promissory  note  dated  May  25,  191 2, 
for  the  sum  of  $2000,  payable  to  the  Farmers'  and  Mer- 
chants' National  Bank  of  Nashville,  Illinois.  The  fifth  ad- 
ditional count  charges  that  the  respondent,  at  the  September 
term,  1^4,  of  the  circuit  court  in  and  for  the  county  of 
Marion,  in  the  State  of  Illinois,  was  indicted,  charged  with 
forging  the  name  of  M.  C.  Stonecipher  to  the  release  of  a 
certain  mortgage  recorded  in  book  34  of  mortgages,  at  page 
533,  in  the  office  of  the  recorder  in  and  for  said  county.  It 
was  also  ordered  by  the  court  that  the  respondent  answer 
said  additional  counts  by  the  first  day  of  the  June  term, 
191 5.  At  the  last  mentioned  term  the  respondent  made  an- 
swer, denying  the  allegations  set  out  in  the  additional  counts, 
and  the  court  at  the  same  term  entered  an  order  that  the 
commissioner  before  that  time  appointed  proceed  to  take 
evidence  in  said  cause,  and  fixed  the  time  for  closing  proofs. 
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Testimony  had  been  taken  both  by  the  relator  and  respond- 
ent upon  the  original  information  prior  to  the  filing  of  the 
additional  counts.  Subsequent  to  the  June  term,  19 15,  tes- 
timony was  taken  on  the  additional  counts  in  behalf  of  the 
relator  and  respondent  in  pursuance  of  the  order  of  court 
entered  at  that  term,  and  the  commissioner  filed  his  report 
of  findings  of  facts  and  conclusions  of  law,  finding  that  the 
testimony  sustains  the  first  count  in  the  original  informa- 
tion and  the  first,  second  and  third  additional  counts.  He 
finds  the  second  count  of  the  original  information  not  sus- 
tained by  competent  evidence,  and  finds  that  the  evidence 
fails  to  support  the  fourth  and  fifth  additional  counts,  and 
recommends  that  the  license  of  the  respondent  to  practice 
law  be  revoked  and  that  his  name  be  stricken  from  the  roll 
of  attorneys  of  this  court.  Respondent  has  filed  exceptions 
to  the  findings  of  the  commissioner,  and  the  relator  h^s  filed 
cross-exceptions  to  the  findings  of  the  commissioner  on  the 
second  count  of  the  original  information. 

The  only  question  in  the  case  is  whether  the  conclusions 
of  the  master  are  sustained  by  the  evidence. 

As  to  the  first  count  of  the  original  information,  the 
undisputed  facts  show  that  Demalian  Justice,  who  was  a 
resident  of  Marion  county,  Illinois,  in  May,  1912,  con- 
templated making  an  extended  visit  to  the  State  of  Ten- 
nessee. On  May  13,  191 2,  he  placed  in  the  hands  of  re- 
spondent, who  was  an  attorney  at  law  and  who  was  also 
at  that  time  engaged  in  the  banking  business  in  Salem  under 
the  name  of  Citizens'  Bank  of  Salem,  Illinois,  certain  valu- 
able papers,  including  a  number  of  promissory  notes  exe- 
cuted by  various  parties  and  payable  to  said  Justice,  some 
of  them  secured  by  mortgages,  which  notes  he  indorsed  in 
blank  at  the  time  he  delivered  them  to  respondent.  About 
June  6,  1912,  respondent  borrowed  $3000  from  the  Bridge- 
port State  Bank  of  Bridgeport,  Illinois,  and  deposited  cer- 
tain of  the  notes  with  said  bank  as  collateral  security  for 
said  loan.    Justice  returned  to  Salem  in  August  and  asked 
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that  his  notes  and  papers  be  returned  to  him  but  respondent 
put  him  off  on  one  pretext  or  another,  and  certain  of  the 
notes  and  mortgages  and  a  school  order  for  $52.50  were 
not  returned,  among  them  a  note  secured  by  mortgage  by 
G.  M.  Abney  for  $225,  one  of  W.  A.  Lowry  for  $150,  one 
of  Arthur  Reed  for  $245,  one  of  Joe  Standiford  for  $500, 
one  of  Ed.  Beck  for  $300,  one  of  Albert  Jourdan  for  $400, 
and  one  of  Rose  White  for  $14.  It  also  appears  from  the 
evidence  that  respondent  collected  the  interest  on  some  of 
the  notes  that  were  left  with  him  while  they  were  in  his 
possession  and  did  not  account  to  Justice  therefor.  The 
dispute  between  the  parties  is  the  purpose  for  which  these 
notes  were  delivered  to  the  respondent.  Justice  testified 
that  they  were  delivered  to  the  respondent  for  safe  keeping, 
only,  and  that  he  placed  them  in  the  bank  of  the  respondent 
at  the  Matter's  suggestion  so  that  they  would  be  safe,  and 
that  respondent  was  to  collect  the  interest  and  pay  such 
amount  as  might  be  necessary  to  the  wife  of  Justice  during 
his  absence  and  to  account  to  him  for  the  balance.  He  also 
testified  that  he  indorsed  the  notes  in  blank  at  the  sugges- 
tion of  respondent  so  the  authority  of  the  latter  to  collect 
from  the  makers  of  the  notes  would  not  be  questioned.  Re- 
spondent, who  was  a  witness  in  his  own  behalf,  does  not 
deny  the  receipt  of  these  notes  and  other  papers  but  claims 
that  he  took  them  on  the  request  of  Justice,  and  that  Justice 
informed  him  at  the  time  that  he  could  use  them  for  col- 
lateral security  in  getting  loans  if  he  desired,  and  that  he 
put  these  notes  up  as  collateral  security  for  the  loan  which 
ht  procured  from  the  Bridgeport  State  Bank  in  accordance 
with  the  authority  given  him  by  Justice  so  to  do.  This  is 
his  sole  justification  for  converting  the  property  entrusted 
to  his  care.  Five  witnesses  testified  that  the  reputation  of 
Justice  for  truth  and  veracity  was  bad  and  ten  witnesses 
testified  that  such  reputation  was  good.  The  story  told  by 
the  respondent  was  an  improbable  one.  He  had  been  ac- 
quainted with  Justice  for  a  number  of  years  and  had  acted 
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to  some  extent  as  his  attorney.  It  appears  that  the  notes 
and  other  papers  were  to  be  placed  by  respondent  in  a  safety 
deposit  drawer  in  the  bank  conducted  by  him  by  themselves, 
as  would  ordinarily  be  done  where  a  person  delivers  papers 
of  that  kind  to  a  banker  for  safe  keeping.  At  the  time  of 
the  transaction  respondent  gave  to  Justice  a  receipt,  which 
is  not  disputed  and  which  is  as  follows : 

"$5439.50-  Salem,  III.,  May  ij,  ipi2. 

"Received  of  Demalian  Justice  five  thousand  four  hundred 
thirty-nine  30-100  dollars.  Deeds  to  all  my  real  estate,  including 
insurance  policies  on  same.    For  collection,  safe  keeping,  etc. 

"No John  S.  Stonecipher." 

While  the  receipt  purports  to  be  for  a  sum  of  money, 
there  is  no  question  but  that  it  was  not  for  money  but  was 
for  promissory  notes  and  other  valuable  papers,  including 
the  promissory  notes  described,  and  the  words  "for  collec- 
tion, safe  keeping,  etc.,"  on  the  receipt  signed  by  respondent, 
are  evidence  in  writing  supporting  the  testimony  of  Justice 
as  to  the  character  of  the  transaction ;  that  the  notes  and 
other  papers  were  left  with  respondent  as  such  notes  and 
papers  are  frequently  left  with  bankers  for  safe  keeping 
and  collection,  and  that  the  notes,  or  the  proceeds  thereof, 
were  the  property  of  the  owner  and  were  to  be  returned 
or  accounted  for.  The  respondent  hypothecated  and  appro- 
priated these  notes  to  his  own  use  and  failed  to  return 
them.  The  finding  of  the  commissioner  on  this  count  is 
sustained  by  the  evidence. 

As  to  the  finding  of  the  commissioner  on  the  first  addi- 
tional count,  it  appears  from  the  evidence  that  respondent 
at  one  time  was  the  owner  and  had  possession  of  certain 
shares  or  certificates  of  stock  in  the  Salem  Building  and 
Loan  Association  which  he  delivered  to  Henry  L.  Allmon 
as  collateral  security  for  the  payment  of  two  promissory 
notes  executed  by  him  to  said  Allmon.  He  indorsed  two 
of  these  certificates.  Allmon  subsequently  died.  After  his 
death  respohdent  induced  the  secretary  of  the  association 
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to  pay  him  the  value  of  these  certificates  without  producing 
and  returning  them,  and  when  the  heirs  of  the  assignee 
applied  to  the  secretary  of  the  homestead  and  loan  associa- 
tion to  cash  said  certificates  they  were  so  informed.  The 
only  excuse  given  by  respondent  for  his  action  is  that  he 
did  not  know,  when  he  cashed  these  certificates,  that  he  had 
delivered  them  to  Henry  L.  Allmon  as  security  for  the  loan 
obtained  from  him,  and  when  advised  by  one  of  the  heirs, 
M.  O.  Allmon,  that  the  certificates  were  held  as  security, 
respondent  oflfered  to  give  other  security.  This  was  denied 
by  M.  O.  Allmon. 

The  finding  of  the  commissioner  as  to  the  second  addi- 
tional count  is  sustained  by  the  testimony  of  Eugene  Irwin 
and  his  father.  Respondent  claims  that  the  loan  was  made 
by  Irwin  to  the  respondent,  only,  and  was  so  understood 
by  both  of  them,  but  the  preponderance  of  the  evidence  is 
against  the  respondent.  If  it  were  true,  as  charged,  that  he 
obtained  this  money  under  the  pretext  that  it  was  for  an- 
other party  who  would  furnish  a  note  and  who  was  per- 
fectly good  and  that  respondent  should  also  sign  the  note, 
when,  in  fact,  he  desired  it  for  himself  and  gave  his  own 
note  which  could  not  be  collected,  then  the  evidence  sus- 
tains the  charge. 

The  third  additional  count  was  proven  by  the  testimony 
of  W.  O.  Roddy.  Respondent  admitted  that  Roddy  and 
his  wife  delivered  to  him  their  promissory  note  for  $4000 
upon  the  agreement  that  if  he  should  need  to  use  the  note 
to  raise  money  he  would  deliver  to  them  a  deed  for  certain 
land.  He  also  admits  that  afterwards,  without  delivering 
the  deed  to  Roddy  and  his  wife,  he  assigned  the  note  they 
had  given  him  to  the  Bridgeport  State  Bank  as  collateral 
security  for  his  own  note  to  that  bank.  His  explanation  of 
this  is,  that  this  not.e  was  assigned  with  other  notes  inad- 
vertently and  not  intentionally,  and  that  he  tried  to  get  the 
note  back  from  the  bank  by  sending  another  note  to  take 
its  place  but  that  the  bank  refused  to  give  up  the  Roddy 
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note.  Roddy  swears  that  he  received  two  notices  from  the 
Bridgeport  State  Bank  that  the  bank  held  his  note,  and  that 
he  went  to  the  bank  and  there  saw  his  note,  and  he  stated 
this  fact  to  respondent,  who  told  him  that  the  note  had  been 
assigned  to  the  bank  by  mistake  and  that  he  would  get  it 
back.  The  commissioner  found  that  the  respondent  made 
no  effort  to  get  the  note  back  from  the  bank  until  after  the 
bank  had  sent  Roddy  two  notices  and  Roddy  had  ascer- 
tained by  a  visit  to  the  bank  that  it  actually  held  the  note 
and  he  had  charged  respondent  with  assigning  said  note 
without  authority.  The  commissioner  found,  on  these  facts, 
that  the  assignment  by  respondent  of  the  note  to  the  Bridge- 
port State  Bank  without  turning  over  to  Roddy  and  his 
wife  the  deed  to  land  as  agreed  was  a  fraudulent  assign- 
ment and  conversion  of  the  note  to  his  own  use.  The  Roddy 
note,  however,  was  paid  by  someone  and  returned  to  Roddy 
a  few  days  before  the  taking  of  evidence. 

As  to  the  cross-exceptions  by  the  relator  to  the  finding 
of  the  commissioner  on  the  second  original  count,  which 
charged  that  respondent  had  forged  the  name  of  M.  C. 
Stonecipher  to  a  release  on  the  margin  of  the  record  of  a 
mortgage  of  record  in  Marion  county,  the  finding  of  the 
commissioner  seems  to  be  based  upon  the  theory  that  it  was 
a  criminal  charge,  and  that  the  same  degree  and  character 
of  evidence  was  necessary  to  sustain  such  charge  as  would 
be  necessary  to  convict  respondent  under  an  indictment  for 
forgery,  and  that  accordingly  the  deposition  of  the  owner 
of  the  mortgage  whose  name  it  was  alleged  in  the  second 
count  of  the  original  information  was  forged  to  the  release 
was  not  properly  received  in  evidence.  This  proceeding  is 
an  original  one  in  this  court,  and  the  deposition  of  M.  C. 
Stonecipher  was  taken  in  the  State  of  Nebraska  pursuant 
to  a  commission  sued  out  from  the  office  of  the  clerk  of 
this  court  on  notice  duly  given  the  respondent.  A  proceed- 
ing to  strike  the  name  of  an  attorney  from  the  roll  of  attor- 
neys is  not  a  criminal  prosecution,  and  while  the  respondent 
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in  such  a  proceeding  has  the  full  right  to  examine  witnesses 
and  charges  against  him  must  be  sustained  by  competent 
evidence,  we  have  never  held  that  the  rules  of  criminal  law 
prevail  in  taking  evidence  in  such  proceedings.  In  criminal 
prosecutions  the  accused  has  the  right  to  meet  the  witnesses 
face  to  face  by  reason  of  the  provisions  of  section  g  of  ar- 
ticle 2  of  the  constitution.  The  procedure  followed  in  the 
case  at  bar  was  the  same  as  in  other  disbarment  proceedings 
and  was  in  accordance  with  the  statute  and  the  rules  of  this 
court,  and,  as  pointed  out  in  Moutray  v.  People,  162  111. 
194,  the  power  to  disbar  an  attorney  should  be  exercised 
with  sound  and  just  discretion,  according  to  the  same  rules 
of  law  which  govern  in  the  determination  of  other  civil 
rights  which  are  brought  before  the  court  for  disposal.  In 
People  V.  Amos,  246  111.  299,  it  is  said,  on  page  302  of  the 
opinion:  "On  an  application  for  the  disbarment  of  an  at- 
torney he  is  entitled  to  a  trial  before  the  court  upon  evi- 
dence taken  according  to  the  rules  of  the  common  law." 
No  other  objection  was  made  to  the  deposition  or  to  the 
notice  or  manner  of  taking  the  same.  It  should  have  been 
admitted  and  considered  by  the  commissioner.  It  is  not 
necessary  to  make  any  finding,  however,  on  this  count.  If 
the  count  was  not  sustained  by  the  evidence  it  would  have 
made  no  difference  in  the  final  recommendation  of  the  com- 
missioner, and  if  it  was  sustained  it  would  only  be  cumu- 
lative. 

We  are  of  the  opinion,  after  a  careful  examination  of 
all  the  evidence  in  the  case,  that  the  commissioner  was  justi- 
fied in  his  findings  and  recommendations,  and  they  will  ac- 
cordingly be  approved  and  the  rule  against  respondent  will 
be  made  absolute.  ^,^;^  ^^^  ^j^^^„,^_ 
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The  People  of  the  State  of  Illinois,  Defendant  in  Er- 
ror, vs,  Edward  Hohimer  et  al.  Plaintiffs  in  Error. 

Opinion  Hied  February  i6,  ipi6, 

1.  Criminal  law — when  judgment  of  conviction  will  not  be 
reversed,  A  judgment  of  conviction  will  not  be  reversed  by  the 
Supreme  Court  as  unwarranted  by  the  evidence  merely  because  the 
testimony  is  conflicting,  but  only  where  the  evidence  on  behalf  of 
the  People,  considered  with  all  the  evidence  in  the  case,  is  so  un- 
reasonable, improbable  or  unsatisfactory  as  to  justify  entertaining 
a  reasonable  doubt  of  the  defendant's  guilt. 

2.  Same — when  giving  instruction  defining  an  accessory  is  not 
error.  On  the  trial  of  two  men  for  burglary  it  is  not  error  to  give 
an  instruction  containing  the  statutory  definition  of  an  accessory, 
even  though  the  prosecuting  witness  and  his  wife  testified  that 
they  saw  only  one  person  in  the  house  and  identified  one  of  the 
defendants  as  that  person,  where  there  is  other  evidence  tending 
to  show  that  the  other  defendant  was  an  accomplice,  and  where 
the  instruction  cautioned  the  jury  that  the  court  did  not  intend  to 
indicate  that  either  defendant  was  an  accessory  but  that  such  ques- 
tion was  one  of  fact  for  the  jury  to  determine  from  the  evidence. 

3.  Same — plaintiff  in  error  must  point  out  wherein  instruction 
is  erroneous.  A  plaintiff  in  error  must  point  out  in  his  brief  and 
argument  wherein  an  instruction  complained  of  is  erroneous,  and 
it  is  not  sufficient  to  merely  make  the  statement  that  the  court 
erred  in  giving  the  instruction. 

Writ  of  Error  to  the  Circuit  Court  of  Menard  county ; 
the  Hon.  Guy  R.  Williams,  Judge,  presiding. 

F.  O.  R.  Baker,  and  H.  W.  Masters,  for  plaintiffs  in 
error. 

P.  J.  LucEY,  Attorney  General,  Henry  E.  Pond,  State's 
Attorney,  and  Eugene  P.  Morris,  (J.  M.  Smoot,  and  J.  L. 
Laning,  of  counsel,)  for  the  People. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court : 

Plaintiffs  in  error,  Edward  Hohimer  and  Isaac  Hohi- 
mer, were  convicted  of  the  crime  of  burglary,  in  the  circuit 
court  of  Menard  county,  and  sentenced  to  a  term  in  the 
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penitentiary  at  Chester  under  the  Indeterminate  Sentence 
act.  The  grounds  urged  for  a  reversal  of  the  judgment 
are,  that  the  verdict  is  contrary  to  the  evidence  and  that 
the  court  erred  in  giving  three  instructions  asked  on  behalf 
of  the  People. 

Plaintiffs  in  error  were  charged  with  having  broken 
into  the  dwelling  house  of  Eli  Mason,  in  the  city  of  Athens, 
in  Menard  county,  about  two  o'clock  in  the  morning  of 
May  19,  191 4,  and  with  having  stolen  a  pair  of  trousers 
of  the  value  of  five  dollars  and  $15.85  in  money.  The  evi- 
dence offered  on  the  part  of  the  People  which  tended  to 
prove  the  guilt  of  the  defendants  is  as  follows :  Plaintiffs 
in  error,  Edward  Hohimer  and  his  nephew,  Isaac  Hohimer, 
who  resided  in  Petersburg,  left  that  city  on  the  evening  of 
May  18,  1914,  on  a  train  for  Athens.  Eli  Mason,  mayor 
of  Athens,  and  his  wife,  were  sleeping  in  an  up-stairs  bed- 
room in  their  home.  About  two  o'clock  in  the  morning 
they  were  awakened  by  someone  in  the  room.  Mason 
turned  on  an  electric*  light  and  observed  a  man  standing 
about  two  feet  from  him,  with  his  side  toward  him,  in  the 
act  of  taking  the  trousers  which  Mason  had  removed  when 
he  retired  that  night  and  which  lay  upon  a  dresser  in  the 
room.  After  the  light  was  switched  on  this  man  ran  down 
a  stairway  and  left  the  house  through  a  window,  taking 
with  him  the  trousers  and  the  money.  The  house  was  in 
great  disorder  and  showed  evidence  of  having  been  thor- 
oughly overhauled  by  someone  in  search  of  valuables.  Sev- 
eral shots  were  fired  on  the  first  floor  as  the  burglar  was 
leaving  the  house.  A  neighbor  having  been  awakened  by 
the  disturbance  heard  two  whistles  given,  apparently  as  a 
signal,  in  the  vicinity  of  Mason's  house,  and  immediately 
afterward  heard  an  answering  whistle  a  short  distance 
down  the  street.  Mason  was  able  to  give  a  fairly  accurate 
description  of  the  man  he  and  his  wife  had  seen  in  their 
room  to  the  sheriff,  who  sought  out  plaintiffs  in  error,  and 
Edward  Hohimer  was  placed  under  arrest.    He  was  not  in- 
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formed  of  the  charge  against  him  or  why  he  was  arrested, 
and  when  he  arrived  at  the  jail  he  demanded  that  the  sher- 
iff read  him  the  warrant  that  he  might  know  with  what 
offense  he  was  being  charged.  On  his  preliminary  hearing 
he  testified  he  thought  that  he  was  being  charged  with  hav- 
ing stolen  some  jewelry.  Shortly  after  Edward  Hohimer's 
arrival  at  the  jail  Mason  was  sent  for  and  upon  his  arrival 
identified  him  as  the  man  he  had  seen  in  his  room  on  the 
morning  of  May  ig.  While  Mason  was  there,  and  before 
Edward  had  been  informed  of  the  nature  of  the  charge 
against  him,  the  sheriff  compared  the  trousers  worn  by  him 
with  the  coat  Mason  was  wearing,  whereupon  Edward  said : 
"Do  you  think  them  is  the  pants  Mason  lost  ?  The  sheeny 
gave  me  them  pants."  Isaac  Hohimer  was  later  arrested, 
and  in  telling  him  what  the  charge  was  against  him  the 
sheriff  remarked  that  Mason  was  not  so  particular  about 
the  money  as  he  was  about  the  trousers,  whereupon  Isaac 
said,  "Them  pants  was  not  worth  a  dollar."  Mrs.  Mason 
also  identified  Edward  Hohimer  upon  the  trial  as  the  man 
who  had  committed  the  burglary,  and  Edward  and  Isaac 
both  testified  that  they  were  together  all  the  time  during 
the  night  of  May  i8. 

Plaintiffs  in  error  relied  upon  an  alibi  and  the  alleged 
impeachment  of  Mason  for  their  defense.  The  evidence 
tending  to  prove  the  alibi  is  as  follows :  Plaintiffs  in  error 
admit  that  they  went  from  Petersburg  to  Athens  on  the 
evening  of  May  i8,  but  say  that  early  in  the  evening  they 
left  Athens  to  go  to  the  residence  of  Tom  Sutton,  a  brother- 
in-law  of  Isaac  Hohimer,  where  they  expected  to  remain 
while  Isaac  worked  upon  the  public  highway  and  Edward 
did  some  work  for  Sutton ;  that  they  walked  from  Athens 
to  Sutton's  and  on  the  way  there  met  Fred  Hohimer,  a 
brother  of  Edward,  about  ten  o'clock  and  conversed  with 
him ;  that  they  arrived  at  Sutton's  about  eleven  o'clock  and 
went  to  the  barn,  where  they  slept  in  the  haymow;  that 
Sutton  heard  them  when  they  arrived  but  did  not  see  them 
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or  speak  to  them ;  that  Sutton  arose  and  went  to  the  barn 
about  four  o'clock  in  the  morning  and  had  a  conversation 
with  them  in  the  haymow.  The  morning  of  May  19  Isaac 
Hohimer  went  to  work  with  a  crew  of  men  on  the  public 
highway  and  remained  at  work  with  them  until  the  foreman 
of  the  crew  informed  him  that  the  police  officers  at  Athens 
were  looking  for  him,  whereupon  he  left  work  and  returned 
to  Sutton's.  Edward  Hohimer  remained  in  the  Sutton  hay- 
mow during  that  day,  and  he  and  Isaac  slept  there  again 
that  night  and  remained  at  Sutton's  until  they  were  ar- 
rested. The  testimony  of  plaintiffs  in  error  with  reference 
to  the  alibi  is  supported  by  that  of  Fred  Hohihier,  a  brother 
of  Edward,  Mrs.  Sutton,  a  sister  of  Isaac,  and  her  husband. 
Plaintiffs  in  error  attempted  to  impeach  the  testimony 
of  Mason  by  four  witnesses,  one  of  whom,  a  deputy  sher- 
iff, testified  that  he  had  a  conversation  with  Mason  on  the 
morning  of  May  19  in  which  he  said  the  burglary  was  com- 
mitted by  a  man  who  lived  in  Athens,  and  that  he  mentioned 
the  name  of  the  man  but  the  witness  could  not  remember  it. 
This  same  deputy  assisted  the  sheriff  in  arresting  plaintiffs 
in  error  on  that  day,  and  not  until  after  two  trials  had  been 
had  did  he  give  this  information  to  anyone.  Another  wit- 
ness testified  that  on  the  morning  after  the  burglary  Mason 
told  him  that  he  could  'lay  his  hands  on  the  man  who  did 
it;  he  had  laid  around  all  summer  and  had  not  done  a 
damned  day's  work."  Whether  or  not  this  description 
would  fit  Edward  Hohimer  does  not  appear  from  the  evi- 
dence. Another  witness  testified  that  Mason  told  him  the 
morning  after  the  burglary  that  he  thought  the  man  who 
had  entered  his  home  was  a  person  living  in  Athens  other 
than  either  of  plaintiffs  in  error,  naming  him.  The  fourth 
impeaching  witness  testified  that  Mason  told  him  the  morn- 
ing after  the  burglary  that  if  he  had  seen  the  man  once 
who  entered  his  home  he  had  seen  him  a  thousand  times,  or 
words  to  that  effect.  Mason  testified  that  he  had  seen  Ed- 
ward Hohimer  many  times  before  the  night  the  burglary 
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was  committed  but  never  knew  who  he  was.  He  denied 
that  he  had  ever  stated  to  either  of  these  witnesses  that  he 
had  recognized  the  burglar  as  a  citizen  of  Athens,  but  tes- 
tified that  on  one  occasion  he  described  him  as  resembling 
the  man  whom  the  impeaching  witness  had  named  but  stated 
that  he  was  taller  than  this  man. 

Standing  alone  the  evidence  on  behalf  of  the  People  is 
sufficient  to  establish  the  guilt  of  plaintiffs  in  error  beyond 
a  reasonable  doubt.  The  People's  proof  is  neither  unrea- 
sonable, improbable  nor  unsatisfactory.  In  some  respects  it 
is  contradicted  by  plaintiffs  in  error,  and  an  attempt  has 
been  made  to  cast  a  doubt  upon  the  testimony  of  Mason  by 
the  attempted  impeachment.  On  the  other  hand,  the  Peo- 
ple attempted  to  impeach  one  of  the  impeaching  witnesses. 
As  to  the  alibi,  the  jury  may  have  disbelieved  this  evidence 
in  to  to,  or  they  may  have  taken  the  view  that  as  Sutton's 
residence  was  only  three  miles  from  Athens,  plaintiffs  in 
error  may  have  gone  there,  as  the  proof  tends  to  show,  at 
eleven  o'clock  in  the  evening,  returned  to  Athens,  commit- 
ted the  burglary  at  two  o'clock  in  the  morning,  and  returned 
to  Sutton's  barn  before  Sutton  talked  with  them  at  four 
o'clock  in  the  morning.  As  has  been  often  said,  it  is  the 
peculiar  province  of  the  jury  to  weigh  and  consider  the  evi- 
dence and  judge  from  the  appearance  of  the  witnesses  on 
the  stand,  their  apparent  honesty,  intelligence  and  candor, 
or  the  want  of  it,  of  the  weight  that  should  be  given  to 
their  testimony.  We  will  not  hesitate  to  reverse  a  judg- 
ment of  conviction  in  a  criminal  case  when  the  proof  on 
behalf  of  the  People,  considered  with  all  the  evidence  in 
the  case,  is  so  unreasonable,  improbable  or  unsatisfactory 
as  to  justify  a  reasonable  doubt  of  guilt,  but  we  cannot 
usurp  the  functions  of  the  jury  by  substituting  our  judg- 
ment for  theirs  in  passing  on  the  weight  and  credibility  of 
conflicting  testimony.  (People  v.  McCann,  247  111.  130.) 
We  cannot  say  in  this  case  that  the  verdict  of  the  jury  was 
not  warranted  by  the  evidence. 
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By  one  of  the  instructions  complained  of  the  court  gave 
the  statutory  definition  of  an  accessory,  but  in  that  instruc- 
tion cautioned  the  jury  that  the  court  did  not  intend  to 
indicate  that  either  of  the  plaintiffs  in  error  was  an  acces- 
sory within  the  meaning  of  the  law,  but  the  question  as  to 
whether  either  of  them  was  an  accessory  was  one  of  fact 
for  the  jury  to  determine  from  the  evidence.  It  is  conceded 
that  the  definition  of  an  accessory  was  given  in  the  lan- 
guage of  the  statute,  but  it  is  insisted  that  it  was  error  to 
give  the  instruction  for  the  reason  that  there  is  no  evidence 
that  there  was  an  accomplice  in  the  case,  and  that  the  giv- 
ing of  this  instruction  doubtless  made  an  unfavorable  im- 
pression upon  the  jury  and  caused  them  to  believe  that  there 
was  an  accessory.  Mason  and  his  wife  testified  that  they 
saw  but  one  person  in  their  house  that  night.  That  person 
they  identified  as  Edward  Hohimer.  The  evidence  on  the 
part  of  the  People  tended  to  prove  that  Isaac  was  an  ac- 
cessory, and  it  was  no  doubt  the  theory  of  the  prosecution 
that  he  should  be  convicted  as  a  principal  because  he  had 
been  an  accessory  at  and  before  the  fact.  It  was  not  er- 
ror to  give  this  instruction. 

The  giving  of  two  other  instructions  is  complained  of 
in  the  points  assigned  for  reversal  of  the  judgment.  No 
criticism  is  made  in  the  brief  or  argument  of  either  of  these 
instructions  and  no  reason  is  given  why  they  were  errone- 
ous. The  statement  that  the  court  erred  in  giving  these  in- 
structions amounts  to  no  more  than  an  assignment  of  error, 
and  as  no  reasons  whatever  are  urged  in  support  of  this 
alleged  error  it  is  waived.  City  X)f  Benton  v.  Blake,  259 
111.  211 ;  Sidlivan  v.  Atchison ,  Topeka  and  Santa  Fe  Rail- 
zvay  Co.  262  id.  317. 

The  judgment  of  the  circuit  court  is  affirmed. 

Judgment  affirmed. 
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Margaret  S.  Hunt,  Appellant,  vs,  James  Clay  Hunt, 

Jr.,  et  al.  Appellees. 

Opinion  filed  February  i6,  ipi6. 

Equity — section  30  of  Chancery  act  does  not  authorise  a  bill 
to  convert  a  legal  estate  into  a  trust  estate.  The  amendment  in 
191 1  of  section  50  of  the  Chancery  act,  which  authorizes  a  court 
of  equity  to  hear  and  determine  bills  to  appoint  trustees,  etc.,  does 
not  indicate  that  the  added  jurisdiction  vested  in  courts  of  equity 
by  such"  section  should  extend  beyond  the  administration  of  trust 
estates  and  does  not  authorize  a  court  of  equity  to  convert  a  legal 
estate  into  a  trust  estate. 

Appeal  from  the  Circuit  Court  of  Piatt  county ;  the 
Hon.  George  A.  Sentel,  Judge,  presiding. 

Stuart  Brown,  Logan  Hay,  and  John  T.  Creigh- 
TON,  for  appellant. 

Carl  S.  Reed,  for  appellee  John  Phalen,  and  F.  M. 
Shonkwiler,  guardian  ad  litem,  for  appellee  James  Clay 
Hunt. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court : 

By  the  last  will  and  testament  of  Lucy  W.  Scott,  ap- 
pellant, Margaret  S.  Hunt,  (then  Margaret  S.  Scott,)  was 
devised  a  life  estate  in  the  undivided  one-eighth  of  certain 
real  estate  in  Piatt  county,  Illinois,  "with  remainder  in  fee 
simple  to  her  children  and  the  issue  of  such  as  may  be 
dead,  such  issue  taking  the  share  of  the  parent  per  stirpes, 
and  in  case  said  Margaret  Skillman  Scott  should  die  with- 
out issue,"  then  as  she  might  by  will  appoint,  and  in  de- 
fault of  appointment,  to  her  brother,  John  W.  Scott,  one 
of  the  appellees.  In  the  year  1901,  as  the  result  of  parti- 
tion proceedings,  appellant  had  set  off  to  her  in  severalty, 
as  her  interest  in  the  real  estate  in  Piatt  county  devised  by 
said  will,  a  tract  of  64.3  acres.     In  1907  appellant  inter- 
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married  with  James  C.  Hunt,  and  on  January  28,  191 5,  a 
son,  James  C.  Hunt,  Jr.,  was  born  to  them.  The  appellant 
brought  her  bill  in  chancery  to  the  June  term,  191 5,  of  the 
circuit  court  of  Piatt  county,  praying  for  the  sale  of  the 
entire  title  to  this  tract  and  for  the  establishment  of  a  trust 
upon  the  proceeds  of  such  sale.  This  appeal  was  prayed 
from  the  decree  of  the  circuit  court  dismissing  the  bill  for 
want  of  equity. 

Counsel  for  appellant  state  that  the  bill  was  based  upon 
the  provisions  of  section  50  of  the  Chancery  act,  and  con- 
cede that  unless  that  section  applies  and  provides  for  the 
relief  sought,  the  decree  of  the  circuit  court  was  proper  and 
in  harmony  with  the  decisions  of  this  court.  That  part  of 
section  50  of  the  Chancery  act  which  is  here  invoked  was 
added  to  the  section  by  way  of  amendment  in  191 1  and  is 
as  follows :  "The  court  may  *  *  *  hear  and  determine 
bills  to  appoint  trustees,  and  authorize  trustees  to  lease, 
mortgage  and  sell,  improve,  exchange  and  invest  any  por- 
tion or  all  of  any  trust  estate,  or  to  do  any  other  act  or 
thing,  or  exercise  any  power  and  discretion  which  is  nec- 
essary for  the  conservation,  preservation,  protection  or  bet- 
terment of  said  estate  during  any  period  of  contingency 
pending  a  contingent  remainder  or  executory  devise  or 
otherwise."     (Hurd's  Stat.  191 3,  p.  168.) 

It  will  be  observed  that  this  section  deals  only  with  trust 
estates.  The  mere  fact  that  it  empowers  the  court  to  ap- 
point trustees, — a  power  which  has  always  been  inherent  in 
a  court  of  equity, — is  not,  in  itself,  sufficient  to  indicate  that 
the  legislature  intended  that  the  added  jurisdiction  vested  in 
courts  of  equity  by  this  section  should  extend  beyond  the 
administration  of  trust  estates.  This  is  the  only  expression 
used  in  the  section  upon  which  could  be  based  the  conten- 
tion that  a  court  of  equity  is  thereby  empowered  to  convert 
a  legal  estate  into  a  trust  estate.  Had  the  legislature  in- 
tended to  confer  such  power  on  the  court  it  certainly  would 
have  done  so  in  apt  words.     The  estate  here  involved  is 
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purely  a  legal  one  and  is  not  such  an  estate  as  is  contem- 
plated by  said  section  50. 

The  decree  of  the  circuit  court  is  affirmed. 

Decree  affirmed. 


The  People  ex  rel.  Orlin  G.  Holmes,  County  Collector, 
•    Appellee,  vs.  O.  B.  Grant,  Appellant. 

Opinion  filed  February  16,  ipi6, 

1.  Taxes — a  board  of  review  cannot  make  assessment  of  per- 
sonal property  in  a  lump  sum.  A  board  of  review,  in  making  an 
assessment,  is  required  to  make  a  list  of  the  property  assessed,  set- 
ting down  in  the  column  opposite  the  separate  kinds  of  property 
the  assessed  value  thereof,  and  it  has  no  authority  to  assess  a  lump 
sum  as  the  value  of  all  the  property,  without  any  designation  as 
to  the  character  or  kind  of  the  same. 

2.  Same — what  must  be  shown  by  collector's  return  in  order  to 
charge  a  personal  tax  against  land.  In  order  to  charge  a  personal 
property  tax  against  real  estate  it  is  essential  that  the  collector 
note,  in  writing,  opposite  the  name  of  the  person  charged  with  the 
tax,  the  cause  of  his  failure  to  collect  it,  and  he  must  make  oath 
that  the  cause  of  the  delinquency  is  true  and  correct  and  that  he 
has  used  due  diligence  to  collect  the  tax. 

Appeal  from  the  County  Court  of  Crawford  county; 
the  Hon.  Duane  Gaines,  Judge,  presiding. 

Newlin,  Parker  &  Newlin,  for  appellant. 

Joseph  B.  Crowley,  State's  Attorney,  for  appellee. 

Per  Curiam  :  This  is  an  appeal  from  a  judgment  of 
the  county  court  of  Crawford  county  overruling  objections 
of  appellant  to  a  personal  tax  assessed  against  him  by  the 
board  of  review  of  said  county  amounting  to  $243.58. 

The  evidence  showed  that  appellant  resided  with  his 
daughter  in  a  county  adjoining  Crawford.  He  was  as- 
sessed on  personal  property  at  a  valuation  of  $11,820  for 
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the  year  1914  and  also  on  the  same  valuation  for  personal 
property  omitted  in  the  year  1913.  Several,  objections  are 
made  to  the  validity  of  the  action  of  the  board  of  review 
in  making  the  assessment,  but  it  will  only  be  necessary  to 
notice  two  of  them.  There  is  no  proof  that  the  appellant 
owned  any  personal  property  of  any  kind  or  character  in 
Crawford  county  and  the  tax  was  charged  against  real  es- 
tate in  that  county,  which  the  court,  upon  application  of 
the  collector,  ordered  sold  for  the  payment  of  the  tax.  A 
copy  of  a  page  from  the  collector's  book  in  the  record  shows 
an  assessment  against  appellant  of  property  of  an  equalized 
value  in  the  sum  of  $3940.  There  is  written  at  the  top  of 
the  column  ruled  for  district  road  tax,  "Omitted  tax  and 
interest  19 13,  $131.30,"  and  just  above  the  amounts  of  the 
various  taxes  extended  against  the  equalized  value  is  writ- 
ten the  following:  "Attach  to  real  estate  n  J4,  n-w  j4i  sec- 
tion 13,  t.  8,  r.  14  w  at  page  33  line  31  this  record."  The 
total  tax  carried  out  is  $243.58.  A  copy  of  another  page 
from  the  collector's  book  shows  the  eighty-acre  tract  of  land 
above  described  was  assessed  to  appellant,  the  total  tax  ex- 
tended against  it  being  $32.15.  In  the  line  describing  the 
tract  of  land  and  giving  the  amounts  of  the  various  taxes 
extended  against  it  is  written,  "Attach  personal  taxes  to 
the  amount  of  $243.58  at  page  90,  line  i,  of  this  record." 
One  of  the  objections  to  the  judgment  was  that  the 
property  assessed  was  entered  on  the  tax  books  in  a  lump 
sum,  and  neither  on  the  tax  books  nor  in  any  list  filed  was 
it  mentioned  or  designated  what  the  property  consisted  of, 
and  if  it  consisted  of  more  than  one  kind  of  personal  prop- 
erty what  the  different  kinds  of  property  were  that  made 
up  the  total  valuation  of  $11,820.  It  was  held  in  Carney 
V.  People,  210  111.  434,  Holt  v.  Hcndee,  248  id.  288,  and 
Weber  v.  Baird,  208  id.  209,  that  the  board  of  review  in 
making  assessments  is  required  to  make  a  list  of  the  prop- 
erty assessed,  setting  down  in  the  column  opposite  the  sepa- 
rate kinds  of  property  the  assessed  value  thereof,  and  that 
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it  has  no  authority  to  assess  a  lump  sum  as  the  value  of  all 
the  property  without  any  designation  as  to  the  character 
or  kind  of  it.  These  requirements  were  not  here  complied 
with  by  the  board  of  review. 

Another  objection  is  that  the  return  of  the  town  col- 
lector as  to  his  failure  to  collect  the  tax  and  the  reason 
for  such  failure  was  not  sufficient  to  comply  with  the  re- 
quirements of  the  statute  relative  to  charging  a  personal 
property  tax  against  land.  Section  170  of  the  Revenue  act 
provides  what  shall  be  shown  by  the  collector's  return  in 
such  cases.  The  only  thing  shown  by  the  collector  as  to 
uncollected  personal  taxes  on  personal  property  is  in  an 
affidavit  contained  in  the  collector's  book,  and  merely  shows 
that  he  has  been  tmable  to  collect  the  personal  taxes,  in  a  de- 
tailed statement  made  by  him  and  filed  with  the  county  col- 
lector, and  asks  credit  for  the  several  amounts  so  charged. 
Immediately  following  these  statements  is  a  line,  referring 
to  no  page,  book  or  owner,  in  which  various  taxes  are  ex- 
tended, one  item  of  which  is,  "tax  omitted  and  interest  1913, 
$131.30."  The  total  carried  out  is  $243.58.  The  statute 
requires,  and  this  court  has  held,  that  the  collector  must 
note  in  writing  opposite  the  name  of  the  person  charged 
with  the  tax  the  cause  of  his  failure  to  collect  it;  that  he 
must  make  oath  that  the  cause  of  the  delinquency  is  true 
and  correct  and  that  he  has  used  due  diligence  to  collect  the 
tax.  These  requirements  are  necessary  to  charge  a  personal 
property  tax  against  real  estate.  They  were  not  complied 
with  so  far  as  the  record  in  this  case  shows.  People  v. 
Scheifley,  252  111.  486. 

For  the  reasons  stated  the  two  objections  herein  men- 
tioned should  have  been  sustained,  and  the  judgment  of  the 
county  court  is  reversed.  Judgment  rez'crscd. 
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GusTAV  Jennh  et  al.  Defendants  in  Error,  vs.  Anna 
Jenne  et  ai  Plaintiffs  in  Error. 

Opinion  filed  February  i6,  igi6. 

1.  Words  and  phrases — words  "share  and  share  alike"  con- 
strued.  The  words  "share  and  share  alike"  are  not  used  to  indi- 
cate the  amount  that  is  intended  to  be  given,  but  only  to  denote 
an  equal  division  among  members  of  a  class  or  a  number  of  bene- 
ficiaries, legatees  or  devisees. 

2.  Wills — provision  construed  as  giving  each  of  the  testator's 
sisters  $jooo.  In  the  absence  of  anything  in  the  will  or  surround- 
ing circumstances  showing  the  contrary,  a  provision  in  a  will  that 
the  executors  "shall  pay  in  good  and  lawful  money  of  the  United 
States  three  thousand  dollars  ($3000,)  share  and  share  alike,  to 
each  of  my  three  (3)  half  sisters,  *  *  *  within  one  year  after 
my  death.  If  in  the  event  of  the  death  of  one  or  all  of  said  half 
sisters,  the  above  amount  shall  be  evenly  divided  among  their  legal 
heirs  as  the  laws  of  their  country  may  direct,"  will  be  construed 
as  giving  the  sum  of  $3000  to  each  half  sister. 

3.  Same — when  the  bequest  does  not  lapse  because  the  legatee 
is  dead.  Where  the  testator,  after  directing  his  executors  to  pay 
$3000  to  each  of  his  half  sisters,  provides  that  in  the  event  of  the 
death  of  one  or  all  of  them  the  amount  shall  be  evenly  divided 
among  their  legal  heirs,  the  bequests  do  not  lapse  by  reason  of 
the  death  of  the  specific  legatee  either  before  or  after  the  will  was 
made,  but  in  such  case  the  amount  she  would  have  taken  passes, 
as  directed,  to  her  legal  heirs. 

4.  Same — when  specific  bequests  are  not  a  charge  upon  real  es- 
tate. Where  the  testator  by  one  clause  of  the  will  devises  specific 
parcels  of  real  estate  to  certain  devisees;  by  the  next  clause  pro- 
vides that  the  "balance  of  my  real  estate  which  I  now  own  or  may 
at  any  time  hereafter  own  shall  be  equally  divided  between"  cer- 
tain persons;  by  the  next  clause  makes  specific  money  bequests  to 
his  half  sisters,  and  by  a  later  clause  disposes  of  the  residue  of 
his  personal  estate  "after  deducting  all  gifts,  donations,  legacies, 
bequests  and  other  expenses  heretofore  or  hereafter  named,"  the 
specific  bequests  are  not  a  charge  upon  the  real  estate,  and  if  the 
personal  estate  is  not  sufficient  to  pay  the  legacies  and  bequests 
in  full  they  must  be  abated  proportionately.  (IVilliams  v.  IVil- 
liams,  189  111.  500,  and  Simonscn  v.  Hutchinson,  231  id.  508,  dis- 
tinguished.) 

5.  Same — the  testator,  after  making  an  absolute  gift,  cannot 
restrict  its  free  use.    Where  the  testator  has  made  absolute  gifts 
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of  his  property,  both  real  and  personal,  to  various  devisees  and 
legatees,  he  cannot -by  a  later  provision  in  the  will  forbid  any 
devisee  or  legatee  from  giving  any  portion  of  the  shares  they  have 
received  under  the  will  to  a  certain  person,  with  the  penalty  that 
if  such  event  shall  occur  then  his  entire  estate  shall  go  to  the 
legal  heirs  of  his  half  sisters,  and  such  provision  is  void  as  a 
restriction  on  the  free  use  of  the  absolute  gifts. 

Writ  of  Error  to  the  Circuit  Court  of  Clinton  county ; 
the  Hon.  A.  M.  Rose,  Judge,  presiding. 

H.  G.  Weber,  for  plaintiffs  in  error. 

Murray  &  Lager,  for  defendants  in  error. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  court : 

Defendants  in  error,  Gustav  Jenne  and  Emma  Habbeg- 
ger  Senn,  filed  their  bill  in  chancery  in  the  circuit  court  of 
Clinton  county  to  construe  the  will  of  John  R.  Grtmdmann, 
deceased.  By  the  first  clause  of  the  will  the  testator  di- 
rected the  payment  of  all  his  just  debts  and  funeral  ex- 
penses, and  further  directed  his  executors  to  erect  over  his 
grave  a  good  and  substantial  tombstone,  not  to  exceed  $200 
in  cost.  By  the  second  clause  he  devised  to  Anna  Jenne, 
wife  of  Gustav  Jenne,  certain  real  estate  in  the  village  of 
Jamestown,  in  Clinton  county,  and  also  about  300  acres  of 
farm  lands  by  proper  description,  situated  in  the  counties 
of  Bond  and  Clinton.  The  rest  of  the  will,  except  the  sig- 
nature of  the  testator  and  the  attesting  clause,  is  as  follows : 

"Third — The  balance  of  my  real  estate  which  I  now  own  or 
may  at  any  time  hereafter  own  shall  be  equally  divided  between 
Anna  Jenne  and  Emma  Habbegger,  share  and  share  alike,  except- 
ing any  and  all  property  that  I  may  be  heir  to  in  Germany,  at  my 
death.  Said  property  shall  remain  and  be  divided  aniong  the  legal 
heirs  in  said  country. 

"Fourth — The  executors  of  my  estate  shall  pay  in  good  and 
legal  money  of  the  United  States  three  thousand  dollars,  ($3000,) 
share  and  share  alike,  to  each  one  of  my  three  (3)  half  sisters, 
(maiden  name  Steuring,)  of  Calle,  Kirschspiel,  Bueken,  province 
of  Hanover,  Germany,  within  one  year  after  my  death.    If  in  the 
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event  of  the  death  of  one  or  all  of  said  half/ sisters,  the  above 
amount  shall  be  evenly  divided  among  their  legal  heirs  as  the  laws 
of  their  country  may  direct. 

"Fifth — The  executors  of  my  estate  shall  pay  unto  Anna  Meyer, 
widow  of  Louis  G.  Meyer,  five  hundred  dollars  ($500)  in  lawful 
money  of  the  United  States  within  one  year  after  my  death :  Pro- 
vided, that  said  Anna  Meyer  presents  no  bill,  in  any  shape  or  form, 
in  court  for  nursing,  board,  care,  attention,  or,  in  short,  anything 
that  she,  said  Anna  Meyer,  may  claim  is  due  her  from  my  estate. 
If  any  such  bill  be  presented  then  this  five  hundred  dollars  ($500) 
shall  not  be  paid  to  her  but  be  equally  divided  between  Anna  Jenne 
and  Emma  Habbegger. 

"Sixth — I  bequeath  and  grant  unto  Bertha  Senn,  wife  of  Sam- 
uel Senn,  the  sum  of  five  dollars  ($5). 

"Seventh — I  grant  unto  Jacob  Spittler,  Henry  Foehner  and 
Adam  Wehrli,  former  faithful  employees  of  mine,  one  hundred 
dollars  ($100)  each,  in  cash,  from  my  estate,  said  sum  to  be  paid 
within  one  year  from  the  date  of  my  death. 

"Eighths— I  hereby  give  and  grant  to  the  congregation  of 
St.  Paul's  German  Evangelical  Church  of  Jamestown,  Illinois,  one 
thousand  dollars  ($1000)  in  lawful  money  of  the  United  States, 
said  amount  to  be  paid  within  one  year  from  my  death.  Said 
money  to  be  handled  by  the  trustees  of  said  church  as  they  may 
be  elected  and  installed  from  time  to  time.  Said  trustees  to  be 
bonded  for  said  amount.  It  is  further  my  wish  that  this  money  be 
not  spent  but  put  on  interest  and  only  the  interest  therefrom  used, 
except  in  extreme  cases  then  $100  for  each  year,  only,  can  be  taken 
from  this  donation  and  used.  In  case  that  this  congregation  dis- 
bands, then  this  money,  or  any  part  remaining  thereof,  shall  be- 
come the  property  of  any  congregation  or  church  that  may  succeed 
this  one. 

"Ninth — It  is  my  wish  that  all  personal  property  of  every  kind 
be  disposed  of  in  the  best  manner,  either  at  public  or  private  sale, 
as  executors  see  fit. 

"Tenth — All  money  on  hand  and  that  may  be  derived  from  the 
sale  of  any  of  my  personal  property  or  any  way  collected,  shall  be, 
after  deducting  all  gifts,  donations,  legacies,  bequests  and  other  ex- 
penses heretofore  or  hereafter  named,  shall  be  equally  divided  be- 
tween Anna  Jenne  and  Emma  Habbegger,  share  and  share  alike. 

"Eleventh— li  the  herein  mentioned  Emma  Habbegger  should 
die  without  issue,  her  interest  in  this  estate  shall  then  be  equally 
divided  among  Anna  Jenne  and  Irene  Mewes,  daughter  of  now 
Mrs.  Samuel  Senn.  Said  interest  of  Irene  Mewes  cannot  be  sold 
or  in  any  way  disposed  of  until  she  becomes  of  legal  age. 

"Twelfth— 1  hereby  positively  and  absolutely  forbid  anyone  that 
receives  any  amount  from  my  estate  to  present,  give,  donate  or 
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share  up  any  part  of  the  money  that  they  have  received  from  this 
estate  to  Samuel  Senn  or  his  wife,  Bertha  Senn,  either  directly  or 
indirectly,  and  in  the  event  that  this  should  occur,  then  my  entire 
estate,  or  any  part  thereof  that  may  be  yet  obtained,  shall  be  given 
to  the  legal  heirs  of  my  three  (3)  half  sisters,  now  residing  in 
Germany. 

"I  hereby  nominate  and  appoint  Gustav  Jenne  and  Emma  Hab- 
begger  as  executor  and  executrix  of  my  last  will  and  testament, 
and  they  shall  furnish  bond  as  the  court  may  direct.  And  I  re- 
voke all  former  wills,  codicils  by  me  made. 

"In  witness  whereof  I  have  hereto  subscribed  my  name  and  af- 
fixed my  seal  this  second  day  of  March,  A.  D.  1909." 

The  case  was  submitted  to  the  court  for  trial  on  a  state- 
ment of  facts  substantially  as  follows : 

The  complainants  filed  their  bill  in  chancery  to  construe 
the  will  of  John  R.  Grundmann,  deceased.  The  defend- 
ants, Anna  Sophia  Margaretha  Stuhring  Kehlbeck,  August 
Henry  Herman  Ehler  Lichtenberg,  Anna  Sophia  Maria 
Doris  Eickhoff,  Henry  Dietrich  Friederich  Lichtenberg, 
Henry  Friederich  Dietrich  Stuhring  and  Henry  Fritz  Wil- 
liam Dietrich  Meyer,  filed  their  demurrer,  which  was  over- 
ruled, and  then  filed  their  answer,  to  which  complainants 
filed  their  replication,  and  Irene  Mewes,  an  infant,  by  Wil- 
liam Johnston,  her  guardian  ad  litem,  filed  her  answer.  The 
said  John  R.  Grundmann,  a  bachelor,  died  September  3, 
19 1 2,  at  the  age  of  seventy-four  years,  leaving  a  will,  which 
was  admitted  to  probate  in  the  county  court  of  Clinton 
county,  Illinois,  on  December  2,  19 12.  The  testator  has  no 
heirs  living  in  this  country.  The  fourth  clause  of  his  will 
makes  provision  for  his  three  half  sisters  in  Germany,  two 
of  whom  are  dead,  and  one  of  whom  was  dead  almost  ten 
years  at  the  time  of  the  making  of  the  will.  The  half 
sister  living  is  Anna  Sophia  Margaretha  Stuhring  Kehl- 
beck. The  other  two  half  sisters  were  Margaretha  Doro- 
thea Lichtenberg  and  Katharine  Maria  Margaretha  Eliza- 
beth Meyer.  Said  Margaretha  Dorothea  Lichtenberg  left 
her  surviving  as  her  only  heirs-at-law,  August  Henry  Her- 
man Ehler  Lichtenberg,  Anna  Sophia  Maria  Doris  Eick- 
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hoff  and  Henry  Dietrich  Friederich  Lichtenberg;  and  the 
said  Katharine  Maria  Margaretha  Elizabeth  Meyer  left  her 
surviving  as  her  only  heirs-at-law,  Henry  Fritz  William 
Dietrich  Meyer  and  Henry  Friederich  Dietrich  Stuhring. 
The  first  knowledge  of  Grundmann  is  that  he  took  up  his 
residence  at  Jamestown,  a  village  in  the  northeast  comer 
of  St.  Rose  township,  Clinton  county,  soon  after  or  during 
the  civil  war.  The  greater  part  of  his  life  since  that  time 
he  lived  with  Louis  G,  Meyer  and  family.  Emma  Meyer, 
Anna  Jenne,  Emma  Habbegger  Senn  and  Bertha  Senn, 
mentioned  in  the  will,  are  the  widow  and  children,  respec- 
tively, of  Louis  G.  Meyer,  while  Irene  Mewes  is  the  daugh- 
ter of  Bertha  Senn  by  a  former  marriage.  The  testator  at 
times,  carried  on  a  desultory  correspondence  with  his  half 
sisters.  At  the  time  of  the  making  of  the  will  Emma  Hab- 
begger (now  Senn)  was  a  widow.  She  never  had  any  chil- 
dren»  She  is  now  about  forty-five  years  of  age  and  has 
recently  married  again.  The  testator  had  suflFered  a  par- 
alvtic  stroke  some  time  before  he  made  his  will.  The  scriv- 
ener  who  drew  the  A\'ill  was  John  R.  Habbegger,  a  mer- 
chant, who  died  prior  to  the  testator.  The  personal  estate 
of  the  testator  was  worth  about  $7500.  The  real  estate  was 
worth  about  $29,000.  There  are  no  debts  to  speak  of,  and 
there  was  substantially  no  change  in  the  fiscal  affairs  of  the 
deceased  since  making  the  will,  except  shortly  before  his 
death  his  personal  estate  came  into  the  hands  of  a  con- 
sen'ator.  Since  making  the  will  he  bought  no  real  estate, 
was  careful  in  his  business,  and  had  no  more  personal  es- 
tate at  the  time  he  made  his  will  tlian  he  had  when  he  died. 
It  was  stipulated  that  the  laws  of  the  German  empire 
pn.nide  as  to  pers^mal  property*  tliat  the  children  of  a  de- 
ceased jxirent  take  in  equal  shares  and  that  an  illegitimate 
child  inherits  frvMU  his  or  her  mother  equally  with  the 
others:  that  in  addition  to  the  facts  agreed  to,  the  facts 
stated  in  the  bill  are  true,  meaning  purely  the  facts  therein 
stated  and  not  the  construction  contended  by  complainants. 
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It  was  also  stipulated  that  the  points  of  law  at  issue  be- 
tween the  parties  are  as  follows,  viz. : 

(a)  As  to  the  fourth  clause:  (i)  Does  this  clause 
mean  that  the  three  half  sisters  receive  $3000  to  be  equally 
divided  among  them,  share  and  share  alike,  or  does  it  mean 
that  each  sister  shall  receive  $3000?  (2)  Do  the  heirs  of 
the  half  sisters  who  were  dead  at  the  time  the  will  went 
into  effect  participate  in  their  ancestor's  portion  per  capita 
or  per  stirpes? 

(b)  Is  the  will  so  framed  as  to  make  the  money  lega- 
cies, or  any  of  them,  a  charge  upon  the  real  estate  devised, 
either  specifically  devised  or  as  a  real  estate  residuary? 

(c)  (i)  What  interest  does  Emma  Habbegger  Senn 
take  under  the  will?  (2)  What  interest,  if  any,  has  Irene 
Mewes  in  the  share  of  the  real  estate  and  personal  prop- 
erty devised  to  Emma  Habbegger  Senn,  in  possession  or 
expectancy?  (3)  If  Irene  Mewes  has  any  interest,  is  it 
destructible  by  Emma  Habbegger  Senn  giving  birth  to  a 
child? 

(d)  Is  the  twelfth  clause  of  the  will  valid? 

It  was  further  stipulated  and  agreed  on  the  statement  of 
the  facts  submitted  containing  the  points  of  law  at  issue 
between  the  parties,  that  the  court  shall  decide  thereon  and 
shall  render  his  decision  therein  according  as  the  rights  of 
the  said  parties  in  law  and  equity  may  appear,  in  the  same 
manner  as  if  the  facts  aforesaid  were  proved  upon  the  trial 
of  said  issue. 

All  the  material  facts  stated  in  the  bill  are  included  in 
the  foregoing  statement  of  facts.  The  real  estate  devised 
by  the  third  clause  of  the  will  to  Anna  Jenne  and  E^mma 
Habbegger  is  set  out  in  the  bill  by  proper  description  and 
consists  of  about  340  acres  of  land  in  the  counties  of  Bond 
and  Clinton. 

The  cause  coming  on  to  be  heard  upon  the  bill  and  an- 
swer, the  agreed  statement  of  facts  above  set  out  and  the 
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points  of  law  at  issue  between  the  parties,  the  court  con- 
strued said  will  and  decreed  as  follows : 

(a)  As  to  the  fourth  clause:  (i)  That  each  of  the 
half  sisters  mentioned  in  said  clause  is  to  receive  $1000; 
(2)  that  the  heirs  of  the  half  sisters  who  are  dead  take 
per  stirpes. 

(b)  Inasmuch  as  the  holding  of  the  court  as  to  the 
fourth  clause  is  that  each  of  -the  half  sisters  is  to  receive 
$1000,  and  inasmuch  as  with  such  construction  there  will 
be  no  deficiency  in  the  personal  estate  to  pay  all  of  the 
bequests,  the  court  therefore  does  not  decide  this  question. 

(c)  (i)  That  Emma  Habbegger  Senn  takes  a  condi- 
tional fee  under  the  will  and  that  she  takes  the  fee  simple 
title  upon  issue  being  born  to  her;  (2)  that  if  said  Emma 
Habbegger  Senn  should  die  without  issue,  one-half  of  the 
real  estate  and  one-half  of  the  personal  property  devised 
and  bequeathed  to  her  shall  under  the  will  go  to  Irene 
Mewes  and  the  remaining  one-half  to  Anna  Jenne;  (3) 
that  such  interest  of  Irene  Mewes  and  Anna  Jenne  is  de- 
structible in  the  event  that  Emma  Habbegger  Senn  should 
give  birth  to  a  child. 

(d)  That  the  twelfth  clause  of  the  will  is  invalid. 

Defendants  to  the  bill  of  complaint,  who  were  the  bene- 
ficiaries under  the  fourth  clause  of  the  will,  have  sued  out 
a  writ  of  error  to  reverse  the  decree  of  the  circuit  court, 
assigning  as  error  that  the  holdings  and  decree  of  the  trial 
court  are  contrary  to  law ;  that  the  court  erred  in  holding 
that  the  three  half  sisters  of  the  testator  mentioned  in  the 
fourth  clause  of  the  will  were  entitled  to  only  $1000  each 
instead  of  $3000  each ;  that  the  court  erred  in  not  render- 
ing a  decision  as  to  whether  the  land  devised,  either  spe- 
cifically or  residuary,  is  charged  with  the  payment  of  any 
deficiency  of  the  money  bequest  should  there  be  any  defi- 
ciency of  personal  property  to  pay  the  same ;  that  the  court 
erred  in  holding  and  rendering  a  decree  that  the  twelfth 
clause  is  invalid. 
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No  specific  assignment  of  error  or  argument  has  been 
made  by  any  of  the  parties  as  to  the  correctness  of  the  find- 
ing of  the  trial  court  set  out  under  paragraph  (c)  above  as 
to  the  interest  taken  by  Emma  Habbegger  Senn  and  the 
ultimate  disposition  of  such  interest  upon  her  dying  leav- 
ing issue  or  not  leaving  issue,  and  it  will  not  be  necessary 
to  pass  upon  such  finding. 

The  fourth  clause  of  the  will  contains  two  sentences. 
In  the  first  sentence  the  testator  provides  that  "the  execu- 
tors of  my  estate  shall  pay  in  good  and  legal  money  of 
the  United  States  three  thousand  dollars,  ($3000,)  share 
and  share  alike,  to  each  one  of  my  three  (3)  half  sisters, 
(maiden  name  Steuring,)  of  Calle,  Kirschspiel,  Bueken, 
province  of  Hanover,  Germany,  within  one  year  after  my 
death."  If  the  words  "each  one  of"  had  been  left  out  of 
this  sentence  where  they  occur  after  the  words  "share  and 
share  alike,"  there  would  be  no  question  about  the  mean- 
ing of  this  sentence.  It  would  show  a  clear  intent  to  be- 
queath the  sum  of  $3000  to  the  three  sisters,  said  amount 
to  be  equally  divided  among  them,  share  and  share  alike. 
If,  on  the  other  hand,  the  words  "share  and  share  alike" 
had  been  left  out  there  would  be  a  plain  bequest  of  $3000 
to  each  one  of  the  testator's  half  sisters,  or  a  total  of  $9000. 
Under  the  rules  that  have  been  adopted  for  construing  wills, 
all  of  the  language  used  in  the  entire  will  must  be  taken 
into  consideration.  No  help  can  be  derived  from  the  other 
paragraphs  of  the  will  and  very  little  from  the  surround- 
ings and  condition  of  the  testator's  affairs  as  shown  by  the 
agreed  statement  of  facts,  unless  it  be  the  fact  that  the  tes- 
tator did  not  have  at  the  time  the  will  was  drawn,  some 
four  years  before  his  death,  enough  money  or  personal 
property  to  pay  all  of  the  bequests  and  legacies  made  in 
the  will  if  he  intended  to  give  $3000  to  each  of  his  sisters, 
or  $9000  to  all  three.  Even  if  it  be  assumed  that  the  tes- 
tator took  this  fact  into  consideration  in  making  his  will, 
such  a  circumstance  is  not  of  sufficient  force  to  justify  a 
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construction  that  would  be  contrary  to  the  language  of  the 
will.  It  is  also  true,  as  appears  from  the  agreed  statement 
of  facts,  that  the  will  was  not  drawn  by  a  lawyer  nor  one 
experience^  in  such  matters  but  was  drawn  by  a  merchant 
with  whom  the  testator  was  acquainted.  The  second  sen- 
tence of  clause  4,  to  which  we  shall  have  occasion  to  refer 
later,  is  not  a  grammatical  sentence,  although  we  think  its 
meaning  is  tolerably  clear.  The  reference  in  this  sentence 
to  "the  above  amount"  is  merely  to  the  total  amount  the 
said  sisters  were  to  receive,  and  may  mean  either  $3000  or 
$9000.  The  will  must  be  construed  from  the  language 
used,  if  possible. 

The  question  then  is,  in  what  sense  are  the  words  and 
terms  in  said  clause  4  used  and  which  words  are  to  con- 
trol?— ^the  phrase  "share  and  share  alike"  or  the  words  "to 
each  one?"  The  words  "share  and  share  alike"  are  never 
used  to  indicate  the  quantum  or  amount  that  is  intended  to 
be  given.  The  sole  meaning  of  such  words  and  the  sense 
in  which  they  are  invariably  used  are  simply  to  denote  an 
equal  division  among  members  of  a  class  or  number  of 
beneficiaries,  legatees  or  devisees  in  a  will.  Accordingly,  in 
their  plain  meaning  and  accepted  legal  definition  they  can 
not  be  used  to  qualify  the  amount  of  the  bequest  to  any 
one  of  the  beneficiaries  named  in  clause  4,  but  are  to  be 
considered  merely  as  establishing  the  intent  of  the  testator 
that  the  beneficiaries  named  shall  share  equally, — ^that  each 
shall  receive  the  same  amount, — and  the  amount  they  are 
to  receive  is  to  be  gathered  from  the  other  language  of  that 
clause.  This  being  true,  the  clause  plainly  provides  that 
each  one  of  the  testator's  half  sisters  is  to  receive  the  sum 
of  $3000,  and  we  think  this  was  the  intent  of  the  testator 
to  be  gathered  from  the  plain  language  of  that  clause,  and 
that  the  court  was  in  error  in  holding  that  the  said  three 
sisters  should  receive  $1000  each  instead  of  $3000  each. 

As  to  the  next  point,  we  think  that  the  holding  of  the 
chancellor  was  correct.     The  second  sentence  of  clause  4 
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amounts  to  a  plain  direction  that  the  amount  devised  by  the 
first  sentence  shall  be  evenly  divided  among  the  legal  heirs 
of  the  said  half  sisters  as  the  laws  of  their  country  may 
direct.  In  the  agreed  statement  of  facts  it  is  stipulated  that 
under  the  laws  of  Germany  the  heirs  of  said  parties^  take 
per  stirpes.  Under  the  stipulation  as  evidently  understood 
by  the  parties,  the  expression  "laws  of  Germany"  is  to  be 
taken  as  meaning  "laws  of  their  country,"  meaning. the 
country  in  which  the  beneficiaries  lived.  The  chancellor 
was  correct  in  his  holding. 

It  is  contended  by  plaintiffs  in  error  that  one  of  the  be- 
quests is  void  and  lapses  as  to  the  one  sister  for  the  reason 
that  she  was  dead  at  the  time  the  will  was  executed.  But 
from  the  language  of  the  entire  clause  we  think  that  it  was 
the  intent  of  the  testator  to  bequeath  the  sum  of  $3000  to 
each  of  his  three  half  sisters,  and  in  the  event  of  any  of 
them  being  dead  when  the  will  was  made  or  dying  after- 
wards, that  the  bequest  of  such  one  should  go  to  her  legal 
heirs  according  to  the  laws  of  their  country.  The  heirs  of 
the  deceased  half  sisters  therefore  take  per  stirpes. 

Under  the  construction  which  we  have  placed  upon  the 
fourth  clause  it  will  be  necessary  to  also  decide  whether  the 
bequests  of  personal  property  are  a  charge  upon  any  of  the 
real  estate  of  the  testator  devised  by  the  will.  Counsel  for 
plaintiffs  in  error  cites  the  cases  of  Williams  v.  Williams^ 
189  111.  500,  and  Simonsen  v.  Hutchinson,  231  id.  508,  in 
support  of  his  contention  that  the  real  estate  devised  is 
subject  to  the  payment  of  the  money  legacies  if  there  is  a 
deficiency  of  the  personal  estate.  In  the  Williams  case  it 
was  held  that  where  a  testator  bequeaths  legacies  to  his 
various  sons  and  daughters  which  aggregate  more  than  his 
personal  property,  and  devises  the  rest,  residue  and  remain- 
der of  his  estate  to  his  sons  and  daughters,  share  and  share 
alike,  such  residue  is  given  in  one  mass  and  the  legacies 
are  a  charge  upon  the  residuary  estate,  and  that  the  inten- 
tion to  make  bequests  a  charge  upon  real  estate  may  be 
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implied  from  a  consideration  of  the  whole  will.  In  the  5**- 
monsen  case  the  testatrix  by  her  will,  after  making  various 
bequests  of  money,  the  aggregate  of  which,  together  with 
the  debts,  amounted  to  more  than  the  personal  property  of 
the  estate,  devised  by  the  residuary  clause  "all  the  rest  and 
residue  of  my  estate  that  shall  remain  after  the  satisfaction 
of  the  above  legacies  and  payment  of  my  just  debts  and 
funeral  expenses."  In  each  of  these  cases  the  court  held 
that  it  was  the  intent  of  the  testator,  as  shown  by  the  lan- 
guage of  the  will,  to  devise  the  residue  of  his  estate  after 
the  payment  of  the  specific  legacies  mentioned  in  the  will. 
In  the  will  under  consideration  the  tenth  clause  is  a  residu- 
ary clause  of  personal  property  only.  By  the  third  clause 
the  testator  devises  "the  balance  of  my  real  estate  which  I 
now  own  or  may  at  any  time  hereafter  own."  By  the  tenth 
clause  the  residuum  of  the  personal  property  is  expressly  de- 
vised "after  deducting  all  pfts,  donations,  legacies,  bequests 
and  other  expenses  heretofore  or  hereafter  named,"  and  is 
clearly  subject  to  the  specific  bequests  made  in  the  will. 
There  is  no  intent,  however,  expressed  in  the  will  to  make 
the  real  estate  devised  by  the  third  clause  subject  to  the 
payment  of  the  legacies  in  question.  The  rule  is  as  stated 
in  Simonsen  v.  Hutchinson,  supra:  "Personal  property 
is  the  primary  fund  out  of  which  specific  legacies  in  a 
will  must  be  paid,  and  where  such  legacies  are  not  made 
a  charge  upon  real  estate  by  the  will  and  there  is  a  deficit 
of  personal  property  to  pay,  the  specific  legacies  must  lapse. 
(Heslop  V.  Gatton,  71  111.  528;  Wentzvorth  v.  Read,  166 
id.  139;  Engeltfialer  v.  Engeltltaler,  196  id.  230;  Vestal  v. 
Garrett,  197  id.  398.)  While  this  is  a  general  rule,  it  is 
also  well  established  that  when  the  intention  of  the  testator 
to  charge  his  real  estate  with  a  payment  of  specific  legacies 
is  clear,  either  from  the  express  words  of  the  will  or  by 
necessary  implication  from  the  language  used,  legacies  will 
be  held  to  be  a  charge  upon  the  real  estate."  None  of  the 
legacies  or  bequests  of  money  are  expressly  made  a  charge 
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on  any  of  the  real  estate  devised.  By  the  second  clause 
the  testator  devises  certain  parcels  of  real  estate,  fully  de- 
scribed, to  certain  devisees.  By  the  third  clause  of  the  will 
the  testator  devises  "the  balance  of  my  real  estate  which  I 
now  own  or  may  at  any  time  hereafter  own,"  This  is  not, 
in  terms,  a  devise  of  the  residue,  which  means  what  is  left 
after  specific  bequests  and  devises  are  paid,  and  by  the 
wording  of  the  clause  there  is  no  intention  manifested  by 
the  testator  to  treat  the  balance  of  his  real  estate  as  a  resid- 
uum, subject  to  the  payment  of  anything.  The  residue,  if 
real  estate  is  included  in  the  residue,  is  not  given  together 
with  the  residue  of  the  personal  estate  in  one  mass,  as  in  the 
Williams  case,  supra.  The  impression  from  reading  the  en- 
tire will  is  that  the  testator  contemplated  leaving  both  real 
and  personal  property.  By  the  third  clause  he  devised  the 
balance  of  any  real  estate  of  which  he  might  die  seized,  to 
certain  devisees.  This  clause,  following  the  second  clause, 
in  which  certain  specific  pieces  of  real  estate  are  devised, 
would  operate  to  dispose  of  all  real  estate  owned  by  the 
testator  at  the  time  of  his  death  except  that  mentioned  in 
the  second  clause,  and  such  real  estate  would  not  be  sub- 
ject to  the  specific  legacies  and  bequests  if  there  were  not 
enough  personal  estate  to  pay  the  same.  This  conclusion  is 
supported  by  the  tenth  clause  of  the  will,  which  is  in  terms 
a  residuary  clause  of  personal  property,  and  in  which  the 
testator  specifically  provides  that  the  residue  of  his  per- 
sonal estate  is  subject  to  the  specific  legacies  mentioned,  but 
nowhere  in  the  will  is  language  used  from  which  it  can  rea- 
sonably be  inferred  that  the  testator  had  the  intent  to  make 
the  real  estate  devised  subject  to  such  legacies.  It  is  our 
opinion,  therefore,  that  the  personal  property  of  the  estate, 
only,  is  subject  to  the  bequests  of  money,  and  that  if  the 
personal  estate  is  insufficient  to  pay  said  legacies  and  be- 
quests they  will  be  abated  proportionately. 

The  court  also  properly  held  that  the  twelfth  clause 
of  the  will  is  invalid.     A  testator  can  bequeath  and  devise 
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property  by  a  will  or  not,  as  he  sees  fit.  If  he  makes  an 
absolute  gift  of  such  property  he  cannot  by  another  clause 
in  his  will  restrict  the  free  use  or  right  to  dispose  of  such 
gift.  Jones  v.  Port  Huron  Engine  and  Thresher  Co.  171 
111.  502 ;  Bozven  v.  John,  201  id.  292. 

For  the  reasons  given,  the  decree  of  the  circuit  court 
will  be  reversed  and  the  cause  remanded  to  that  court,  with 
directions  to  enter  a  decree  in  accordance  with  the  views 
herein  expressed. 

Reversed  and  remanded,  zvith  directions. 


E.  LooNEY,  Appellee,  vs.  The  Oregon  Short  Line  Rail- 
road Company,  Appellant. — Lester  C.  Seawell,  Ap- 
pellee, vs.  The  Oregon  Short  Line  Railroad  Com- 
pany, Appellant. 

Opinion  Hied  February  16,  ipi6. 

1.  Carriers — purpose  of  Carmack  amendment  to  Hepburn  act. 
The  purpose  of  the  Carmack  amendment  to  the  Hepburn  act  was 
to  do  away  with  the  difficulties  shippers  had  encountered  in  seek- 
ing to  recover  damages  to  property  carried  over  more  than  one 
line  of  jailroad,  by  giving  the  shipper  the  right  to  institute  his 
action  against  the  carrier  receiving  the  property  for  inter-State 
shipment  for  damages  occurring  anywhere  in  the  course  of  the 
transportation,  leaving  it  to  such  carrier  to  recover  from  the  car- 
rier on  whose  line  the  damage  occurred. 

2.  Same — shipper  must  sue  carrier  first  receiving  property  for 
inter-State  transportation.  The  carrier  which  first  receives  prop- 
erty for  inter-State  transportation  and  gives  a  bill  of  lading  there- 
for is  the  one  which  the  shipper  must  sue  for  damages  occurring 
anywhere  in  the  course  of  the  transportation,  notwithstanding  the 
original  bill  of  lading  is  given  up  and  a  new  one  issued  by  the 
connecting  carrier  when  the  shipment  reaches  its  line,  which  pro- 
cedure is  followed  by  every  subsequent  connecting  carrier. 

3.  Same — Carmack  amendment  does  not  contemplate  that  con- 
necting carriers  shall  issue  bills  of  lading.  The  requirement  of  the 
Carmack  amendment  that  the  carrier  receiving  property  for  con- 
tinuous inter-State  transportation  shall  issue  a  receipt  or  bill  of 
lading  is  confined  to  the  first  or  initial  carrier,  and  as  there  is  no 
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requirement  that  any  connecting  carrier  shall  issue  a  receipt  or  bill 
of  lading  it  is  evidently  contemplated  by  the  act  that  the  liability 
shall  attach  to  the  first  carrier,  only,  thus  combining  unity  of  re- 
sponsibility with  continuity  of  transportation. 

Appeai.  from  the  Branch  "D"  Appellate  Court  for  the 
First  District; — ^heard  in  that  court  on  appeal  from  the 
Municipal  Court  of  Chicago ;  the  Hon.  Wiluam  N.  Gkm- 
Mii^L,  Judge,  presiding. 

John  A.  Sheean,  for  appellant. 

Charles  A.  Butler,  (Frankun  Raber,  of  counsel,) 
for  appellees. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

The  appellees,  E.  Looney  and  Lester  C.  Seawell,  brought 
separate  suits  in  the  municipal  court  of  Chicago  against  the 
appellant,  the  Oregon  Short  Line  Railroad  Company,  for 
damages  alleged  to  have  resulted  from  the  negligent  trans- 
portation of  their  respective  shipments  of  sheep  from  Wei- 
ser,  Idaho,  to  Chicago.  A  judgment  against  the  appellant 
was  rendered  in  the  municipal  court  in  each  case,  and  on 
appeal  to  the  Appellate  Court  for  the  First  District,  the 
facts  and  questions  of  law  being  identical,  the  appeals  were 
heard  together.  The  judgments  were  affirmed  and  certifi- 
cates of  importance  granted  and  further  appeals  prosecuted 
to  this  court,  where  the  appeals  have  been  consolidated. 

The  statement  of  claim  in  each  case  charged  the  de- 
fendant with  liability  under  the  Carmack  amendment  to  the 
Hepburn  act  of  June  29,  1906,  for  damages  incurred  on  the 
various  lines  of  railroad  between  Weiser  and  Chicago.  The 
defense  set  up  by  the  amended  affidavit  of  merits  was  that 
the  shipments  did  not  originate  at  Weiser,  Idaho,  but  had 
their  origin  at  Evergreen,  Idaho,  upon  the  line  of  the  Pa- 
cific and  Idaho  Northern  Railway  Company,  which  issued 
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its  contracts  or  bills  of  lading  as  the  initial  carrier  of  the 
sheep  and  thereby  became  the  sole  and  only  carrier  liable 
under  the  Carmack  amendment  for  damages  to  the  sheep 
on  the  connecting  lines. 

On  September  12,  191  o,  the  Pacific  and  Idaho  North- 
ern Railway  Company  received  at  its  station  at  Evergreen, 
Idaho,  from  E.  Looney  3905  lambs  loaded  in  twelve  cars, 
and  from  Lester  C.  Seawell  2447  lambs  and  143  yearling 
wethers  loaded  in  eight  cars,  for  transportation  to  Chicago, 
Illinois,  and  gave  to  each  of  the  shippers  a  contract  and 
bill  of  lading  in  the  form  of  the  regular  limited-liability 
live  stock  contract  in  common  use  by  the  railroad  compa- 
nies, purporting  to  limit  its  liability  to  its  own  line.  The 
twelve  cars  of  sheep  of  E.  Looney  were  consigned  by  the 
bill  of  lading  to  Eugene  Looney  &  Co.  of  Chicago  and  the 
eight  cars  of  sheep  of  Seawell  were  consigned  to  himself 
at  Chicago.  The  sheep  were  carried  in  the  same  cars  and 
the  same  trains  on  the  different  roads  from  Evergreen  sta- 
tion to  their  destination.  They  arrived  at  Weiser,  Idaho, 
on  the  line  of  the  defendant,  the  Oregon  Short  Line  Rail- 
road Company,  on  September  13,  19 10,  and  that  company 
issued  bills  of  lading  of  the  same  character  as  the  previous 
ones  and  consigned  as  above.  The  bills  of  lading  issued 
by  the  Pacific  and  Idaho  Northern  Railway  Company  were 
surrendered.  The  sheep  were  carried  over  the  defendant's 
road  to  its  terminus  at  Grange'r,  Wyoming,  where  they 
were  delivered  to  the  Union  Pacific  Railroad  Company,  and 
that  company  conveyed  them  to  Fremont,  Nebraska,  and 
delivered  them  to  the  Chicago  and  Northwestern  Railway 
Company,  by  which  they  were  transported  to  Rochelle,  Illi- 
nois. When  the  sheep  were  delivered  to  the  Chicago  and 
Northwestern  Railway  Company  at  Fremont,  Nebraska,  it 
issued  like  bills  of  lading  as  the  defendant  and  the  bills  of 
lading  issued  by  the  defendant  were  surrendered.  When 
the  sheep  were  unloaded  at  Rochelle  for  rest,  water  and 
feed,  the  Looney  sheep  were  sold  at  private  sale  and  the 
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Seawell  sheep  were  again  loaded  and  sent  to  Chicago,  where 
they  were  sold  on  the  public  market.  The  evidence  of  neg- 
ligence related  to  alleged  improper  handling  at  the  various 
stopping  places  for  feed,  water  and  rest,  and  the  claim  was 
that  the  places  were  unfit  for  that  purpose. 

The  municipal  court  by  an  oral  charge  to  the  jury  ad- 
vised them  that  the  defendant  was  liable  for  any  negligent 
transportation  and  management  of  the  shipments  in  the 
course  of  transportation  from  Weiser,  Idaho,  to  Rochelle, 
Illinois,  and  refused  to  hold  or  to  instruct  the  jury  that  the 
Pacific  and  Idaho  Northern  Railway  Company  was  the  car- 
rier made  liable  by  the  Carmack  amendment  and  that  the 
defendant  was  not  so  liable.  The  view  taken  by  the  Appel- 
late Court  was  that  it  was  immaterial  whether  the  defend- 
ant was  the  initial  or  first  carrier  which  received  the  goods 
for  shipment,  for  the  reason  that  the  defendant  gave  bills 
of  lading  at  Weiser  when  it  received  the  sheep  and  the  bills 
of  lading  previously  given  by  the  Pacific  and  Idaho  North- 
ern Railway  Company  were  surrendered.  The  conclusion 
was  that  the  defendant  made  itself  liable,  although  only  a 
connecting  carrier,  by  issuing  the  second  bills  of  lading. 

In  this  court  counsel  for  the  appellees  present  two  prop- 
ositions of  law:  First,  that  it  is  immaterial,  under  the 
Carmack  amendent,  whether  the  defendant  be  the  initial 
carrier  or  not,  the  liability  imposed  thereby  being  upon  any 
carrier  receiving  goods  for  transportation  from  a  point  in 
one  State  to  a  point  in  another  State ;  second,  because,  even 
though  the  Carmack  amendent  be  construed  as  affording  a 
remedy  against  the  initial  carrier  only,  yet  under  the  facts 
in  these  cases  the  defendant  might  be  held  to  be  the  initial 
carrier. 

It  has  frequently  been  explained  by  the  courts  that  the 
purpose  of  the  Carmack  amendment  was  to  do  away  with 
the  difficulties  shippers  had  encountered  in  seeking  to  re- 
cover against  carriers  for  damages  to  property  carried  over 
more  than  one  line  of  railroad.     The  obstacles  met  by  a 
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shipper  in  attempting  to  locate  responsibility  for  damages 
to  property  shipped  over  different  lines  of  railroad  were 
almost  insuperable,  and  frequently  the  shipment,  as  in  this 
case,  was  not  only  over  several  lines,  but  for  long  distances 
and  in  several  different  States.     To  afford  a  remedy  for 
such  a  condition  Congress  gave  the  shipper  the  right  to  in- 
stitute an  action  against  the  carrier  receiving  hi^  property 
for  an  inter-State  shipment  and  to  recover  damages  occur- 
ring anywhere  in  the  course  of  the  transportation,  leaving 
it  to  the  carrier  receiving  the  property  to  recover  from  the 
carrier  on  whose  line  or  lines  the  damage  or  injury  oc- 
curred.   The  character  of  the  shipment  in  this  case  as  be- 
ing for  inter-State  transportation  within  the  terms  of  the 
Carmack  amendment  was  fixed  at  Evergreen  by  the  bills  of 
lading  and  as  a  matter  of  fact,  and  the  Pacific  and  Idaho 
Northern  Railway  Company  became  liable  for  any  damage 
or  injury  to  the  sheep  that  might  occur  through  negligence 
on  the  part  of  any  connecting  carrier.    That  company  came 
precisely  within  the  terms  of  the  amendment,  which  makes 
any  common  carrier,  railroad  or  transportation  company 
receiving  property  for  transportation  from  a  point  in  one 
State  to  a  point  in  another  State  liable  for  any  loss,  dam- 
age or  injury  to  such  property  caused  by  it  or  by  any  other 
common  carrier,   railroad   or   transportation  company   to 
which  the  property  may  be  delivered  or  over  whose  line  or 
lines  the  property  may  pass.    It  was  at  Evergreen  and  with 
the  Pacific  and  Idaho  Northern  Railway  Company  that  the 
shippers  contracted  for  a  through  carriage  of  their  sheep 
to  the  point  of  destination  at  Chicago,  but  when  in  the 
course  of  transportation  the  sheep  reached  Weiser  the  de- 
fendant gave  its  bills  of  lading  for  the  shipments,  and  it  is 
insisted  that  it  thereby  took  the  place  of  the  carrier  receiv- 
ing the  sheep  for  the  inter-State  shipment.     If  that  were 
so,  instead  of  localizing  and  fixing  a  single  responsibility  for 
inter-State  shipment,  every  carrier  that  saw  fit  to  issue  bills 
of  lading  such  as  were  issued  in  this  case,  in  terms  ex- 
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pressly  limiting  its  liability  for  a  portion  of  the  continuous 
shipment  to  its  own  line,  would  assume  responsibility  for 
the  negligence  of  other  connecting  carriers,  which  would 
not  be  in  harmony  with  the  purpose  of  the  amendment. 
The  amendment  does  not  use  the  term  "initial  carrier"  nor 
"primary  carrier,"  but  the  words  employed  refer  to  the 
initial  carrier  by  designating  such  carrier  as  the  one  re- 
ceiving property  for  an  inter-State  shipment.  The  carrier 
made  liable  by  the  amendment  has  been  treated  by  the 
courts  continually  as  the  initial  or  first  carrier  receiving 
the  goods,  and  the  purpose  of  the  amendment  has  been  de- 
clared to  be  to  combine  unity  of  responsibility  with  con- 
tinuity of  transportation.  (Atlantic  Coast  Line  Railroad 
Co.  V.  Riverside  Mills,  219  U.  S.  185;  Adams  Express 
Co.  V.  Croninger,  226  id.  491 ;  Aton  Piano  Co.  v.  Cfiicago, 
Milwaukee  and  St.  Paul  Raihvay  Co.  139  N.  W.  Rep. 
[Wis.]  743.)  The  requirement  that  the  carrier  receiving 
property  for  a  continuous  inter-State  shipment  shall  issue 
a  receipt  or  bill  of  lading  is  confined  to  the  initial  carrier, 
and  as  there  is  no  requirement  that  any  connecting  carrier 
shall  issue  a  receipt  or  bill  of  lading  it  was  evidently  con- 
templated that  the  liability  should  attach  to  the  first  carrier 
only.  In  the  case  of  Hudson  v.  Chicago,  St.  Paul,  Minne- 
apolis and  Omaha  Raihvay  Co.  226  Fed.  Rep.  38,  the  court 
held  that  the  liability. attached  only  to  the  first  carrier  re- 
ceiving property  and  was  unable  to  assent  to  the  conclusion 
reached  by  the  Appellate  Court  in  this  case.  We  regard 
the  reasoning  of  the  court  in  that  case  as  convincing.  Any 
other  doctrine  would  substitute  diversity  for  unity,  and  in- 
stead of  making  liability  depend  upon  the  law  would  base  it 
upon  the  independent,  separate  acts  of  connecting  carriers. 

The  judgments  of  the  Appellate  Court  and  municipal 
court  are  reversed  and  the  cause  is  remanded  to  the  mu- 
nicipal court.  D  J      J  J  J 

^  Reversed  and  remanded. 
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David  Strom,  Appellee,  vs.  The  Postal  Telegraph- 
Cable  Company,  Appellant. 

Opinion  Hied  February  i6,  ipi6. 

1.  Workmen's  compensation — legislature  had  power  to  abol- 
ish defense  of  assumed  risk.  The  rules  of  law  relating  to  the  de- 
fenses of  contributory  negligence,  assumption  of  risk  and  the  ef- 
fect of  the  negligence  of  a  fellow-servant  were  established  by  the 
courts  and  not  by  the  constitution,  and  it  was  within  the  power  of 
the  legislature,  in  enacting  the  Workmen's  Compensation  act,  to 
modify  or  abolish  such  rules. 

2.  Appeals  and  errors — what  does  not  justify  direct  appeal  to 
the  Supreme  Court.  A  claim  that  a  certain  statute  is  unconstitu- 
tional will  not  justify  a  direct  appeal  to  the  Supreme  Court  where 
the  same  claim  has  been  repeatedly  decided  by  the  Supreme  Court 
contrary  to  the  appellant's  contention. 

Appeal  from  the  Circuit  Court  of  Will  county;  the 
Hon.  Arthur  W.  Deselm,  Judge,  presiding. 

Jacob  E.  Dittus,  and  John  H.  Savage,  for  appellant. 

J.  W.  D'Arcy,  for  lippellee. 

Mr.  Chief  Justice  Farmer  delivered  the  opinion  of 
the  court : 

This  is  an  appeal  from  a  judgment  of  the  circuit  court 
of  Will  county  against  appellant  and  in  favor  of  appellee 
for  a  personal  injury.  Appellee  was  employed  by  appellant 
as  a  lineman,  and  while  climbing  a  telegraph  pole  in  the 
course  of  his  employment  and  upon  the  order  of  his  fore- 
man, fell  and  was  injured.  The  negligence  charged  was 
that  the  pole  was  in  a  decaying  condition,  and  while  ap- 
pellee was  climbing  it,  with  iron  spurs  on  his  feet,  the  wood 
gave  way  and  broke  out,  causing  appellee  to  fall. 

The  injury  occurred  in  March,  1914,  and  the  declara- 
tion alleged  appellant  was  not  operating  under  the  Work- 
men's Compensation  act  of  1913.  The  general  issue  was 
pleaded  to  the  declaration.    The  reason  for  taking  the  ap- 
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peal  direct  to  this  court  is  the  claim  of  appellant  that  the 
constitutionality  of  the  provision  of  the  Workmen's  Com- 
pensation act  abolishing  the  defense  of  assumed  risk  in  case 
an  employer  engaged  in  any  of  the  occupations  enumerated 
in  the  statute  shall  elect  not  to  provide  compensation  ac- 
cording to  its  provisions  is  involved.  It  is  not  denied  that 
appellant  was  engaged  in  an  occupation  to  which  the  act 
applied,  and  it  was  admitted  on  the  trial  that  it  was  not 
operating  under  the  provisions  of  said  act. 

The  only  way  in  which  it  is  claimed  by  appellant  that 
the  constitutionality  of  any  part  of  the  Workmen's  Com- 
pensation act  was  raised  on  the  trial  is,  that  it  offered  in- 
structions, which  the  court  refused,  that  an  employee  as- 
sumes all  risks  which  are  the  usual  and  ordinary  incidents 
of  the  line  of  employment  in  which  he  is  engaged.  The 
record  shows  these  instructions  were  refused,  and  it  is  now 
argued  that  they  should  have  been  given  unless  the  pro- 
visions of  the  Workmen's  Compensation  act  abolish  the 
doctrine  of  assumed  risk  where  the  employer  elects  not  to 
come  under  the  provisions  of  the  act,  and  that  by  offering 
said  instructions  appellant  raised  the  constitutionality  of  the 
statute.  Appellant  concedes  that  this  court  has  sustained 
the  power  of  the  legislature  to  abolish  the  defense  of  as- 
sumed risk,  under  the  Workmen's  Compensation  act  of 
191 1,  in  three  cases,  {Deibeikis  v.  Link-Belt  Co.  261  111. 
454,  Dietz  V.  Big  Muddy  Coal  Co,  263  id.  480,  and  Crooks 
V.  Tazewell  Coal  Co.  263  id.  343,)  but  contends  they  were 
either  not  well  considered  cases  or  that  they  are  distinguish- 
able from  this  case.  Those  cases  directly  held  that  the  rules 
of  law  relating  to  the  defenses  of  contributory  negligence, 
assumption  of  risk  and  the  effect  of  the  negligence  of  a 
fellow-servant  were  not  established  by  the  constitution  but 
by  the  courts,  and  the  legislature  had  the  power  to  modify 
them  or  abolish  them  entirely.  The  same  thing  has  been 
decided  by  the  Federal  courts  and  many  State  courts.  It 
is  therefore  no  longer  an  open  question  in  this  State,  and  if 
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it  be  conceded  the  question  was  raised  in  the  trial  court,  we 
cannot  permit  it  to  be  made  a  pretext  for  a  direct  appeal  to 
this  court  where  the  question  has  been  repeatedly  decided  by 
us  and  settled  contrary  to  the  contention  of  appellant. 

The  cause  will  be  transferred  to  the  Appellate  Court  for 
the  Second  District.  ^^,^^^  transferred. 


James  Meehan  et  al.  Appellees,  vs.  George  Parsons  et  al. 

Appellants. 

Opinion  filed  February  i6,  ipi6, 

1.  Pleading — what  averment  in  answer  is  admitted  by  demur- 
rer. An  averment  in  an  answer  to  a  bill  to  enjoin  a  city  from 
paying  a  certain  claim  presented  by  the  mayor,  that  the  claim  was 
presented  only  for  the  mayor's  actual,  reasonable,  necessary  and 
suitable  expenses  proper  to  be  incurred  by  him  in  the  accomplish- 
ment of  the  work  in  which  he  was  engaged,  is  an  averment  of  a 
fact  which  is  admitted  by  demurrer,  and  the  defendants  are  not 
required  to  prove  that  such  expenses  were  legitimate  and  proper. 

2.  Municipal  corporations — city  may  pay  legitimate  expenses 
of  its  mayor  in  securing  legislation  for  benefit  of  city.  It  is  not 
against  public  policy  for  a  city,  which  must  expend  a  large  sum  of 
money  in  building  and  re-building  levees  to  protect  it  against  in- 
undation, to  authorize  its  mayor  to  endeavor  to  secure  Federal  aid 
by  obtaining  an  appropriation  by  Congress  and  to  pay  his  legiti- 
mate, reasonable  and  proper  expenses  in  interviewing  members  of 
Congress,  appearing  before  committees  and  performing  other  like 
services  in  securing  the  appropriation. 

3.  Same — what  may  be  paid  from  the  fund  for  contingent  ex- 
penses. If  the  necessity  for  securing  Federal  aid  for  a  city  in  the 
matter  of  building  and  repairing  levees  arises  after  the  passage  of 
the  annual  appropriation  ordinance,  the  city  has  power  to  pay  the 
legitimate,  necessary  and  proper  expenses  of  its  agent  in  securing 
an'  appropriation  by  Congress,  from  the  unexpended  amount  of  the 
fund  for  contingent  expenses  provided  for  in  the  appropriation  or- 
dinance. 

4.  Same — city  need  not  formally  authorise  mayor  to  incur  ex- 
penses. The  fact  that  a  city  may  not  formally  authorize  its  mayor 
to  incur  expenses  in  securing  legislation  for  the  benefit  of  the  city 
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does  not  prevent  the  mayor  from  being  reimbursed  for  his  legiti- 
mate, reasonable  and  proper  expenses  incurred  in  the  matter,  pro- 
vided the  city  ratifies  his  action  in  representing  it  by  approving 
the  bill  presented  by  him. 

Appeai.  from  the  Appellate  Court  for  the  Fourth  Dis- 
trict ; — ^heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Alexander  county;  the  Hon.  William  N.  Butler, 
Judge,  presiding. 

Gilbert  &  Gilbert,  for  appellants. 

C.  S.  Miller,  for  appellees. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court : 

Appellees,  James  Meehan,  Fred  D.  Nellis  and  D.  F.  Mc- 
Carthy, filed  their  bill  in  the  circuit  court  of  Alexander 
county  against  appellant  George  Parsons  and  the  city  clerk 
and  the  city  treasurer  of  the  city  of  Cairo  to  enjoin  the  pay- 
ment by  the  city  to  Parsons  of  the  sum  of  $1500,  which  had 
been  allowed  and  ordered  paid  to  him  by  the  city  council 
of  the  city  of  Cairo.  A  temporary  injunction  was  issued, 
which,  upon  motion,  was  dissolved.  Upon  final  hearing  the 
bill  was  dismissed.  On  appeal  to  the  Appellate  Court  for 
the  Fourth  District  the  decree  of  the  circuit  court  was  re- 
versed and  the  cause  remanded,  with  directions  to  enter  a 
decree  overruling  the  motion  to  dissolve  the  injunction  and 
to  make  the  temporary  injunction  permanent.  The  cause 
comes  to  this  court  by  appeal  on  a  certificate  of  importance. 

The  cause  was  submitted  to  the  chancellor  upon  the  bill 
and  answer.  Stated  briefly,  the  bill  alleges  that  appellant 
Parsons,  during  the  year  19 12,  attended  the  sessions  of  Con- 
gress in  the  city  of  Washington  to  lobby  for,  and  obtain, 
if  possible,  an  appropriation  from  the  Federal  government 
of  money  for  the  levees  and  embankments  in  and  about  the 
city  of  Cairo  and  a  drainage  district  adjacent  thereto;  that 
Parsons  was  at  that  time,  and  still  is,  the  mayor  of  Cairo, 
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receiving  a  salary  of  $1000  per  annum ;  that  the  work  done 
by  Parsons  at  Washington  was  done  in  behalf  of  the  Cairo 
Drainage  District,  a  municipal  corporation  lying  outside  the 
city  of  Cairo,  and  on  behalf  of  railroads  and  other  corpora- 
tions and  himself,  as  well  as  on  behalf  of  the  city  of  Cairo; 
that  Parsons  has  filed  with  the  city  council  of  Cairo  his  bill 
for  services  rendered  and  expenses  incurred  in  connection 
with  his  lobbying,  in  the  sum  of  $1500,  thereby  alleging  that 
the  city  is  indebted  to  him  in  such  sum  in  addition  to  his 
annual  salary ;  that  said  bill  for  services  and  expenses  was 
referred  by  the  city  council  to  the  finance  committee  and 
was  duly  recommended  for  allowance ;  that  the  said  bill  is 
about  to  be  presented  to  the  city  council  at  its  next  regular 
meeting ;  that  the  city  council  has  not  by  any  appropriation 
ordinance  provided  any  money  or  set  aside  any  fund  for 
such  purpose;  that  such  a  payment  is  illegal  and  unau- 
thorized; that  the  complainants  in  the  bill  are  informed 
and  believe  that  the  city  council  will  at  its  next  regular 
meeting  allow  and  order  paid  to  Parsons  the  amount  of  the 
bill  so  filed,  and  that  the  city  clerk  will  immediately  issue 
to  Parsons  the  city's  warrant  therefor,  and  that  the  city 
treasurer  will  pay  the  same,  unless  they  are  restrained ;  that 
the  purported  services  rendered  by  Parsons  and  the  expen- 
ditures made  by  him  were  not  rendered  or  made  for  corpo- 
rate purposes  for  or  on  behalf  of  the  city  of  Cairo,  were 
not  authorized  by  law  and  do  not  constitute  a  lawful  claim 
against  the  city.  The  prayer  of  the  bill  is  for  an  injunction 
restraining  appellants  from  issuing  and  paying  a  warrant 
for  the  amount  of  the  bill. 

By  their  answer  appellants  admit  that  Parsons  during 
the  summer  of  1912  attended  the  sessions  of  Congress  in 
the  city  of  Washington  to  lobby  for,  and  obtain,  if  possible, 
an  appropriation  of  money  for  the  levees  and  embankments 
in  and  about  the  city  of  Cairo;  that  he  was  at  that  time, 
and  still  is,  the  mayor  of  that  city,  receiving  a  salary  of 
$1000  per  annum;   deny  that  such  work  was  done  on  be- 
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half  of  the  Cairo  Drainage  District,  a  municipal  corpora- 
tion lying  outside  the  city  of  Cairo,  and  on  behalf  of  rail- 
roads and  other  corporations  and  Parsons ;  aver  that  such 
work  was  undertaken  and  performed  wholly  and  exclu- 
sively for  and  on  behalf  of  the  city  of  Cairo  and  at  the 
instance  and  for  the  special  benefit  of  said  city ;  deny  that 
Parsons  has  filed  with  the  city  council  a  bill  for  services 
rendered  and  expenses  incurred  in  connection  with  his  trips 
to  the  city  of  Washington,  but  allege  that  he  filed  a  bill 
only  for  his  actual,  reasonable,  necessary  and  suitable  ex- 
penses proper  to  be  incurred  by  him  in  the  accomplishment 
of  his  work,  which  sums  he  had  paid  and  advanced  for  and 
on  behalf  of  the  city  in  excess  of  $1500;  that  he  never  at 
any  time  asked  or  demanded,  nor  does  he  now  claim,  any 
compensation  whatever  from  the  city  of  Cairo  for  his  time 
or  services ;  that  the  true  facts  on  which  complainants'  sup- 
posed cause  of  action  is  based  are  as  follows :  That  a  flood 
in  the  Ohio  and  Mississippi  rivers,  occurring  after  the  pas- 
sage of  the  annual  appropriation  bill  of  the  city  of  Cairo, 
demonstrated  the  necessity  of  raising  and  strengthening  the 
levees  of  the  city  of  Cairo,  and  also  the  impracticability  of 
providing  a  sufficient  sum  for  the  work  without  assistance 
from  the  general  government,  in  order  to  complete  the  nec- 
essary work  before  the  next  spring  rise  in  the  rivers  should 
menace  the  safety  of  the  city;  that  by  reason  of  the  prem- 
ises an  emergency  arose  which  was  unexpected  at  the  time 
the  annual  appropriation  bill  was  passed  and  which  de- 
manded prompt  and  immediate  action  on  the  part  of  the 
city;  that  appellant  Parsons,  as  mayor  of  the  city,  made 
three  trips  to  the  city  of  Washington  between  the  27th  day 
of  April  and  the  13th  day  of  June,  191 2,  for  the  purpose 
of  securing  an  appropriation  by  Congress  of  money  for  the 
repair  and  strengthening  of  the  levees,  if  possible,  and  that 
he  lobbied,  interviewed  and  importuned  senators  and  con- 
gressmen, on  behalf  of  the  city  of  Cairo,  for  such  an  ap- 
propriation, and  remained  in  the  city  of  Washington  until 
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an  appropriation  in  the  sum  of  $250,000  was  secured  by  an 
act  of  Congress.  The  answer  then  sets  up  the  passage  of 
the  annual  appropriation  ordinance  by  the  city  council  for 
the  year  ending  December  31,  19 12,  which  included  an  ap- 
propriation of  $4500  for  contingent  expenses,  of  which  the 
sum  of  $1877.27  remained  unexpended  on  August  13,  1912, 
when  the  city  council  received  and  concurred  in  the  report 
of  the  committee  on  finance  recommending  the  payment  of 
the  bill  of  Parsons,  and  sets  up  the  section  of  the  Cities  and 
Villages  act  granting  to  the  city  council  the  power  to  erect 
and  keep  in  repair  levees. 

Appellees  first  urge  that  appellant  Parsons  has  made  no 
effort  to  show  that  his  expenses  were  legitimate  and  proper 
and  that  he  has  not  indicated  the  various  items  of  expense. 
Appellees  saw  fit  to  submit  the  cause  upon  the  bill  of  com- 
plaint and  the  answer  of  appellants,  and  the  averments  of 
the  answer  must  be  taken  as  true.  In  their  answer  the  ap- 
pellants aver  that  the  bill  of  Parsons  was  presented  only 
for  his  actual,  reasonable,  necessary  and  suitable  expenses 
proper  to  be  incurred  by  him  in  the  accomplishment  of  the 
work  in  which  he  was  engaged.  This  averment  is  not  the 
conclusion  of  the  pleader  but  is  the  pleading  of  an  ultimate 
fact.  If  the  appellees  desired  to  question  such  bill  on  the 
ground  that  it  contained  items  which  were  not  legitimate 
expenses,  they  should  have  joined  issue  with  appellants  and 
put  them  to  their  proof.  Having  submitted  the  cause  upon 
the  bill  and  answer  appellees  conceded  that  only  proper 
items  of  expense  were  charged,  and  raised  the  question, 
only,  whether  in  any  event  the  city  had  the  power  to  ex- 
pend money  for  this  purpose. 

It  is  also  contended  that  even  if  this  is  a  proper  pur- 
pose for  the  expenditure  of  money  by  the  city,  no  provi- 
sion was  made  in  the  annual  appropriation  bill  for  such  an 
expenditure,  and  there  being  no  funds  out  of  which  the  bill 
can  be  paid,  the  action  of  the  city  in  attempting  to  make 
payment  should  be  enjoined.    The  answer  avers  that  in  the 
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annual  appropriation  bill  there  was  included  an  appropria- 
tion of  $4500  for  contingent  expenses,  of  which  there  re- 
mained unexpended  at  the  time  this  bill  was  presented  and 
allowed,  the  sum  of  $1877.27.  If  this  is  a  proper  bill  to 
be  paid  by  the  city  it  is  properly  payable  out  of  the  con- 
tingent fund.  The  appropriation  for  contingent  expenses 
was  meant  to  meet  such  expenses  as  were  unforeseen  at 
the  time  the  appropriation  was  made  and  which  could  not 
be  specifically  provided  for.  This  expense  was  unforeseen 
at  that  time  and  properly  comes  under  the  head  of  contin- 
gent expenses,  and  if  payable  at  all  should  be  paid  from 
that  fund. 

The  principal  contention  made  and  the  one  most  strenu- 
ously argued  by  appellees  is,  that  it  is  contrary  to  public 
policy  for  the  city  to  reimburse  Parsons  for  expenses  in- 
curred in  securing  the  passage  of  the  act  appropriating 
$250,000  for  repairing  and  strengthening  the  levees  at  the 
city  of  Cairo.  Appellees  cite  a  number  of  authorities  un- 
der the  propositions,  first,  that  "an  agreement  for  compen- 
sation contingent  upon  obtaining  legislation  is  void;"  and 
second,  that  "a  contract  to  promote  the  passing  of  laws  and 
ordinances  and  paying  expenses  or  compensation  therefor  is 
against  public  policy  and  cannot  be  enforced."  The  first  of 
these  propositions  is  not  applicable  to  the  facts  in  this  case, 
and  the  second  proposition  is  not  sustained  by  the  authori- 
ties cited  in  support  thereof.  The  cases  cited  by  appellees 
do  hold,  and  properly,  that  an  agreement  for  compensa- 
tion which  is  contingent  upon  obtaining  certain  legislation 
is  void.  No  such  situation  is  presented  by  the  facts  in  this 
case.  While  appellants  aver  in  their  answer  that  Parsons 
attended  upon  the  sessions  of  Congress  in  Washington  at 
the  instance  of  the  city,  it  is  nowhere  alleged  by  appellees, 
or  admitted  by  appellants,  that  Parsons  was  to  receive  any 
compensation  contingent  upon  obtaining  the  desired  legisla- 
tion. On  the  contrary,  it  does  definitely  and  clearly  appear 
that  Parsons  is  claiming  only  a  portion  of  his  proper,  nee- 
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essary  and  suitable  expenses  incurred  in  connection  with  the 
three  trips  he  made  to  the  city  of  Washington,  and  that  he 
had  no  personal  interest  whatever  in  the  outcome,  and  that 
personally  he  would  neither  be  benefited  nor  damaged  by 
any  action  which  Congress  might  take  in  the  matter.  The 
courts  have  not  gone  so  far  as  to  hold  that  in  no  event  and 
under  no  circumstances  is  it  proper  to  interview  and  impor- 
tune members  of  a  legislative  body  to  enact  certain  legisla- 
tion in  which  the  party  importuning  them  may  be  interested. 
The  interests  of  the  city  of  Cairo  would  undoubtedly  be  af- 
fected by  whatever  action  Congress  should  choose  to  take  in 
reference  to  the  appropriation  for  the  building  of  its  levees. 
Should  Congress  refuse  to  appropriate  any  sum  whatever, 
the  whole  burden  of  building  and  maintaining  its  levees 
would  rest  upon  the  city.  That  burden  would  be  lightened 
by  whatever  appropriation  Congress  should  see  fit  to  make. 
The  city  therefore  had  the  undoubted  right  to  authorize  its 
chief  executive  to  appear  before  the  various  congressional 
committees  and  interview  the  members  of  Congress  to  urge 
upon  them  the  claims  of  the  city  and  to  advance  any  legiti- 
mate argument  in  favor  of  the  passage  of  an  appropriation 
bill  for  the  relief  of  the  city  in  this  respect.  Having  the 
undoubted  right  to  intercede  with  the  members  of  Congress 
and  to  appear  before  its  committees  through  its  authorized 
agent,  it  must  follow  that  the  city  undoubtedly  would  have 
the  right  to  pay  the  necessary  and  legitimate  expenses  of 
its  agent  in  presenting  its  claims  to  the  members  of  Con- 
gress. Whether  or  not  the  city  formally  requested  appel- 
lant Parsons  to  thus  represent  it  before  Congress,  by  allow- 
ing his  bill  for  expenses  it  approved  and  ratified  his  actions 
in  thus  representing  it,  and  he  was  entitled  to  be  reimbursed 
to  the  extent  of  the  bill  allowed. 

For  the  reasons  given,  the  judgment  of  the  Appellate 
Court  is  reversed  and  the  decree  of  the  circuit  court  is  af- 
firmed. T    J  .  t 

Judgntent  reversed. 
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Th^  Pec«>l^  ex  rel.  Orlin  G.  Holmes,  County  Collector, 
Appellee,  vs.  The  Cleveland,  Cincinnati,  Chicago 
AND  St.  Louis  Railway  Company,  Appellant. 

Opinion  filed  February  i6,  ipi6. 

1.  Taxes — the  commissioners  need  only  certify  the  amount  re- 
quired for  road  and  bridge  purposes.  The  statute  merely  requires 
the  highway  commissioners  to  certify  the  amount  required  for 
road  and  bridge  purposes,  and  it  is  not  necessary  that  they  certify 
that  the  meeting  was  held  to  determine  the  rate. 

2.  Same — record  of  highway  commissioners  may  be  amended 
without  leave  of  court.  The  record  of  the  highway  commission- 
ers may  be  amended  to  show  the  facts  without  leave  of  court,  un- 
der the  rule  that  the  records  of  a  public  body  may  be  amended  at 
any  time  to  show  the  facts,  by  those  in  charge  of  the  records. 

3.  Same — what  is  sufficient  approval  of  road  and  bridge  taxes. 
A  record  of  the  county  board  showing  that  the  board,  having  the 
several  levies  of  the  highway  commissioners  before  it,  resolved 
that  the  county  clerk  be  authorized  and  instructed  to  extend  the 
rates  certified  by  said  commissioners  in  each  of  the  townships, 
shows  a  sufficient  approval  by  the  board  of  the  levies  for  road 
and  bridge  purposes.  (People  v.  Illinois  Central  Railroad  Co.  266 
111.  636,  distinguished.) 

4.  Same — when  certificates  of  commissioners  are  filed  in  time. 
The  certificates  of  the  highway  commissioners  of  the  amounts  re- 
quired for  road  and  bridge  purposes  are  filed  in  time  if  filed  in 
the  office  of  the  county  clerk  in  time  to  be  presented  by  him  to 
the  county  board  at  its  September  meeting. 

5.  Same — effect  where  description  in  delinquent  list  covers  too 
much  property.  The  fact  that  the  description  in  the  delinquent 
list  covers  too  much  property  is  not  a  valid  objection  to  a  judg- 
ment against  that  part  which  is  subject  to  the  tax.  (Mann  v.  Peo- 
ple, 102  111.  346,  distinguished.) 

6.  Same — delinquent  list  need  not  separately  describe  the  por- 
tion of  railroad  track  in  each  taxing  district.  If  the  delinquent 
list  describes  the  property  of  a  railroad  company  in  the  county  in 
the  form  prescribed  by  the  Revenue  act,  and  the  description  is 
definite,  certain  and  such  as  to  enable  any  competent  surveyor  to 
locate  the  property,  or  any  part  of  it,  either  as  it  extends  through 
the  county  or  within  any  taxing  district,  it  is  not  necessary  that 
there  be  separate  descriptions  of  the  portion  of  the  property  in 
each  taxing  district;  but  the  judgment  must  be  limited  to  the 
property  in  the  particular  taxing  district  for  the  tax  for  which  the 
judgment  is  given. 
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Appeal  from  the  County  Court  of  Crawford  county; 
the  Hon.  Duane  Gaines,  Judge,  presiding. 

P.  J.  KoLB,  and  Callahan,  Jones  &  Lowe,  (L.  J. 
Hackney,  and  Frank  L.  Littleton,  of  counsel,)  for  ap- 
pellant. 

J.  B.  Crowley,  State's  Attorney,  (Newlin,  Parker 
&  Newlin,  of  counsel,)  for  appellee. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

The  county  court  of  Crawford  county  overruled  objec- 
tions of  the  Cleveland,  Cincinnati,  Chicago  and  St.  Louis 
Railway  Company  to  road  and  bridge  taxes  for  the  year 
19 14  of  the  towns  of  Hutsonville,  Lamotte,  Robinson, 
Honey  Creek  and  Montgomery,  with  the  exception  of  $8.04 
of  a  tax  levied  in  Honey  Creek,  to  which  an  objection  was 
sustained,  and  judgment  was  entered  for  the  remainder  of 
the  taxes. 

Four  objections  are  insisted  upon  in  this  court :  First, 
that  the  certificate  of  the  commissioners  of  highways  of 
each  town,  filed  with  the  county  clerk,  did  not  show  that 
the  amount  to  be  levied  had  been  determined  at  a  meeting 
held  on  the  first  Tuesday  in  September,  19 14,  and  did  not 
show  that  the  commissioners  of  highways  met  between  the 
first  Tuesday  in  August  and  the  first  Tuesday  in  September 
for  the  purpose  of  determining  the  rate  to  be  levied ;  sec- 
ond, that  the  commissioners  in  the  several  townships  did 
not  hold  the  two  meetings  required  by  sections  50  and  56 
of  the  Road  law;  third,  that  the  county  board  did  not,  at 
its  regular  September  meeting,  approve  the  road  and  bridge 
taxes  of  the  several  towns;  and  fourth,  that  the  property 
of  the  objector  was  incorrectly  and  improperly  described  in 
the  delinquent  list. 
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The  certificates  of  the  commissioners  of  highways  filed 
with  the  county  clerk  were  all  in  substantially  the  same 
form,  and  each  one  certified  to  the  amount  necessary  to  be 
raised  by  taxation  for  the  ensuing  year  for  the  proper  con- 
struction, maintenance  and  repair  of  roads  and  bridges  in 
the  town.  They  did  not  certify,  in  addition,  that  meetings 
were  held  between  the  first  Tuesday  in  August  and  the  first 
Tuesday  in  September  to  determine  the  tax  rate,  but  that 
was  not  necessary.  There  is  no  requirement  of  the  law  that 
the  certificate  to  the  county  clerk  shall  contain  anything  ex- 
cept the  matter  provided  in  section  56. 

The  record  kept  by  the  town  clerk  in  each  town,  either 
as  originally  written  or  as  amended  at  or  before  the  hear- 
ing, showed  the  holding  of  the  two'  meetings  recjuired  by 
law  and  a  full  compliance  with  the  statute.  In  Lamotte 
township  the  original  record  of  the  meeting  held  on  August 
15,  1914,  was  informal  but  intelligible,  and  before  the  hear- 
ing, and  on  the  same  day,  the  town  clerk  made  the  record 
full  and  formal.  It  is  objected  that  no  leave  to  amend  the 
record  was  obtained,  but,  whether  it  was  necessary  to  am- 
plify the  record  or  not,  it  was  not  necessary  to  have  leave 
of  court.  The  records  of  a  public  body  may  be  amended 
at  any  time  in  accordance  with  the  facts,  by  those  in  charge 
of  the  record.  {People  v.  Zellar,  224  111.  408.)  In  the 
town  of  Montgomery  there  was  no  record  of  any  meeting 
on  September  i,  19 14,  but  it  was  proved  that  a  meeting 
was  held  and  the  amount  of  the  tax  determined,  and  the 
record  was  amended,  by  leave  of  court,  so  as  to  show  the 
meeting  in  accordance  with  the  fact.  In  the  town  of  Rob- 
inson the  court  gave  leave  to  amend  the  record  of  a  meeting 
held  on  August  22,  1914,  which  was  informal  in  its  lan- 
guage.   There  was  no  error  in  permitting  the  amendments. 

Counsel  say  that  in  the  town  of  Honey  Creek  the  cer- 
tificate contained  figures  of  the  amount  to  be  levied  but  no 
mark  or  other  indication  that  the  amount  was  in  dollars. 
The  abstract  misrepresents  the  record  in  that  respect.  There 
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were  two  amounts  given  in  figures  without  a  dollar  mark 
but  the  total  was  given  "$4050." 

The  certificates  of  the  commissioners  of  highways 
were  filed  with  the  county  clerk,  and  at  the  regular  annual 
meeting  in  September,  19 14,  the  following  resolution  was 
adopted  by  the  county  board : 

"Whereas,  the  board  of  supervisors  of  the  county  of  Crawford 
and  the  State  of  Illinois  now  in  annual  session,  having  before  them 
the  several  levies  as  made  by  the  commissioners  of  highways  of 
the  respective  townships  of  the  county  for  the  year  1914,  as  pro- 
vided by  law,  therefore  be  it 

''Resolved,  that  the  county  clerk  be  and  he  is  hereby  authorized 
and  instructed  to  extend  the  rates  certified  by  said  commissioners 
of  highways  in  each  of  said  townships,  not  to  exceed  the  legal  rate 
as  provided  by  law,  as  their  respective  townships  require." 

By  the  resolution  the  county  clerk  was  authorized  and 
instructed  to  extend  the  taxes  certified  to  him,  not  to  exceed 
the  legal  rate  provided  by  law,  which  would  have  been  im- 
plied if  not  stated  in  the  resolution.  Ordering  the  taxes 
extended  as  certified  was  an  approval  of  the  levies,  and 
there  was  no  such  uncertainty  as  existed  in  the  case  of  Peo- 
ple V.  Illinois  Central  Railroad  Co,  266  111.  636,  where  it 
was  left  to  the  county  clerk  to  determine  what  taxes  were 
authorized  by  law  and  certified  by  the  proper  authorities 
and  to  extend  the  same. 

In  connection  with  the  objection  that  there  was  no  ap- 
proval of  the  levies,  it  is  argued  that  the  taxes  were  void 
because  the  certificates  were  not  filed  with  the  county  clerk 
on  the  first  Tuesday  in  September.  Section  56  of  the  Road 
law  requires  the  commissioners  on  that  day  to  determine  the 
amount  to  be  raised  by  taxation  and  to  make  their  certificate 
to  the  board  of  supervisors,  but  there  is  no  requirement  that 
the  certificate  shall  be  filed  on  that  day,  which  might  some- 
times be  impossible.  The  certificate  is  to  be  filed  in  the 
office  of  the  county  clerk,  to  be  by  him  presented  to  the 
county  board  at  the  September  meeting,  and  if  it  is  filed 
with  him  before  that  meeting  the  law  is  complied  with. 
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The  property  of  the  objector  was  described  in  the  de- 
linquent list  in  the  form  prescribed  by  section  42  of  the 
act  for  the  assessment  of  property  and  the  levy  and  collec- 
tion of  taxes.  The  description  was  definite,  certain,  and 
such  as  to  enable  any  surveyor  to  find  and  locate  the  prop- 
erty, or  any  part  of  it,  either  as  it  extended  through  the 
county  or  within  any  taxing  district.  In  the  case  of  Peo- 
ple V.  Chicago,  Burlington  and  Quincy  Railroad  Co.  256  111. 
353>  the  property  was  not  so  described  that  it  could  be  lo- 
cated by  a  competent  surveyor,  but  that  was  not  the  fact  in 
this  case.  The  real  objection  is  that  a  description  of  the 
separate  portion  of  the  railroad  track  and  property  in  each 
taxing  district  should  have  been  given,  so  that  the  list  would 
show  what  particular  part  was  in  each  town  or  road  or 
school  district  or  other  taxing  district.  There  is  no  neces- 
sity for  such  a  repetition  and  nothing  could  be  gained  by 
it,  and  the  fact  that  the  description  in  the  delinquent  list, 
which  stands  as  a  declaration,  covers  too  much  property,  is 
no  objection  to  a  judgment  against  that  part  which  is  sub- 
ject to  the  tax.  The  decision  in  Mann  v.  People,  102  111. 
346,  where  the  delinquent  list  contained  no  charge  against 
the  lot  for  back  taxes  for  four  years  but  the  judgment  in- 
cluded such  taxes,  does  not  apply  to  a  case  where  more 
property  is  described  than  is  subject  to  the  tax.  In  that 
case  the  judgment  was  for  taxes  not  asked  for,  but  an  ap- 
plication for  a  judgment  against  that  part  of  the  railroad 
track,  described  according  to  the  statute,  which  lies  within 
the  taxing  district  is  proper  although  the  delinquent  list  de- 
scribes the  whole  track  and  property  in  the  county. 

The  judgment  was  entered  for  the  several  taxes  against 
all  the  property  of  the  objector  in  the  county,  and  this  was 
an  error  for  which  the  judgment  will  be  reversed  and  the 
cause  remanded,  with  directions  to  enter  judgment  for  each 
tax  against  the  property  within  the  taxing  district.  People 
v.  Toledo,  St  Louis  and  Western  Railroad  Co.  266  111.  112. 

Reversed  and  remanded,  with  directions. 
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The  Alton  and  Southern  Railroad,  Appellee,  vs.  The 
Vandalia  Railroad  Company,  Appellant. 

Opinion  Hied  February  i6,  ipi6. 

1.  Eminent  domain — when  statement  of  termini  in  articles  of 
incorporation  is  suiUcient.  A  statement  in  the  articles  of  incorpo- 
ration of  a  railroad  company  that  the  places  from  and  to  which  the 
railroad  is  to  be  constructed  are  **from  a  point  at  or  near  the  east- 
erly banks  of  the  Mississippi  river  in  the  county  of  St.  Clair,  State 
of  Illinois,  opposite  the  city  of  St.  Louis,  Missouri,  around  and 
through  the  city  of  East  St.  Louis,  Illinois,  to  a  point  at  or  near 
the  easterly  banks  of  the  Mississippi  river  in  Madison  county,  Illi- 
nois," is  sufficient  to  enable  the  company  to  condemn  land. 

2.  Same — plans  and  specifications  are  not  indispensable  in  con- 
demnation proceeding.  In  a  proceeding  by  one  railroad  company 
to  condemn  a  right  of  way  to  cross  the  tracks  of  another  company 
plans  and  specifications  are  not  indispensable,  where  the  petition 
contains  an  order  of  the  State  Public  Utilities  Commission  speci- 
fying the  details  of  the  crossing  with  such  particularity  that  no 
further  information  would  be  gained  by  requiring  plans  and  speci- 
fications to  be  filed. 

3.  Same — when  question  of  effort  to  agree  on  compensation  is 
waived.  If  the  defendant  to  a  condemnation  proceeding  files  a 
cross-petition  for  damages  and  there  is  a  contest  on  the  merits  of 
the  case,  the  question  whether  there  was  an  effort  made  to  agree 
upon  compensation  prior  to  the  filing  of  the  petition  is  waived. 

4.  Same — when  denial  of  challenge  to  the  array  is  proper.  It 
is  not  error  to  deny  the  defendant's  challenge  to  the  array  in  a 
condemnation  case  and  in  submitting  the  case  to  a  jury  selected 
from  the  regular  panel  for  the  term,  where  the  case,  though  origi- 
nally set  for  trial  in  vacation,  was  continued,  without  objection  by 
defendant,  to  a  regular  term,  and  where  the  challenge  to  the  ar- 
ray is  not  supported  by  affidavit  and  there  is  no  evidence  of  any 
irregularity  in  drawing  the  jury. 

5.  Same — when  it  is  not  error  to  admit  stipulation  in  evidence. 
In  a  proceeding  by  one  railroad  company  to  condemn  a  right  of 
way  for  crossing  another  railroad,  it  is  not  error  to  admit  in  evi- 
dence a  stipulation  that  the  petitioner  will  install  and  maintain  an 
interlocking  plant  of  approved  design  to  be  submitted  to  the  State 
Public  Utilities  Commission  for  approval,  where  such  stipulation 
is  merely  an  agreement  by  the  petitioner  to  do  what  said  commis- 
sion has  ordered  to  be  done  and  has  power  to  require  done. 
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6.  Sams — when  a  stipulation  need  not  be  incorporated  in  judg- 
ment, A  stipulation  by  the  petitioner  in  a  condemnation  case  to 
do  what  the  State  Public  Utilities  Commission  has  ordered  it  to 
do  is  binding  upon  the  petitioner  and  can  be  enforced  whether  or 
not  it  is  incorporated  in  the  condemnation  judgment. 

7.  Same — when  the  rejection  of  evidence  of  an  alleged  expert 
is  proper.  Evidence  of  a  witness  offered  as  an  expert  upon  the 
question  of  damages  to  a  railroad  company  by  the  crossing  of  its 
railroad  by  another  company,  to  the  effect  that  there  would  be  an 
added  risk,  and  consequent  depreciation  in  the  value  of  the  capital 
stock  of  the  defendant  company,  in  serving  the  public  against  the 
modern  policy  of  throwing  every  safeguard  around  human  life,  is 
properly  rejected. 

8.  Same — damages  resulting  from  stopping  trains  at  crossing 
cannot  be  recovered.  In  a  proceeding  by  one  railroad  company  to 
condemn  a  right  of  way  to  cross  the  tracks  of  another  company 
the  defendant  is  not  entitled  to  recover  damages  resulting  from 
obedience  to  the  statute  requiring  trains  to  be  stopped  at  crossings 
of  other  railroads. 

9.  Same — what  questions  as  to  damages  are  improper.  Ques- 
tions asked  of  an  expert  witness  in  a  proceeding  by  one  railroad 
company  to  condemn  a  right  of  way  across  another  railroad  are 
improper  which  will  permit  the  witness  to  include  in  his  answer 
elements  of  damage  to  the  defendant  company  which  are  within 
the  realm  of  conjecture  and  speculation  and  also  elements  for 
which  the  defendant  is  not  entitled  to  recover  damages.  {Lake 
Shore  and  Michigan  Southern  Railway  Co,  v.  Chicago  and  West- 
ern Indiana  Railroad  Co,  100  III.  21,  distinguished.) 

Appeal  from  the  County  Court  of  St.  Clair  county; 
the  Hon.  Joseph  Messick,  Judge,  presiding. 

FoRDYCE,  HoLLiDAY  &  White,  and  Whitnel  & 
Browning,  (J.  G.  Williams,  of  counsel,)  for  appellant. 

John  L.  Flannigen,  and  M.  W.  Schaefer,  for  ap- 
pellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  court: 

This  is  an  appeal  from  the  judgment  of  the  county  court 
of  St.  Clair  county  awarding  damages  to  appellant  in  a  con- 
demnation proceeding  under  the  Eminent  Domain  act  in- 
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stituted  by  appellee  for  the  purpose  of  condemning  a  cross- 
ing over  the  right  of  way  and  railroad  tracks  of  appellant. 
In  191 3  the  appellee  filed  its  petition  with  the  Railroad 
and  Warehouse  Commission  of  the  State  of  Illinois  seeking 
permission  to  cross  at  the  same  grade  the  railroad  right  of 
way  and  tracks  of  appellant,  and  also  the  right  of  way  and 
tracks  of  the  Baltimore  and  Ohio  Southwestern  Railroad 
Company  about  120  feet  south  of  the  railroad  of  appellant. 
Appellant  and  the  Baltimore  and  Ohio  Southwestern  Rail- 
road Company  opposed  the  crossing  being  made  at  grade 
and  resisted  the  petition.  The  cause  was  heard  by  the  State 
Public  Utilities  Commission  of  Illinois,  which  succeeded  the 
Railroad  and  Warehouse  Commission.  On  June  12,  19 14, 
the  Public  Utilities  Commission  entered  an  order  authoriz- 
ing appellee  to  cross  the  railroad  of  appellant  at  grade,  the 
right  of  way  to  be  first  obtained  in  accordance  with  the 
Eminent  Domain  act  or  otherwise,  at  a  point  described  in 
the  order,  and  that  the  appellee  in  this  suit  install  an  inter- 
locking plant  of  approved  design  at  said  crossing,  to  be  sub- 
mitted to  the  appellant  company  and  to  the  commission  for 
examination  and  approval,  appellee  to  bear  the  entire  ex- 
pense of  the  construction  of  said  crossing  and  interlocking 
plant  and  the  cost  of  the  installation  and  maintenance  there- 
of. The  order  further  provided  that  appellant,  after  agree- 
ment with  appellee  or  after  appellee  had  complied  with  the 
requirements  of  the  Eminent  Domain  act  with  respect  to 
this  matter,  should  raise  its  grade  at  the  point  df  crossing 
approximately  two  feet,  the  necessary  changes  in  approaches 
thereto  along  appellant's  tracks  and  the  distance  along  ap- 
pellant's road  in  which  said  rise  of  grade  should  be  made 
to  be  determined  by  agreement  between  appellant  and  ap- 
pellee if  possible,  and  if  not,  such  matters  were  to  be  de- 
termined by  the  commission  at  another  hearing.  A  similar 
order  was  made  as  to  the  interlocking  plant  to  be  installed 
at  the  crossing  of  the  Baltimore  and  Ohio  Southwestern 
railroad,  and  it  was  stated  in  the  order  that  no  order  is 
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made  concerning  the  respective  shares  of  the  Alton  and 
Southern,  the  Baltimore  and  Ohio  Southwestern  and  the 
Vandalia  Railroad  Companies  in  the  expense  and  adminis- 
tration of  the  operation  of  said  interlocking  plants,  as  it 
was  expected  that  the  respective  shares  of  the  three  rail- 
roads in  these  matters  might  be  determined  by  agreement 
among  them.  The  commission  retained  jurisdiction  of  the 
subject  matter  and  the  parties  hereto  for  the  purpose  of 
making  any  order  regarding  the  respective  shares  in  the 
operation  of  the  interlocking  plants  which  may  be  required 
or  for  the  purpose  of  making  any  further  order  that  may 
be  necessary  herein.  Appellant  appealed  from  the  decision 
of  the  Public  Utilities  Commission  allowing  such  crossing 
at  grade,  to  the  Sangamon  county  circuit  court,  where  the 
order  of  the  commission  was  affirmed.  The  appellant  then 
appealed  to  this  court,  which  at  the  April  term,  19 15,  af- 
firmed the  decisions  of  the  circuit  court  of  Sangamon  county 
and  the  Public  Utilities  Commission.  (Alton  and  Southern 
Railroad  v.  Vandalia  Railroad  Co.  268  111.  68.)  The  par- 
ties were  apparently  not  able  to  agree  upon  the  cost  and 
manner  of  construction  of  the  grade  to  be  constructed  by 
appellant,  and  the  approaches  thereto,  at  the  crossing  of 
the  two  roads,  and  after  the  decision  of  the  Supreme  Court 
appellee  filed  its  petition  with  the  Public  Utilities  Commis- 
sion to  have  said  commission  by  its  order  fix  such  grade 
and  approaches,  and  the  commission,  after  a  hearing  upon 
this  petition,  on  June  17,  1915,  rendered  its  decision  order- 
ing that  appellant's  tracks  be  raised  approximately  two  feet 
at  the  point  of  crossing,  and  also  fixing  the  percentage  of 
grade  in  the  approaches  thereto  along  appellant's  tracks  on 
each  side  of  the  crossing. 

This  condemnation  suit  was  started  in  August,  1914, 
after  the  order  of  the  Public  Utilities  Commission  granting 
appellee  the  right  to  a  grade  crossing  over  appellant's  road 
was  made.  The  case  came  on  for  hearing  in  the  county 
court  in  August,  19 14,  and  appellant  filed  a  motion  to  dis- 
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miss  the  petition,  which  was  overruled  by  the  court.    Ap- 
pellant then  filed  a  general  and  special  demurrer,  which 
were  also  overruled,  and  it  thereafter  filed  a  motion  that 
appellee  be  required  to  produce  plans  and  specifications  for 
its  proposed  crossing.    The  county  court  held  that  it  could 
not  advisedly  proceed  with  the  hearing  until  the  Public 
Utilities  Commission  had  determined  the  exact  character 
and  height  of  the  grade  and  approaches  at  the  crossing,  and 
continued  the  case  until  such  order  should  be  made,  with 
the  further  order  that  the  findings  and  order  of  the  Pub- 
lic Utilities  Commission  fixing  the  height  which  appellant's 
railroad  should  be  raised  and  the  extent  of  the  fill  on  each 
side  of  the  proposed  crossing  should  be  and  stand  as  the 
plans  and  specifications  required  in  appellant's  said  motion. 
The  cause  was  continued,  from  time  to  time,  until  after  the 
affirmance  of  the  order  of  the  Public  Utilities  Commission 
permitting  such  grade  crossing  by  this  court.     After  the 
order  of  June  17,  191 5,  of  the  Public  Utilities  Commission 
fixing  the  grade  and  approaches,  a  copy  of  said  order,  to- 
gether with  a  plat  and  the  original  order  of  the  commis- 
sion, were  filed  in  the  county  court  as  constituting  the  plans 
and  specifications  for  said  crossing.    When  the  cause  came 
on  to  be  heard  in  the  county  court,  appellant  filed  its  motion 
to  dismiss  the  petition,-  which  was  denied,  and  it  thereupon 
asked  leave  to  re-file  the  demurrers  which  it  had  previously 
filed  to  the  petition  in  October,  1913,  but  the  court  having 
already  disposed  of  the  matter  refused  leave  to  re-file  said 
demurrers.    Appellant  then  filed  its  motion  to  require  ap- 
pellee to  file  maps,  profiles,  etc.,  of  the  crossing,  which  was 
overruled.    It  then  filed  a  further  motion  to  strike  from  the 
files  a  copy  of  the  order  of  the  Public  Utilities  Commis- 
sion, which  had  been  filed  by  appellee  as  the  plans  and  spe- 
cifications for  such  crossing,  which  motion  was  overruled. 
Appellant  then  filed  its  cross-petition  claiming  damages  to 
property  not  sought  to  be  taken,  to  which  the  appellee  filed 
general  and  special  demurrers,  which  were  overruled  by  the 
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court  and  appellee  answered  the  cross-petitioa  Appellant 
then  filed  a  motion  to  quash  the  panel  of  jurors,  which  was 
overruled.  A  jury  was  empaneled,  evidence  was  heard,  the 
jury  were  instructed,  and  returned  a  verdict  finding  that 
appellant  was  entitled  to  $125  for  land  taken  and  $9000- 
for  damages  for  raising  its  tracks  and  making  approaches 
to  correspond  with  the  directions  and  specifications  as  to 
such  work  contained  in  the  order  of  the  Public  Utilities 
Commission  of  June  17,  191 5.  Motions  for  a  new  trial 
and  in  arrest  of  judgment  were,  respectively,  overruled  by 
the  court  and  judgment  was  entered  on  the  verdict,  from 
which  judgment  this  appeal  is  prayed. 

Numerous  causes  of  error  have  been  assigned  on  the 
record,  all  of  which  have  been  considered  and  will  be  dis- 
cussed in  their  order. 

It  is  first  claimed  that  the  articles  of  incorporation  of 
the  appellee  fail  to  state,  in  compliance  with  the  law,  the 
places  from  which  and  to  which  it  was  proposed  to  con- 
struct said  road.  In  the  articles  of  incorporation  of  ap- 
pellee it  is  stated  that  the  "places  from  and  to  which  it  in- 
tended to  construct  said  railroad  are  as  follows :  From  a 
point  at  or  near  the  easterly  banks  of  the  Mississippi  river 
in  the  county  of  St.  Clair,  State  of  Illinois,  opposite  the  city 
of  St.  Louis,  Missouri,  around  and  through  the  city  of  East 
St.  Louis,  Illinois,  to  a  point  at  or  near  the  easterly  banks 
of  the  Mississippi  river  in  Madison  county,  Illinois."  It 
has  been  held  that  great  latitude  should  be  allowed  in  nam- 
ing the  termini  of  a  railroad.  If  very  great  particularity 
were  required,  difficulties  would  be  put  in  the  way  of  ob- 
taining a  right  of  way,  so  that  a  description  from  one  city 
to  another  would  be  sufficient.  {Gitlette  v.  Aurora  Raihvay 
Co,  22S  111.  261.)  In  Alton  and  Southern  Railroad  v.  Van- 
dalia Railroad  Co,  supra,  the  sitUc^tion  of  the  parties  and 
the  location  of  appellee's  railroad  as  a  belt  line  with  respect 
to  the  road  of  appellant  and  other  railroads  and  belt  lines 
is  fully  set  out,  and  no  question  was  there  raised  as  to 


564     Alton  &  So.  R.  R.  v,  Vandalia  R.  R.  Co.     [271  III. 

the  articles  of  incorporation  of  appellee  and  the  termini  of 
its  road. 

It  is  also  contended  that  no  failure  to  agree  had  been 
shown;  that  no  plats,  plans,  specifications  or  maps  were 
introduced,  and  no  proof  showing  the  location  of  the  line 
and  property  sought  to  be  taken.  Again  referring  to  the 
case  of  Alton  and  Soutltcrn  Railroad  v.  Vandalia  Railroad 
Co,  supra,  on  page  70  of  the  opinion  the  locus  in  quo  of 
the  crossing  and  the  situation  of  the  respective  rights  of 
way  of  appellant  and  appellee  are  fully  set  out,  and  also 
the  decision  and  order  of  the  Public  Utilities  Commission 
which  was  sustained  by  the  circuit  court,  and  what  was  to 
be  done  by  appellee  by  way  of  installing  an  interlocking 
plant  with  the  approval  and  under  the  direction  of  the 
Public  Utilities  Commission.  It  is  not  necessary  to  re- 
peat them  here,  but  we  deem  it  sufficient  to  say  that  the 
location  of  appellee's  railroad  as  having  now  been  built  up 
to  the  right  of  way  of  appellant,  and  the  manner  in  which 
it  was  to  cross  the  railroad  of  appellant,  are  set  out  with 
such  particularity  that  they  cannot  fail  to  be  fully  under- 
.  stood  by  both  parties. 

The  order  of  the  Public  Utilities  Commission  of  June 
17,  1915,  which  by  order  of  the  trial  court  was  submitted 
in  lieu  of  profiles  and  specifications,  is  full  and  complete. 
The  crossing  is  to  be  at  grade,  and  it  will  be  necessary 
for  appellant  to  raise  its  tracks  approximately  two  feet  for 
500  feet  on  each  side  of  the  crossing,  which  will  bring  the 
tracks  of  appellant  up  to  the  same  grade  as  the  tracks  of 
the  Baltimore  and  Ohio  Southwestern  railroad  immediately 
to  the  south  of  appellant's  tracks,  which  appellee's  railroad 
will  also  cross.  The  order  provides  that  eastward  from  the 
point  of  intersection  the  rise  of  the  tracks  of  the  Vandalia 
Railroad  Company  of  approximately  two  feet  shall  be  car- 
ried level  for  a  distance  of  500  feet,  thence  descend  on  a 
0.25  of  one  per  cent  grade  for  about  1600  feet  to  meet  the 
present  grade  of  the  track  of  the  Vandalia  Railroad  Com- 
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pany.  Westward  from  the  point  of  intersection  the  rise  of 
the  tracks  of  the  Vandalia  Railroad  Company  of  approxi- 
mately two  feet  shall  be  carried  level  for  a  distance  of 
500  feet,  thence  on  a  o.io  of  one  per  cent  grade  for  a  dis- 
tance of  about  2900  feet  to  meet  the  present  grade  of  the 
track  of  the  Vandalia  Railroad  Company.  Nothing  would 
have  been  added  to  the  information  possessed  by  appellant 
by  plats  and  profiles  other  than  was  contained  in  the  order 
of  the  Public  Utilities  Commission,  and  the  entire  situation 
and  character  of  the  work  necessary  to  make  the  crossing 
as  ordered  seem  to  have  been  fully  understood  by  the  par- 
ties and  by  the  court  and  jury.  It  has  been  held  that  plans 
and  specifications  are  not  indispensable  in  condemnation 
proceedings  but  may  be  required  if  there  is  any  necessity 
therefor.  (Chicago  and  Northzvestern  Raihvay  Co.  v.  Chi- 
cago and  Evanston  Railroad  Co.  112  111.  589;  St.  Louis 
and  Cairo  Railroad  Co.  v.  Postal  Telegraph  Co.  173  id. 
508.)  A  plat  was  offered  in  evidence  and  appears  in  the 
record.  It  also  appears  that  due  proof  was  made  of  the 
location  of  appellee's  road  by  an  engineer  thereof. 

It  is  also  urged  that  the  order  of  the  county  court  di- 
recting that  the  order  of  the  Public  Utilities  Commission 
as  to  the  grade  and  manner  of  crossing,  etc.,  stand  as  the 
plans  and  specifications  is  erroneous.  This  was  an  order 
by  the  proper  authority,  with  which  order  the  appellee  and 
appellant  would  have  to  comply.  We  think  the  ruling  of 
the  court  in  that  regard  was  proper  under  the  circumstances. 

It  is  unnecessary  to  consider  the  contention  of  appellant 
that  the  present  suit  is  premature  because  the  order  of  the 
Public  Utilities  Commission  of  June  17,  1915,  has  been  ap- 
pealed from,  as  stated  by  counsel  for  the  appellant  in  their 
brief.  The  appeal  in  the  case  at  bar  must  be  decided  on  the 
record.  After  the  order  of  the  Public  Utilities  Commission 
was  entered  it  would  stand  until  reversed,  and  the  appellee 
could  start  its  condemnation  suit  without  anticipating  a  re- 
versal of  such  order. 


566     Alton  &  So.  R.  R.  v.  Vandalia  R.  R.  Co.     [271  lil 

It  is  also  urged  that  the  court  erred  in  overruling  the 
motion  of  appellant  to  dismiss  the  petition,  in  not  sustain- 
ing the  demurrers  and  in  denying  leave  to  re-file  the  de- 
murrers. The  motion  to  dismiss  and  the  demurrers  were 
based  principally  upon  the  insufficiency  of  the  articles  of 
incorporation  of  appellee  and  its  right  to  condemn.  It  is 
very  evident  that  the  parties  were  unable  to  agree  as  to  the 
damages  in  this  case.  Where  from  the  contest  and  acts  of 
the  parties  it  is  evident  that  the  parties  cannot  agree  as 
to  the  compensation  to  be  paid  for  land  sought  to  be  con- 
demned for  a  right  of  way  the  judgment  will  not  be  re- 
versed because  no  direct  testimony  was  offered  to  show 
such  inability  to  agree.  (Ward  v.  Minnesota  and  North- 
ivestern  Railroad  Co,  1 19  111.  287.)  Appellant  filed  a  cross- 
petition  in  this  case  asking  for  damages  for  land  not  taken, 
and  there  was  a  contest  on  the  merits.  This  is  a  waiver 
of  any  question  of  an  effort  to  agree  upon  compensation 
before  filing  a  petition.  West  Skokie  Drainage  District  v. 
Dawson,  243  111.  175 ;  Schuster  v.  Sanitary  District,  177  id. 
626;  Lake  Slwre  and  Michigan  Southern  Railway  Co.  v. 
Baltimore  and  Ohio  and  Chicago  Railroad  Co,  149  id.  272. 

It  is  also  objected  that  the  court  erred  in  not  sustaining 
a  challenge  to  the  array  and  in  submitting  the  case  to  a 
jury  selected  from  the  regular  panel  of  the  term  of  court 
at  which  the  case  was  tried.  It  appears  that  the  case  was 
originally  set  for  trial  in  vacation,  but  without  objection 
on  the  part  of  the  appellant  the  cause  was  continued  to  a 
regular  term  of  court  and  from  term  to  term  until  it  was 
finally  tried.  The  motion  challenging  the  array  is  not  sup- 
ported by  affidavit  and  there  is  no  evidence  of  any  irregu- 
larity in  drawing  the  jury,  consequently  there  is  nothing  on 
which  the  court  could  sustain  the  motion,  as  appears  from 
the  record  in  this  case.    Borrelli  v.  People,  164  111.  549. 

It  is  also  urged  that  the  court  erred  in  admitting  a  stipu- 
lation of  the  attorneys  for  appellee.  This  stipulation  was 
to  the  effect  that  the  appellee  would  install  an  interlocking 
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plant  of  approved  design,  the  plans  for  the  same  to  be  sub- 
mitted to  the  appellant  company  for  examination  and  to 
the  State  Public  Utilities  Commission  for  examination  and 
approval,  and  to  be  installed  and  maintained  by  appellee 
when  said  commission  should  approve  the  same,  at  the  en- 
tire expense  of  appellee.    While  it  is  true  that  an  attorney 
for  a  petitioner  in  a  condemnation  proceeding  cannot  bind 
the  pertitioner  by  his  agreement  or  stipulation  as  to  the  plan 
of  constructing  a  road  in  the  absence  of  special  authority, 
the  stipulation  in  this  case  was  an  agreement  to  perform 
what  the  Public  Utilities  Commission  had  ordered  to  be 
done,  as  was  pointed  out  in  Alton  and  Southern  Railroad 
V.  Vandalia  Railroad  Co.  supra.    What  the  appellee  stipu- 
lated to  do  is  only  what  it  is  required  by  law  to  do  as  a 
condition  of  crossing  appellant's  road,  (Hurd's  Stat.  191 3, 
chap.  114,  par.  210,  p.  1980,)  so  that  there  can  be  no  ques- 
tion but  that  the  stipulation  would  have,  to  be  performed 
under  the  direction  of  the  Public  Utilities  Commission. 
Under  the  circumstances  of  this  case  it  w%is  a  binding  and 
enforcible  stipulation,  and  it  will  have  to  be  carried  out 
whether  incorporated  in  the  judgment  or  not.     It  would 
not  be  necessary  to  incorporate  the  stipulation  in  the  judg- 
ment, as  the  authority  whose  duty  it  is  to  enforce  such 
matters  (the  Public  Utilities  Commission)  can  be  depended 
upon  to  see  that  it  is  performed. 

Error  is  assigned  in  the  rejection  of  evidence  offered 
by  appellant.  A  civil  engineer  in  the  employ  of  appellee 
and  the  division  superintendent  of  the  appellant  railroad 
company  each  testified  on  the  trial,  and  substantially  agreed 
that  the  cost  or  amount  of  damages  to  be  sustained  by  ap- 
pellant in  raising  its  tracks  and  road-bed  and  constructing 
the  approaches  and  grade  as  provided  in  the  last  order  of 
the  Public  Utilities  Commission,  and  in  restoring  the  road- 
bed, etc.,  to  the  same  condition  it  was  then  in,  would  be 
$9000,  and  this  amount  was  allowed  by  the  jury.  Appel- 
lant offered  a  witness  who  stated  that  his  business  was  that 
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of  valuation  engineer  and  lecturer  on  economics  of  public 
utilities;   that  he  had  been  for  the  last  two  years  an  ex- 
aminer of  securities  for  the  St.  Louis  Trust  Company  in 
connection  with  the  valuation  department,  and  that  he  was 
acquainted  with  the  securities  of  railroads  and  utilities. 
This  witness  was  asked  (referring  to  the  Vandalia  railroad 
extending  from  Indianapolis,  Indiana,  to  East  St.  Louis, 
Illinois,)  what  would  be  the  damage,  if  any,  to  the  prop- 
erty of  the  said  railroad  company  by  reason  of  the  con- 
struction, maintenance  and  operation  of  the  proposed  cross- 
ing by  appellee,  leaving  out  the  question  of  the  actual  cost 
of  raising  the  tracks  of  the  Vandalia  Railroad  Company  to 
the  grade  established  by  the  Alton  and  Southern  Railroad, 
and  also  leaving  out  the  damages  arising  from  stopping  and 
starting  trains  at  such  crossing  in  compliance  with  the  Illi- 
nois law  as  to  stopping  and  starting  at  crossings.     An  ob- 
jection was  sustained  to  this  question,  and  the  witness  was 
asked  if  his  experience  and  business  in  connection  with  rail- 
roads and  railroad  securities  enabled  him  to  have  an  opin- 
ion as  to  the  effect  upon  the  values  of  such  properties  caused 
by  the  construction  of  a  crossing  by  another  railroad  over 
and  across  the  Vandalia  railroad  at  the  place  in  question, 
which  was  objected  to.     The  witness  replied  that  he  had 
examined  the  crossing  and  was  familiar,  with  the  character 
of  the  operation  of  appellant's  road ;   that  "the  whole  ques- 
tion comes  back  to  added  risk  of  property  of  any  kind; 
you  depreciate  the  value  of  the  capital ;   there  is  an  added 
risk,  undoubtedly;  not  only  that,  but  a  depreciation  of  the 
capital;    it  is  serving  the  public  against  modern  policy, 
which  is  to  throw  every  safeguard  around  human  life." 
Counsel  for  the  petitioner  objected  at  this  point,  and  the 
further  question  was  asked  the  witness  as  to  what  would 
be  the  damage  or  depreciation  in  value,  if  any,  to  the  prop- 
erty of  the  Vandalia  Railroad  Company  by  reason  of  the 
construction  and  maintenance  of  the  crossing  over  the  two 
main-line  tracks  of  the  Vandalia  railroad,  leaving  out  of 
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the  question  the  actual  cost  of  raising  the  tracks  of  the 
Vandalia  railroad  to  the  grade  established  by  the  Alton  and 
Southern  railroad,  and  leaving  out  any  damages  on  account 
of  the  stopping  and  starting  of  trains  at  such  crossing  in 
compliance  with  the  Illinois  law  requiring  stops  to  be  made. 
The  question  was  objected  to  for  the  reason  that  the  wit- 
ness had  not  shown  that  he  was  familiar  with  the  opera- 
tion of  trains  at  the  crossing  or  the  number  of  trains  op- 
erated there,  and  had  stated  that  the  capital  of  the  appellant 
company  would  be  affected  by  reason  of  the  increased  risk 
by  reason  of  such  crossing.  The  objection  was  sustained 
for  the  reason  that  the  witness  had  not  qualified  as  an  ex- 
pert, and  it  was  apparent  from  the  questions  asked  and  the 
answers  of  the  witness  as  far  as  he  answered,  that  he  was 
testifying  to  elements  of  damage  which  were  not  proper  to 
be  taken  into  consideration.  We  do  not  think  the  court 
erred  in  its  ruling.  The  witness  was  not  a  practical  railroad 
man  and  did  not  base  his  answer  upon  his  general  knowl- 
edge of  the  crossing  and  its  conditions  and  surroundings, 
but  apparently  upon  his  general  knowledge  of  the  capital 
stock  and  securities  of  the  road  and  the  manner  in  which 
they  would  be  affected  by  the  crossing  by  another  railroad. 
In  the  case  of  an  expert  witness  his  qualification  is  a  ques- 
tion for  the  court.  Jones  on  Evidence,  (2d  ed.)  sec.  355; 
Bonato  v.  Peabody  Coal  Co.  248  111.  422. 

Another  witness  called  by  appellant  was  a  practical  rail- 
road man  and  familiar  with  the  situation  of  the  proposed 
crossing  and  no  objection  was  made  as  to  his  qualifications. 
The  question  was  asked  him  what  the  damage  to  the  prop- 
erty of  the  Vandalia  Railroad  Company  would  be, — the  de- 
preciation in  its  value,  if  anything, — by  reason  of  the  con- 
struction, maintenance  and  operation  of  the  crossing.  This 
question  was  objected  to,  and  the  witness  was  then  asked 
to  state  what  in  his  judgment  would  be  the  amount,  if  any, 
in  dollars,  the  Vandalia  property  not  taken  or  sought  to 
be  taken  in  this  proceeding  for  appellee's  use  would  be 
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diminished  or  depreciated  on  account  of  the  construction, 
maintenance  and  operation  by  the  Alton  and  Southern  Rail- 
road of  the  crossing  in  question,  eliminating  the  cost  of 
raising  the  grade  of  the  Vandalia  road  at  that  point  and 
the  value  of  the  land  actually  taken  for  such  use,  and  elim- 
inating the  question  of  the  stopping  and  starting  of  trains  at 
said  crossing,  and  taking  into  consideration  anything  there 
may  be  in  connection  with  the  operation  of  such  crossing 
that  would  hinder  and  inconvenience  and  occasion  loss  or 
diminish  and  limit  the  powers  of  the  Vandalia  Railroad 
Company  to  transact  its  business,  by  decreasing  its  power 
to  transact  such  business  or  by  increasing  its  expense,  and 
all  other  things,  if  there  be  such,  which  tend  to  diminish 
its  value,  not  mentioned  in  this  question  as  being  excluded 
from  consideration.    This  question  was  objected  to  for  the 
reason  that  the  witness  could  include  damages  not  recover- 
able by  law  and  allowed  him  to  say  what  should  be  recov- 
erable under  the  law,  and  an  objection  was  also  sustained 
to  a  similar  question.     Counsel  for  appellee  suggested  that 
the  witness  state  the  manner  in  which  the  property  of  the 
Vandalia  Railroad  Company  would  be  affected  by  the  pro- 
posed crossing,  to  which  the  witness  replied:     "The  only 
way  to  answer  it  would  be  to  state  the  manner  in  which  a 
crossing  of  that  kind  does  affect  the  property  values.    It  is 
an  obstruction  in  the  way  of  clear  operation  of  a  railroad. 
It  interferes  with  the  operation,  and  economically  and  other- 
wise decreases  the  value  of  the  property."    The  defendant 
also  made  a  general  offer  of  proof  by  a  number  of  wit- 
nesses that  the  property  of  the  Vandalia  Railroad  Company 
adjoining  the  place  and  point  in  question,  its  tracks  and 
right  of  way,  will  be  depreciated  and  diminished  in  value, — 
in  its  actual  fair  cash  value, — in  the  sum  of  $50,000,  elim- 
inating from  consideration  the  value  of  the  ground  taken, 
the  cost  of  raising  the  tracks  of  the  Vandalia  Railroad  Com- 
pany, and  the  damages,  if  any,  occasioned  by  the  stopping 
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and  starting  of  trains  in  the  operating  of  said  railroad,  as 
required  by  the  statutes  of  the  State  of  Illinois. 

The  general  objection  to  this  line  of  testimony  was  that 
damages  were  included  which  were  not  properly  recover- 
able. The  witnesses  might  have  answered,  and  answered 
truthfully,  including  damages  which  appellant  was  not  en- 
titled to  recover,  under  its  cross-petition,  for  property  not 
taken.  In  condemnation  proceedings  the  owner  of  property 
sought  to  be  condemned  is  entitled  to  recover  damages  for 
property  taken  and  is  also  entitled  to  damages  for  property 
not  taken ;  and  this  is  true  where  the  property  of  a  railroad 
company  is  sought  to  be  taken  or  condemned  for  a  crossing 
by  another  railroad  or  for  other  public  use.  The  amount 
of  damages  that  may  be  recovered  for  property  not  taken, 
of  course  depends  upon  the  facts  and  circumstances  of  each 
particular  case,  and  if  the  situation  of  the  parties  in  the 
case  at  bar  were  such  that  the  property  of  appellant  which 
is  not  actually  taken  and  used  for  the  crossing  in  question 
would  be  damaged  by  reason  of  such  crossing,  it  would  be 
proper  to  prove  such  damages,  but  the  questions  asked  wit- 
nesses should  be  such  that  their  testimony  would  show  the 
situation  of  the  parties  and  the  elements  of  damage  sought 
to  be  recovered.  As  stated  in  the  case  of  Chicago  arid 
Western  India^xa  Railroad  Co,  v.  Engleivood  Connecting 
Raihvay  Co,  115  111.  375,  relied  upon  by  the  appellant,  on 
page  383  of  the  opinion :  "The  test  given  in  this  case  as 
to  whether  a  particular  inconvenience  or  hindrance  result- 
ing from  a  crossing  or  other  structure  should  be  treated 
as  an  element  in  the  assessment  of  damages  is,  does  the 
inconvenience  or  hindrance  in  question  necessarily  abridge 
the  owner's  capacity,  without  increasing  his  expenses,  to 
transact  an  equal  volume  of  business?  If  it  does  it  con- 
stitutes an  element  of  damages,  otherwise  it  does  not  unless 
the  value  of  the  property  itself  is  thereby  depreciated,  in 
which  case  that  is  always  to  be  taken  into  the  account  in 
the  assessment  of  damages."    As  stated  further  in  the  opin- 
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ion:    "Suppose  the  business  of  a  railway  company  requires 
it  to  use  a  particular  part  of  its  road  all  the  time,  so  that 
it  could  not  stop  without  greatly  deranging  its  business  and 
subjecting  it  to  serious  pecuniary  losses.     Now  if,  under 
these  circumstances,  a  new  company  should  be  organized 
and  propose  to  run  a  number  of  tracks  across  that  part  of 
the  old  company's  line  in  constant  use,  and  to  conduct  such 
a  business  on  the  new  road  as  would  occupy  the  crossing 
half  the  time  and  consequently  reduce  the  capacity  of  that 
part  of  the  old  company's  road  just  one-half,  can  it  be 
doubted  this  would  be  an  invasion  of  the  right  of  prop- 
erty for  which,  under  the  constitution  of  the  State,  com- 
pensation would  have  to  be  made?"    On  the  other  hand,  it 
has  been  held  that  damages  which  result  from  the  stopping 
of  trains  at  a  railroad  crossing  because  of  the  statute  re- 
quiring such  stops  to  be  made  cannot  be  recovered  in  a 
condemnation  proceeding,  as  the  statute  is  merely  a  police 
regulation  and  might  be  repealed  at  any  time.     (Peoria  and 
Pekin  Union  Raihvay  Co,  v.  Peoria  and  Farmington  Rail- 
zvay  Co,  105  111.  no;   Chicago  and  Alton  Railroad  Co.  v. 
Joliet,  Lockport  and  Aurora  Raihvay  Co,  id.  388.)     These 
same  cases  hold  that  the  law  requiring  trains  to  stop  at 
crossings  being  subject  to  repeal  at  any  time,  the  delays, 
inconveniences  and  other  embarrassments  caused  by  stop- 
ping trains  that  will  be  experienced  by  a  railroad  by  reason 
of  another  railroad  crossing  its  line  are  too  vague,  indefinite 
and  contingent  to  be  an  element  in  the  assessment  of  dam- 
ages in  condemnation  proceedings,  and  that  to  allow  dam- 
ages on  such  a  claim  would  violate  the  rule  that  damages 
cannot  be  allowed  on  mere  conjecture,  speculation,  fancy  or 
imagination;    that  they  must  be  real,  tangible  and  proxi- 
mate.   As  stated  in  Peoria  and  Pekin  Union  Railway  Co, 
V.  Peoria  and  Farmington  Railway  Co,  supra,  on  page  117 
of  the  opinion:     "It  would  therefore  be  mere  matter  of 
conjecture  as  to  what,  if  any,  damages  would  be  sustained 
by  appellants  for  the  delay,  inconvenience  and  trouble  pro- 
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duced  by  complying  with  the  requirements  of  the  statute. 
Independent  of  the  statute  the  same  duty  would  be  imposed, 
and  it  is  too  vague  and  uncertain  to  be  an  element  of  dam- 
ages.— Lake  Shore  and  Michigan  Southern  Railroad  Co.  v. 
Cincinnati,  Sandusky  and  Cleveland  Railroad  Co.  30  Ohio, 
604;  Boston  Railroad  Co.  v.  Old  Colony  Railroad  Co.  3  Al- 
len, 142;  Old  Colony  Railroad  Co.  v.  Plymouth  Railroad 
Co.  14  Gray,  155;  Massachusetts  Railroad  Co.  v.  Boston 
Railroad  Co.  «2i  Mass.  124;  Boston  Railroad  Co.  v.  Old 
Colony  Railroad  Co.  12  Cush.  605." 

In  the  case  of  Chicago  and  Alton  Railroad  Co.  v.  Joliet, 
Lockport  and  Aurora  Railway  Co.  supra,  it  is  to  be  in- 
ferred from  the  opinion  that  the  situation  of  the  parties 
was  similar  to  that  of  appellant  and  appellee  in  the  case 
at  bar.  Damages  were  assessed  by  a  jury  in  that  case  at 
$150,  for  which  judgment  of  condemnation  was  rendered. 
As  stated  in  that  case :  "The  point  is  made,  both  by  the 
argument  and  the  instructions  asked  by  defendant,  that  on 
account  of  defendant  having  to  cause  its  trains  to  be  stopped 
in  compliance  with  the  statute  there  is  a  reduction  in  the 
hauling  capacity  of  defendant  to  do  business  at  and  over 
the  point  of  such  crossing,  and  hence  it  should  be  paid  in 
money  a  sum  sufficient  to  make  good  any  reduction  in  the 
hauling  capacity  of  its  engines  that  may  be  shown  by  the 
evidence.  Beyond  mere  nominal  damages  it  is  difficult  to 
adopt  any  rule  for  the  admeasurement  of  any  actual  dam- 
ages in  such  cases.  It  would  involve  the  consideration  of 
so  many  collateral  facts  as  would  make  the  claim  insisted 
upon  shadowy  and  uncertain."  In  a  separate  opinion  filed 
in  that  case  the  same  conclusion  was  reached  for  a  some- 
what different  reason,  and  it  was  stated :  "If  the  appellant 
could  claim,  as  a  part  of  its  franchise,  that  it  was  entitled 
to  pass  its  cars  from  one  end  of  its  line  to  the  other  with- 
out any  other  hindrances,  delays  or  burdens  than  those  in 
existence  when  its  charter  was  granted,  then  any  statute 
subsequently  passed  requiring  its  cars  to  slacken  speed  or 
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stop  where  before  they  were  not  required  to  slacken  speed 
or  stop,  or  requiring  a  care  and  labor  not  then  required, 
would  impair  the  obligation  of  the  contract  evidenced  by 
its  charter  and  be  in  contravention  of  section  lO,  article  i, 
of  the  constitution  of  the  United  States,  and  hence  void. 
The  opening  of  new  common  highways  across  railroad 
tracks  necessarily  increases  the  care  and  labor  of  the  rail- 
road companies  in  order  to  avoid  collisions.  Where  vil- 
lages or  cities  spring  up  along  the  lines  of  railways  and 
their  streets  are  laid  out  across  the  railway  tracks,  the  care 
and  labor  to  avoid  collisions  is  very  materially  increased, 
and  the  speed  of  trains  must,  of  necessity,  be  to  some  ex- 
tent slackened.  In  all  these  cases,  if  the  railroad  charter 
is  held  to  amount  to  a  contract  that  passage  upon  the  line 
of  its  railway  shall  not  be  delayed,  hindered  or  burdened, 
the  highways  and  streets  cannot  lawfully  be  laid  out  un- 
til the  railroad  company  is  compensated  for  the  additional 
burden  it  will  thus  have  to  bear;  nor  can  the  village  or 
city  by  ordinance  require  the  speed  of  trains  to  be  checked 
where  compensation  for  the  attendant  loss  has  not  been 
first  provided  for.  This  has  never  been  supposed  to  be 
the  law  here,  nor,  so  far  as  we  know,  has  it  been  held  to 
be  the  law  elsewhere.  *  *  *  pQj.  g^  much  of  the  right 
of  way  and  track  as  is  taken  or  appropriated  to  use,  and 
for  damages,  if  any  are  sustained,  to  right  of  way  and 
track  and  fixtures,  no  one  denies  the  right  of  recovery,  I 
think  where  the  crossing  necessitates  the  raising  or  lower- 
ing of  the  grade  in  order  to  the  operation  of  the  road  as 
efficiently  as  it  was  before  operated,  the  expenses  of  so 
doing  may  properly  be  taxed  against  the  road  seeking  the 
condemnation." 

What  was  above  said  applies  to  the  case  at  bar.  As  we 
have  seen,  appellant  was  allowed  damages  for  changing  its 
grade  to  conform  to  the  grade  established  at  the  crossing, 
and  no  question  is  raised  about  that  amount.    Undoubtedly 
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it  would  be  an  advantage,  and  perhaps  of  great  value  to 
appellant,  if  no  railroads,  public  highways  or  streets  crossed 
its  right  of  way  or  were  allowed  to  cross  its  right  of  way 
anywhere,  so  that  it  could  run  its  trains  the  entire  length  of 
its  road  without  the  danger,  delay  and  hindrance  that  such 
crossings  necessarily  entail  to  some  extent,  but  such  a  condi- 
tion is,  in  the  very  nature  of  things,  impossible.  Appellant 
must  be  held  to  have  accepted  its  franchise  and  located  its 
line  with  the  expectation  that  other  roads  would  be  built 
as  public  necessities  demanded  and  subject  to  the  right  of 
such  other  roads  to  cross  its  line.  The  railroad  of  appellee 
is  an  outer  belt  line,  crossing  at  grade  a  large  number  of 
other  railroads  which  enter  East  St.  Louis.  (Alton  and 
Southern  Railroad  v.  Vandalia  Railroad  Co.  supra,)  If  the 
construction  of  the  proposed  crossing  would  cause  any  dam- 
age to  the  property  of  appellant  which  is  not  taken,  or  for 
any  reason  would  necessarily  decrease  or  limit  its  capacity 
to  do  business  without  decreasing  its  expenses,  or  would  in- 
crease its  expenses  in  transacting  the  same  amount  of  busi- 
ness except  in  the  manner  pointed  out,  such  elements  should 
be  considered.  As  far  as  we  are  advised,  however,  from 
the  record  in  this  case,  as  to  the  situation  of  the  parties, 
nothing  of  this  kind  will  necessarily  occur.  In  the  natural 
course  of  events  the  appellee  will  run  trains  over  the  cross- 
ing and  appellant  will  continue  to  run  its  trains  as  before. 
Some  of  these  trains  will  run  on  regular  schedules  and 
probably  make  this  crossing  at  stated  times.  It  is  possible 
and  may  well  be  that  the  time  of  these  trains  will  be  so  ar- 
ranged that  there  will  be  no  interference  with  the  business 
of  appellant  except  as  it  is  required  to  stop  its  trains  at  the 
crossing  by  reason  of  the  statute  requiring  such  stops  to 
be  made,  and  this  cannot  be  considered  as  an  element  of 
damages.  If  this  statute  were  repealed  the  trains  would 
run  as  before,  and  there  might  be  no  material  interference 
with  appellant's  business  by  appellee  in  the  conduct  of  its 
road  as  a  belt  line  serving  the  appellant  and  other  railroads 
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entering  East  St.  Louis.  It  is  apparent,  therefore,  that  the 
evidence  which  the  questions  attempted  to  bring  out  would 
be  damages  that  are  within  the  realm  of  conjecture  and  are 
remote  and  speculative,  and,  in  any  event,  included  elements 
of  damage  for  which  appellant  was  not  entitled  to  recover, 
such  as  the  increased  risk  and  danger  by  reason  of  such 
crossing.  (Peoria  and  Pekin  Union  Raihvay  Co.  v.  Peoria 
and  Farmington  Railway  Co.  supra.)  This  case  is  entirely 
different  from  that  of  Lake  Shore  atid  Michigan  Southern 
Railway  Co.  v.  Chicago  and  Western  Indiana  Railroad  Co. 
lOO  111.  21,  where  the  petitioning  company  attempted  to  con- 
demn a  right  of  way  for  the  use  of  four  tracks  diagonally 
across  a  number  of  tracks  of  the  defendant  and  other  rail- 
roads at  a  point  north  of  Sixteenth  street,  in  the  city  of 
Chicago,  and  between  Sixteenth  street  and  the  freight  and 
passenger  depots  of  said  railroads,  and  where  the  defendant 
operated  several  main-line  tracks  and  also  switch  tracks  in 
connection  with  another  railroad,  which  tracks  were  almost 
constantly  in  use  in  making  transfers  of  cars  and  trains 
between  the  several  railroads  operated  within  the  city  of 
Chicago.  An  interlocking  plant  is  to  be  established  at  the 
crossing  in  question  which  must  be  approved  by  the  Public 
Utilities  Commission, — ^the  authority  which  has  charge  of 
such  matters, — and  the  expense  of  operating  such  plant,  if 
not  agreed  upon  by  the  parties,  is  to  be  determined  by  said 
commission,  and  we  cannot  anticipate  but  that  such  matter 
will  be  satisfactorily  determined. 

Perceiving  no  error  sufficient  to  justify  a  reversal,  the 
judgment  of  the  county  court  of  St.  Clair  county  will  be 

affirmed.  r    ,         ^    rr       j 

Judgment  affirmed. 
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Sarah  Crittenden  et  al  Appellants,  vs.  Mary  A.  Hind- 
man,  Appellee. 

Opinion  Hied  February  i6,  ipi6. 

1.  Marriage — a  void  marriage  is  no  obstacle  to  valid  one.  If 
either  of  the  parties  to  a  marriage  has  a  husband  or  wife  living 
and  undivorced  the  marriage  is  void  and  is  no  obstacle  to  a  sub- 
sequent marriage  by  the  innocent  party  to  some  other  person. 

2.  Same — what  is  sufficient  proof  that  no  divorce  ^as  obtained. 
If  the  husband  testifies  that  he  never  obtained  a  divorce  from  his 
wife,  and  his  wife  testifies  that  she  applied  for  a  divorce  by  her  at- 
torney in  a  certain  county  but  had  never  testified  nor  seen  any  de- 
cree for  divorce,  proof  by  the  clerk  of  the  circuit  court  of  such 
county  that  he  has  made  diligent  search  among  the  records  of  that 
court  and  found  no  proceeding  for  divorce  to  which  such  husband 
and  wife  were  parties,  sufficiently  shows  no  divorce  was  obtained. 

3.  Estoppel — filing  claim  as  housekeeper  does  not  estop  party 
from  claiming  as  widow.  If,  pending  the  decision  of  the  county 
court  on  a  petition  by  the  heirs  to  remove  an  administrator  ap- 
pointed at  the  instance  of  the  widow,  (the  ground  of  the  petition 
being  that  the  widow  was  not  the  lawful  wife  of  the  deceased,) 
the  widow  files  a  claim  as  housekeeper  for  the  deceased,  the  filing 
of  such  claim  does  not  estop  the  claimant  from  asserting  her  rights 
in  the  estate  as  widow,  whiere  the  claim  as  housekeeper  has  not 
been  pressed  to  a  successful  conclusion  and  the  heirs  have  not 
changed  their  position  to  their  prejudice  by  the  filing  of  the  claim. 

Appeal  from  the  Circuit  Court  of  Randolph  county; 
the  Hon.  George  A.  Crow,  Judge,  presiding. 

Ralph  E.  Sprigg,  for  appellants. 

A.  G.  Gordon,  for  appellee. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court: 

This  is  an  appeal  from  a  decree  for  partition  entered  in 
the  circuit  court  of  Randolph  county.  The  complainants  in 
the  bill,  who  are  the  appellants  here,  are  the  children  of 
Alexander  Hindman,  deceased.  Mary  A.  Hindman,  the 
surviving  wife  of  Alexander  Hindman,  was  one  of  the  de- 
fendants to  the  bill  and  is  the  appellee  here. 
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The  principal  question  presented  for  determination  is 
whether  or  not  a  lawful  marriage  existed  between  Alex- 
ander Hindman  and  appellee,  Mary  A.  Hindman.  The 
chancellor  found  that  Mary  A.  Hindman  was  the  lawful 
wife  of  Alexander  Hindman  and  is  entitled  to  the  interests 
which  the  statute  gives  the  widow  in  his  estate. 

Alexander  Hindman  and  Mary  A.  Hindman  were  mar- 
ried at  Chester,  in  Randolph  county,  on  May  8,  1908.  On 
July  24,  1884,  Mary  A.  Hindman,  who  was  then  Mary  A. 
Head,  was  married  to  Martin  Hoover  at  Chester  by  Robert 
P.  Thompson,  a  justice  of  the  peace,  and  they  thereafter 
lived  together  in  Chester  as  husband  and  wife  until  about 
1894,  when  Hoover  left  her  and  took  up  his  residence  in  the 
State  of  Missouri.  He  frequently  paid  visits  to  his  old 
friends  in  Chester,  on  which  occasions  he  saw  his  wife  and 
conversed  with  her,  and  as  late  as  1904  he  visited  her  at 
her  home  in  Chester.  Hoover's  deposition  was  taken,  and 
he  testified  that  he  had  never  secured  a  divorce  from  her 
and  never  knew  of  her  obtaining  a  divorce  from  him.  Mrs. 
Hindman  offered  no  proof  whatever  as  to  whether  she  had 
ever  been  divorced  from  Hoover.  It  is  upon  these  facts  that 
appellants  base  their  claim  that  no  lawful  marriage  existed 
between  Alexander  Hindman  and  appellee.  Hoover  further 
testified  that  before  his  marriage  to  Mary  A.  Head,  in  1884, 
he  had  been  married  to  MoUie  Pillars  at  Claryville,  Mis- 
souri, by  a  justice  of  the  peace  by  the  name  of  Picou,  and 
that  she  secured  a  divorce  from  him.  Mollie  Pillars  Hoover 
(now  Mollie  Smith)  resides  at  East  St.  Louis,  and  she  tes- 
tified to  her  marriage  to  Martin  Hoover  by  justice  of  the 
peace  Picou  at  Claryville,  Missouri,  and  to  her  separation 
from  him  two  years  thereafter  at  Chester,  where  they  had 
resided  since  their  marriage.  She  further  testified  that  she 
applied  for  a  divorce  in  Chester,  and  that  her  uncle.  Judge 
Hood,  was  her  attorney;  that  she  never  testified  in  court; 
that  no  one  went  with  her  as  a  witness,  'as  Judge  Hood  told 
her  it  was  not  necessary,  and  so  far  as  she  knows  no  one 
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testified  in  her  behalf ;  that  she  never  made  any  other  ap- 
plication for  a  divorce  and  that  she  never  saw  the  decree 
of  divorce.  The  circuit  court  of  Randolph  county  being  the 
only  court  in  that  county  having  jurisdiction  to  grant  a  di- 
vorce, appellee,  Mary  A.  Hindman,  called  the  clerk  of  that 
court  as  a  witness  in  her  behalf  for  the  purpose  of  showing 
that  neither  Mollie  Pillars  Hoover  nor  Martin  Hoover  had 
obtained  a  divorce  in  Randolph  county.  The  circuit  clerk 
testified  that  he  had  made  diligent  search  among  the  records 
of  the  circuit  court  and  that  he  foimd  no  proceeding  for 
divorce  in  which  Martin  Hoover  was  either  complainant 
or  defendant  or  in  which  Mollie  Pillars  Hoover  was  either 
complainant  or  defendant.  Upon  this  evidence  the  chancel- 
lor correctly  found  that  Martin  Hoover  and  Mollie  Pillars 
Hoover  had  never  been  divorced,  and  that  the  marriage  be- 
tween Martin  Hoover  and  Mary  A.  Head  was  therefore 
illegal  and  void  and  was  no  obstacle  preventing  the  mar- 
riage of  Mary  A.  Head  to  Alexander  Hindman ;  that  that 
marriage  was  lawful  and  binding  and  that  Mary  A.  Hind- 
man is  the  widow  of  Alexander  Hindman. 

After  the  death  of  Alexander  Hindman,  Mary  A.  Hind- 
man procured  the  appointment  of  S.  A.  Douglas,  of  Ches- 
ter, as  the  administrator  of  his  estate.  Thereafter  appel- 
lants filed  a  petition  in  the  county  court  asking  for  the 
removal  of  Douglas  as  administrator  for  the  reason  Mrs. 
Hindman  was  not  the  widow  of  Alexander  Hindman.  The 
court  granted  the  prayer  of  this  petition  and  removed  Doug- 
las as  administrator.  Pending  the  decision  of  the  county 
court  on  this  petition,  Mrs.  Hindman  filed  a  claim  against 
the  estate  for  services  as  housekeeper  for  Alexander  Hind- 
man from  May,  1908,  to  December  17,  191 1,  which  claim 
is  still  pending  and  undetermined  in  the  county  court.  Ap- 
pellants contend  that  having  filed  this  claim  Mrs.  Hindman 
is  estopped  from  claiming  any  interest  in  the  estate  of  Al- 
exander Hindman  as  his  widow.  The  claim  presented  by 
Mrs.  Hindman  against  the  estate  in  the  county  court  has 
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not  been  pressed  to  a  successful  conclusion  and  appellants 
have  not  changed  their  position  to  their  prejudice  by  rea- 
son of  the  filing  of  such  claim.  An  essential  element  of 
an  estoppel  is  therefore  lacking.  Powers  v.  Wells,  244  111. 
558;    16  Cyc.  796. 

The  decree  of  the  circuit  court  is  affirmed. 

Decree  affirmed. 


The  Peopi<e  of  the  State  of  Ilunois,  Defendant  in  Er- 
ror, vs.  Erminie  Montgomery,  Plaintiff  in  Error. 

Opinion  Hied  February  16,  jpi6. 

1.  Criminal  hAVZ-r^vhen  time  when  affidavit  was  sworn  to  is 
reasonably  certain.  The  fact  that  the  jurat  to  an  affidavit  attached 
to  an  information  is  dated  "this  5th  day  of  Aug.,  A.  D.  191,"  is 
not  ground  for  a  motion  in  arrest  of  judgment,  where  the  record 
shows  that  the  information  charges  an  offense  committed  on  Au- 
gust 4,  1914,  and  was  filed  on  August  5,  1914,  in  the  office  of  the 
clerk  of  the  municipal  court,  who  signed  the  jurat. 

2.  Same — when  jury  may  find  that  sale  of  cocaine  was  made  to 
person  charged  in  information.  Where  an  information  charges  a 
sale  of  cocaine  to  Pearl  Williams,  and  the  State  calls  one  Clara 
Williams  as  a  witness,  who  testifies  that  her  name  is  C.  Williams 
and  that  she  purchased  cocaine  from  the  defendant,  which  is  the 
sale  for  which  the  conviction  is  sought,  the  jury  may  conclude 
that  the  witness  Clara  Williams  was  generally  known  by  the  name 
of  Pearl,  where  other  witnesses  refer  to  her  by  that  name,  and  the 
defendant's  attorney,  in  his  objections  to  evidence,  referred  on  two 
occasions  to  the  person  wjio  was  spoken  of  as  Pearl  Williams  as 
the  prosecuting  witness. 

3.  Same — burden  is  on  accused  to  show  sale  of  cocaine  was  on 
prescription.  In  a  prosecution  for  selling  cocaine  the  State  is  not 
required  to  prove  that  the  purchaser  did  not  have  a  written  pre- 
scription, as  the  burden  is  on  the  accused,  after  proof  of  the  sale, 
to  show  that  it  was  upon  a  prescription  of  a  physician,  as  required 
by  the  statute. 

4.  Same — when  proof  that  bottles  of  cocaine  were  found  in  de- 
fendant's pantry  is  proper.  In  a  prosecution  for  selling  a  bottle 
of  cocaine,  proof  that  three  bottles  of  cocaine  were  found  in  the 
defendant's  pantry  is  proper,  where  the  evidence  shows  that  the 
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defendant  told  the  officers  that  the  box  from  which  the  bottles 
were  taken  contained  nothing  but  soap,  and  where  a  marked  one- 
dollar  bill,  which  was  given  one  of  the  girls  who  bought  the  co- 
caine, was  also  found  in  the  pantry. 

5.  Same — when  statements  by  purchaser  of  cocaine  are  not  ad- 
missible. A  statement  made  by  the  purchaser  of  cocaine  that  she 
bought  it  from  the  defendant  is  not  admissible  when  not  made  in 
the  presence  of  the  defendant,  nor,  when  made  in  the  presence  of 
the  defendant,  if  the  latter  then  and  there  denied  it;  but  the  ad- 
mission of  such  statement  in  evidence  is  not  necessarily  ground 
for  reversal. 

Writ  of  Error  to  the  Appellate  Court  for  the  First 
District; — heard  in  that  court  on  writ  of  error  to  the 
Municipal  Court  of  Chicago;  the  Hon.  William  N.  Gkm- 
MiLL,  Judge,  presiding. 

Edward  H.  Morris,  for  plaintiflF  in  error. 

P.  J.  LucEY,  Attorney  General,  Maclay  Hoyne,  State's 
Attorney,  and  C.  H.  Linscott,  for  the  People. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court: 

An  information  was  filed  in  the  municipal  court  of 
Chicago  on  August  5,  1914,  against  the  plaintiff  in  error, 
charging  her  with  selling,  on  August  4,  1 914,  to  Pearl  Wil- 
liams, cocaine  hydrochloride  without  the  written  prescrip- 
tion of  a  registered  physician.  The  defendant  was  con- 
victed, and  the  judgment  having  been  affirmed  by  the 
Appellate  Court  she  prosecutes  a  writ  of  error  to  reverse 
the  judgment  of  affirmance. 

The  information  was  presented  by  George  Williams  and 
was  verified  by  his  affidavit,  to  which  was  attached  a  jurat 
in  these  words,  "Subscribed  and  sworn  to  before  me  this 
5th  day  of  Aug.,  A.  D.  191."  This  jurat  was  signed  by 
"Frank  P.  Danisch,  clerk  of  the  municipal  court  of  Chi- 
cago." A  motion  was  made  in  arrest  of  judgment,  and  it 
is  argued  that  the  denial  of  it  was  erroneous  because  the 
information,  being  presented  by  a  private  person,  was  re- 
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quired  to  be  verified  by  affidavit,  and  the  jurat  to  the  affi- 
davit verifying  the  information  purports  to  have  been  sworn 
to  on  an  impossible  date.  It  appears  from  the  record  that 
the  information  charges  an  offense  committed  on  August  4, 
1914,  and  was  filed  on  August  5,  1914,  in  the  office  of  the 
clerk  of  the  municipal  court,  who  certifies  that  the  affidavit 
was  subscribed  and  sworn  to  before  him  on  August  5.  It 
thus  appears  with  reasonable  certainty  that  the  affidavit  was 
sworn  to  before  the  clerk  at  the  time  of  filing  the  infor- 
mation, and  the  motion  in  arrest  was  properly  overruled. 

It  is  insisted  that  the  evidence  does  not  sustain  the  ver- 
dict. The  person  to  whom  the  sale  was  charged  to  have 
been  made  was  Pearl  Williams.  The  record  shows  that 
Clara  Williams  was  called  as  a  witness  on  behalf  of  the 
State.  She  testified  that  her  name  was  C.  Williams  and 
that  she  had  purchased  a  bottle  of  cocaine  from  the  defend- 
ant. This  was  the  sale  for  which  a  conviction  was  sought, 
and  the  defendant  argues  that  the  sale  was  made  to  Clara 
Williams  and  not  to  Pearl  Williams.  Other  witnesses  were 
called,  however,  who  testified,  and  in  speaking  of  the  first 
witness  always  referred  to  her  as  Pearl.  On  two  occasions 
the  defendant's  attorney  objected  to  evidence,  and  in  his  ob- 
jections referred  to  the  person  who  was  spoken  of  as  Pearl 
as  the  prosecuting  witness,  and  the  jiu^y  were  justified  in 
concluding  from  the  evidence  that  the  witness  Clara  Wil- 
liams was  generally  known  by  the  name  of  Pearl. 

It  is  further  insisted  that  the  prosecution  failed  to  prove 
its  case  because  there  was  no  evidence  that  Pearl  Williams 
did  not  have  a  written  prescription  for  cocaine.  The  bur- 
den of  proof,  after  evidence  of  a  sale  of  cocaine  was  intro- 
duced, was  upon  the  defendant  to  show  that  such  sale  was 
upon  the  prescription  of  a  physician,  as  required  by  the 
statute.  Birrv.  People,  113  111.  645;  Harbaugh  v.  City  of 
Monmouth,  74  id.  367;  Kettles  v.  People,  221  id.  221. 

Objection  was  made  to  the  admission  in  evidence  of 
three  bottles  of  cocaine  found  in  the  pantry  of  the  plain- 
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tiflf  in  error.  The  evidence  shows  that  Pearl  Williams  and 
another  girl  were  given  two  one-dollar  bills,  the  numbers 
of  which  were  taken,  and  the  girls  were  watched  while  they 
went  to  the  plaintiff  in  error's  house  and  bought  cocaine. 
When  plaintiff  in  error  was  arrested,  these  bottles,  which 
were  introduced  in  evidence,  were  found  in  the  pantry  in 
which  Pearl  Williams  testified  that  she  got  the  cocaine  from 
the  plaintiff  in  error.  The  plaintiff  in  error  told  the  offi- 
cers that  the  box  from  which  the  bottles  were  taken  con- 
tained only  soap,  but  they  found  these  bottles  there  and 
they  also  found  in  the  pantry  one  of  the  dollar  bills  which 
had  been  given  to  the  girls.  It  was  not  error  to  admit  this 
evidence. 

The  court  did,  however,  improperly  admit  the  testimony 
of  a  witness  to  a  statement  made  by  Pearl  Williams,  in  the 
absence  of  the  plaintiff  in  error,  that  she  got  the  cocaine 
from  Mrs.  Montgomery,  and  also  a  statement  made  by 
Pearl  Williams,  in  the  presence  of  Mrs.  Montgomery,  that 
she  got  the  cocaine  from  her,  which  Mrs.  Montgomery 
then  and  there  denied.  Incriminating  statements  made  in 
the  presence  of  an  accused  are  admissible  in  evidence,  if 
not  denied,  on  the  principle  that  the  failure  to  deny  is  an 
implied  admission  of  their  truth  when  the  accused  might, 
and  naturally  would,  deny  the  statements  if  untrue,  but 
where  the  statement  is  denied  by  the  accused  it  is  not  ad- 
missible. (People  V.  Harrison,  261  111.  517.)  It  was  er- 
ror to  admit  this  evidence,  but  if  it  had  not  been  received 
the  evidence  in  the  case  was  such  that  the  jury  could  not 
reasonably  have  returned  any  other  verdict  than  that  which 
they  did  return,  and  under  such  circumstances  the  judgment 
will  not  be  reversed  for  the  error  in  admitting  the  evidence. 

Judgment  affirmed. 
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« 

Arthur  Keithley,  Appellant,  vs.  The  Mutual  Life 
Insurance  Company  of  New  York,  Appellee. 

Opinion  filed  February  i6,  iqi6. 

1.  "FRAVD-^representation  must  be  an  aMrmance  of  a  fact  to 
constitute  fraud.  To  constitute  fraud  in  law  a  false  representa- 
tion must  be  an  affirmance  of  a  fact,  and  not  a  mere  promise  or 
expression  of  opinion  or  intention. 

2.  Same — mere  promise  to  perform  does  not  give  rise  to  action 
for  fraud,  A  promise  to  perform  an  act,  though  accompanied  at 
the  time  by  an  intention  not  to  perform  it,  is  not  such  a  represen- 
tation as  can  be  made  the  ground  of  an  action  for  deceit. 

3.  Same — what  representation  by  insurance  company  does  not 
relate  to  a  fact,  A  representation  by  an  insurance  company  to  the 
purchaser  of  a  policy  that  the  surplus  of  the  policy  plus  the  legal 
reserve  would  amount  to  a  certain  sum  at  the  end  of  twenty  years 
and  that  the  company  would  then  pay  him  that  sum  if  he  survived 
is  not  a  representation  of  a  fact,  and  will  not,  of  itself,  give  rise 
to  an  action  for  fraud  and  deceit. 

4.  Same — an  action  for  fraud  and  deceit  must  be  begun  ttdthin 
five  years  from  time  cause  of  action  accrued.  An  action  for  fraud 
and  deceit  must  be  begun  within  five  years  after  the  cause  of  ac- 
tion accrued,  unless  there  has  been  a  fraudulent  concealment  of 
the  cause  of  action  within  the  meaning  of  section  22  of  the  Stat- 
ute of  Limitations. 

5.  Limitations — what  is  meant  by  fraudulent  concealment  of 
cause  of  action.  The  fraudulent  concealment  of  a  cause  of  action, 
as  meant  by  section  22  of  the  Statute  of  Limitations,  must  be  some 
affirmative  act  or  representation  intended  to  prevent  the  discovery 
of  the  cause  of  action  and  which  actually  does  prevent  it. 

6.  Same — what  must  be  averred  in  replication  setting  up  fraud- 
ulent concealment.  Where  the  Statute  of  Limitations  is  pleaded 
to  a  declaration  in  an  action  for  fraud  and  deceit,  a  replication 
setting  up  fraudulent  concealment  of  the  cause  of  action  must  set 
out  the  facts  constituting  the  concealment,  and  the  fraudulent  rep- 
resentations which  form  the  basis  of  the  action  do  not  constitute 
a  fraudulent  concealment,  in  the  absence  of  allegations  of  acts  or 
representations  tending  fraudulently  to  conceal  cause  of  action. 

7.  Same — when  rule  of  fraudulent  concealment  does  not  ap- 
ply— effect  of  a  fiduciary  relation.  The  rule  that  the  Statute  of 
Limitations  will  not  begin  to  run  against  a  cause  of  action  for 
fraud  and  deceit  until  the  discovery  of  the  fraud,  does  not  apply 
if  the  party  affected  by  the  fraud  might  with  ordinary  dilij^ence 
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have  discovered  it,  but  the  existence  of  a  fiduciary  relation  mak- 
ing it  the  duty  of  the  person  committing  the  fraud  to  disclose  the 
true  nature  of  the  transaction  to  the  party  defrauded  may  excuse 
the  latter  from  the  use  of  ordinary  diligence  to  discover  the  fraud. 

8.  Sams — annual  acceptance  of  premiums  is  not  a  continuance 
of  initial  fraud  by  insurance  company.  Where  a  cause  of  action 
for  fraud  and  deceit  is  based  upon  alleged  false  representations  by 
an  insurance  company  as  to  what  a  policy  of  insurance  would  be 
worth  at  the  end  of  twenty  years,  the  annual  acceptance  of  the 
premiums  on  the  policy  is  not  a  continuance  of  the  initial  fraud, 
such  as  prevents  the  running  of  the  Statute  of  Limitations. 

Farmer,  C.  J.,  dissenting. 

Appeai.  from  the  Appellate  Court  for  the  Second  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Peoria  county;  the  Hon.  John  M.  Niehaus, 
Judge,  presiding. 

KEITHI.EY  &  Keithley,  for  appellant. 

Page,  Hunter,  Page  &  Dallwig,  (Winston,  Payne, 
Strawn  &  Shaw,  of  counsel,)  for  appellee. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court: 

Arthur  Keithley  sued  the  Mutual  Life  Insurance  Com- 
pany of  New  York  in  the  circuit  court  of  Peoria  county  in 
an  action  on  the  case  and  appealed  from  the  judgment  in 
favor  of  the  defendant  to  the  Appellate  Court  for  the  Sec- 
ond District.  That  court  having  affirmed  the  judgment  and 
granted  a  certificate  of  importance,  the  plaintiff  is  prosecut- 
ing a  further  appeal  to  this  court. 

The  action  was  for  fraud  and  deceit,  and  the  declaration 
consists  of  two  counts.  The  case  was  disposed  of  upon  de- 
murrers which  were  sustained  to  the  second  count  and  to 
a  replication  to  a  plea  of  the  five  years'  Statute  of  Limita- 
tions to  the  first  count.  The  assignments  of  error  question 
the  action  of  the  court  in  sustaining  the  demurrers. 

The  second  count  averred  that  on  December  30,  1893, 
the  defendant,  for  a  valuable  consideration,  sold  to  the 
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plaintiff  a  policy  of  insurance  of  that  date  issued  by  the  de- 
fendant upon  the  plaintiff's  life  and  designated  by  the  de- 
fendant a  twenty-year  distribution  policy,  by  the  terms  of 
which  the  defendant  agreed  to  distribute  and  pay  to  the 
plaintiff,  at  the  end  of  twenty  years,  certain  sums  of  money 
determinable  on  the  amount  of  the  siu^plus  of  the  company 
at  the  end  of  the  twenty-year  period,  plus  the  defendant's 
legal  reserve.  It  is  averred  that  at  the  time  of  making  the 
contract  the  defendant  did  not  and  could  not  know  what 
the  surplus  or  earnings  of  the  company  would  be  for  the 
twenty-year  period  nor  the  amount  that  would  be  due  the 
plaintiff  upon  a  policy  at  the  period  of  distribution,  but 
that  in  order  to  induce  the  plaintiff  to  enter  into  the  con- 
tract the  defendant  falsely  and  fraudulently  represented  to 
the  plaintiff  that  the  surplus  of  the  policy,  plus  the  legal 
reserve  at  the  end  of  the  twenty-year  period,  would  amount 
to  $6000,  and  that  the  defendant  would  pay  the  plaintiff 
on  said  policy,  at  the  end  of  the  twenty-year  period,  $6000 ; 
that  the  plaintiff  also  had  no  knowledge  of  the  earnings  or 
surplus  to  become  due  upon  said  policy  except  what  was 
told  him  by  the  defendant,  all  of  which  the  plaintiff  ac- 
cepted and  believed  to  be  true,  and  in  consequence  of  such 
representations  the  plaintiff  accepted  said  policy  and  paid 
the  defendant  for  it.  It  is  further  averred  that  the  policy 
has  not  earned  the  sum  of  $6000,  but  the  defendant  has  re- 
fused, and  still  refuses,  to  pay  the  plaintiff  anything  on  said 
policy,  wherefore  the  defendant  has  defrauded  the  plain- 
tiff to  his  damage  in  the  sum  of  $6000. 

The  only  representations  alleged  to  have  been  made  by 
the  defendant  are,  that  the  surplus  of  the  policy,  plus  the 
legal  reserve,  would  amount  to  $6000  at  the  end  of  twenty 
years  and  that  the  defendant  would  then  pay  the  plaintiff* 
$6000.  In  order  to  constitute  fraud  in  law  a  representation 
must  be  an  affirmance  of  fact  and  not  a  mere  promise  or 
expression  of  opinion  or  intention.  A  promise  to  perform 
an  act,  though  accompanied  at  the  time  with  an  intention 
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not  to  perform  it,  is  not  such  a  representation  as  can  be 
made  the  ground  of  an  action  for  deceit.  (Grtibb  v.  Milan, 
249  111.  456;  Miller  v.  Sutliff,  241  id.  521;  Day  v.  Fort 
Scott  Investment  and  Improvement  Co.  153  id.  293;  Gage 
V.  Lewis,  68  id.  604.)  The  statement  that  the  defendant 
would  pay  $6000  at  the  end  of  twenty  years  was  no  more 
than  a  promise.  The  statement  that  the  surplus  of  the  pol- 
icy, added  to  the  reserve,  would  amount  to  $6000  was  no 
more  than  a  prophecy, — the  expression  of  an  expectation. 
The  statement  of  a  thing  in  the  future,  to  be  a  fraudulent 
misrepresentation,  must  amount  to  the  statement  of  a  fact. 
The  statement  that  a  particular  article  will  bear  a  certain 
strain  or  sustain  a  certain  weight;  that  a  machine  will  do 
certain  work;  that  land  will  produce  certain  crops,  or  the 
like,  although  future  in  form,  refers  to  the  suitability  or 
capacity  of  the  article  or  machine  for  the  proposed  purpose, 
or  the  character  or  fertility  of  the  soil  or  the  possession 
of  the  attributes  which  will  produce  the  stated  results,  and 
amounts  to  a  statement  of  an  existing  fact.  The  statement 
here  complained  of  is  not  of  that  character. 

The  appellant  insists  that  the  appellee  sold  him  a  com- 
modity falsely  representing  it  to  be  of  sufficient  present 
value  or  earning  power  to  produce  a  given  sum  at  the  end 
of  a  given  period.  The  appellee  did  not  sell  a  commodity 
to  the  appellant.  It  entered  into  a  contract  with  him,  in 
consideration  of  twenty  annual  payments  of  $184  each,  to 
insure  his  life  for  $5000  for  twenty  years,  and  if  he  sur- 
vived that  period  to  pay  him  the  reserve  on  his  policy  and 
his  proportion  of  the  surplus.  The  representation  was  that 
these  two  sums  would  together  amount  to  $6000.  The 
count  itself  avers  not  only  that  the  appellee  did  not  know, 
but  that  it  could  not  know,  what  the  surplus  would  be,  and 
this  was  necessarily  true.  It  depended  upon  the  number  and 
amount  of  policies  of  the  same  kind  as  the  appellant's  which 
the  company  might  issue,  the  number  of  maturities  of  such 
policies  by  death,  the  rate  of  interest  the  appellee  might  re- 
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ceive  on  its  funds,  the  expense  of  conducting  its  business, 
and  all  the  contingencies  attending  its  business  during  a 
period  of  twenty  years.  The  statement  was  not  one  of 
fact  but  in  its  very  nature  amounted  only  to  an  estimate 
of  the  future  business  of  the  company,  which  could  not  be 
made  the  basis  of  an  action  for  fraud  and  deceit. 

In  his  petition  for  a  rehearing  the  appellant  has  cited 
three  cases  as  holding  that  false  representations  as  to  what 
the  future  earnings  of  a  corporation  or  an  insurance  com- 
pany will  be  may  be  made  the  basis  of  an  action  for  fraud. 
They  are  French  v.  Ryan,  104  Midi.  625,  Bcckwith  v.  Ryan, 
66  Conn.  589,  and  Hedden  v.  Griffin,  136  Mass.  229.  In 
each  one  of  those  cases  the  false  representations  upon  which 
the  action  was  sustained  were  statements  as  to  past  occur- 
rences, either  as  to  the  business  of  the  corporation  in  the 
past,  the  amount  of  capital  that  had  been  secured,  the  per- 
sons who  had  joined  in  the  business  or  were  acting  as  di- 
rectors, the  dividends  previously  declared,  or  similar  mat- 
ters. In  the  other  case  on  this  point  cited  by  the  appellant, 
{Garry  v.  Garry,  187  Mass.  62,)  the  court  says  in  its  opin- 
ion in  regard  to  the  declaration :  "The  declaration  is  not 
made  with  the  technical  formality  of  an  ordinary  declara- 
tion for  deceit,  but  we  are  of  the  opinion  that,  with  a  proper 
interpretation  of  its  meaning,  it  is,  in  substance,  sufficient. 
It  avers  false  representations  as  to  the  state  of  the  title  and 
as  to  the  nature  of  the  sale  in  its  relation  to  the  plaintiff's 
husband  and  to  the  disposal  of  the  proceeds,  which  induced 
her  to  believe  that  he  was  to  receive  one-half  of  the  price, 
when,  in  fact,  he  was  to  receive  nothing.  *  *  *  it  ^as 
rather  a  statement  of  existing  conditions  and  arrangements 
in  reference  to  which  the  deed  of  release  was  supposed  to 
be  made." 

The  demurrer  to  the  second  count  was  properly  sus- 
tained. 

The  first  count  of  the  declaration  alleged  that  on  De- 
cember 20,  1893,  the  defendant  presented  to  the  plaintiff 
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for  his  acceptance  a  policy  of  insurance  on  his  life  called  a 
twenty-year  distribution  policy,  whereby,  for  a  considera- 
tion of  $184  to  be  paid  yearly  for  twenty  consecutive  years, 
the  defendant  agreed  to  pay  $5000  to  the  plaintiff's  wife 
at  the  plaintiff's  death  if  that  should  occur  within  twenty 
years  from  the  date  of  the  policy,  and  if  the  plaintiff  should 
survive  such  twenty-year  period  then  the  defendant  would 
pay  him  his  distributive  share  of  the  surplus,  plus  the  legal 
reserve;  that  to  induce  the  plaintiff  to  accept  and  to  pay 
for  the  policy  the  defendant  falsely  and  fraudulently  repre- 
sented to  the  plaintiff  that  for  a  long  term  of  years  the  de- 
fendant had  been  issuing  policies  for  like  amounts  and  on 
like  terms  as  that  which  it  was  then  offering  to  the  plain- 
tiff, and  that  the  surplus  and  reserve  had  never  been  less 
than  $5664.05  on  each  policy  and  the  defendant  had  never 
paid  any  such  policyholder  less  than  that  amount  and  al- 
most always  more;  that  if  the  plaintiff  would  accept  the 
policy  the  defendant  would  certainly  pay  him  at  the  end  of 
twenty  years,  if  he  were  then  alive,  not  less  than  $5664.05  * 
on  the  policy  and  probably  much  more  than  that  sum ;  that 
the  defendant  further  falsely  and  fraudulently  represented 
that  because  it  was  a  creature  of  the  State  of  New  York 
the  law  of  the  State  of  New  York  would  compel  it  to 
pay  the  holders  of  such  policies,  at  the  end  of  twenty  years, 
$5664.05,  and  that  if  the  surplus  and  legal  reserve  were 
greater  than  that  amount  the  plaintiff  would  receive  his  pro- 
portionate shar^  of  such  additional  amount.  It  was  further 
averred  that  the  plaintiff  had  no  other  information  concern- 
ing any  of  the  matters  so  represented  to  him  by  the  defend- 
ant and  reposed  confidence  in  the  defendant,  and,  believing 
all  of  its  representations  to  be  true,  entered  into  a  contract 
with  the  defendant  and  accepted  the  policy  and  paid  the 
defendant  the  sum  of  $184,  and  continued  for  twenty  con- 
secutive years  to  pay  an  annual  premium  of  that  amount 
upon  the  policy,  which  the  defendant  accepted  as  full  com- 
pliance by  the  plaintiff  with  the  terms  of  the  policy.    It  is 
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averred  that  at  the  expiration  of  said  twenty-year  period 
the  defendant  did  not  pay  the  plaintiff  the  sum  of  $5664.05, 
or  any  part  thereof,  but  wholly  refused  to  do  so,  wherefore 
an  action  has  accrued  to  the  plaintiff  against  the  defendant 
for  the  fraud  practiced  by  the  defendant  upon  him. 

A  demurrer  was  overruled  to  this  declaration,  and  it 
will  be  assumed  that  it  stated  a  cause  of  action.  The  de- 
fendant filed  a  plea  of  the  Statute  of  Limitations  of  five 
years,  to  which  the  plaintiff  filed  a  replication  averring  that 
the  defendant  fraudulently  concealed  from  the  plaintiff  the 
fraud  which  constituted  the  plaintiff's  cause  of  action  until 
within  less  than  five  years  prior  to  the  commencement  of 
the  suit,  such  fraudulent  concealment  consisting  of  the  fol- 
lowing conduct  on*  the  part  of  the  defendant :  The  repli- 
cation then  set  out  the  same  facts  and  the  same  represen- 
tations which  were  averred  in  the  first  count  of  the  decla- 
ration, together  with  the  following  additional  averments: 
That  among  other  representations  to  induce  the  plaintiff  to 
purchase  said  policy  the  defendant  represented  that  it  was 
a  unique  form  of  policy,  containing  provision^  in  favor  of 
the  insured  not  found  in  any  other  form  of  policy,  and  that 
its  value  at  the  end  of  said  twenty-year  period  was  based 
upon  and  would  be  determined  by  the  number  and  amount 
of  such  policies  in  force  in  said  company  at  the  end  of 
that  period,  and  that  the  greater  the  number  and  amount  of 
such  policies  issued  by  the  company  the  more  earnings  the 
company  would  make  and  the  more  money  it  would  have 
for  distribution  for  the  plaintiff's  policy;  that  this  was  a 
popular  form  of  policy  and  defendant's  intention  was  to  de- 
vote its  greatest  efforts  to  the  sale  of  that  form  of  policy. 
The  replication  repeats  the  averments  of  the  declaration  as 
to  the  plaintiff's  want  of  knowledge,  his  reliance  on  the  rep- 
resentations and  his  payment  of  the  premium  on  the  policy, 
and  avers  that  the  defendant,  in  fraud  of  the  rights  of  the 
plaintiff  and  without  notice  to  him,  on  January  i,  1908, 
ceased  issuing  policies  of  the  class  and  character  of  the 
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plaintiff's  policy  and  has  never  since  issued  any  such  poli- 
cies, and  that  it  fraudulently  withheld  from  the  plaintiff  all 
knowledge  of  its  having  quit  issuing  such  policies,  and  the 
plaintiff  did  not  know  that  the  defendant  had  ceased  issuing 
such  policies  until  January  i,  191 3.  It  is  further  averred 
that  on  December  15,  1896,  the  defendant  repeated  to  the 
plaintiff  all  of  the  false  and  fraudulent  representations 
aforesaid  to  induce  the  plaintiff  to  take  out  another  policy 
upon  his  life  of  like  character  as  the  former  policy,  and 
the  plaintiff  did  accept  another  policy  and  has  annually  ever 
since  paid  the  defendant  the  premiums  upon  such  policy.  It 
is  further  averred  that  in  the  year  1904,  and  at  divers  times 
since,  the  defendant  repeated  to  the  plaintiff  each  and  every 
of  the  representations  which  in  such  replication  have  been 
ascribed  to  it,  and  at  no  time  when  such  representations 
were  made  to  him  by  the  defendant  did  the  plaintiff  have 
any  information  concerning  the  falsity  of  any  statement,  but 
he  reposed  confidence  in  the  defendant  and  believed  all  the 
said  representations  to  be  true,  and,  relying  upon  them,  on 
February  15,  1913,  while  still  ignorant  of  the  fraud  prac- 
ticed upon  him  by  the  defendant,  the  plaintiff  inquired  of 
the  defendant  the  amount  that  would  be  due  him  from  the 
defendant  on  his  policy  of  insurance  when  it  matured  on 
December  30,  191 3,  and  then  for  the  first  time  the  defend- 
ant, in  answering  said  question,  disclosed  to  the  plaintiff  the 
fraud  perpetrated  upon  him  and  the  plaintiff  then  and  there 
first  learned  of  said  fraud. 

The  question  to  be  determined  is  whether  the  replica- 
tion brings  the  case  within  the  exception  contained  in  sec- 
tion 22  of  the  Statute  of  Limitations,  which  provides  that 
"if  a  person  liable  to  an  action  fraudulently  conceals  the 
cause  of  such  action  from  the  knowledge  of  the  person  en- 
titled thereto,  the  action  may  be  commenced  at  any  time 
within  five  years  after  the  person  entitled  to  bring  the  same 
discovers  that  he  has  such  cause  of  action,  and  not  after- 
wards." 
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The  appellee  insists  that  in  order  to  prevent  the  running 
of  the  statute  there  must  be  some  act  of  the  defendant  de- 
signed to  conceal  the  plaintiff's  cause  of  action  or  prevent 
its  discovery;  that  mere  silence  of  the  defendant  is  not 
sufficient.  The  appellant's  contention  is  that  the  Statute  of 
Limitations  has  no  application  to  causes  of  action  arising 
out  of  fraudulent  representations  made  by  the  defendant 
until  the  discovery  of  the  fraud  by  the  plaintiff,  even  though 
the  defendant  has  made  no  effort  to  conceal  the  fraud  other 
than  the  representations  by  which  it  was  originally  accom- 
plished. In  fact,  the  appellant  states  that  the  demurrer,  in- 
stead of  being  sustained  to  tlie  replication,  should  have  been 
carried  back  to  the  plea,  for  the  reason  that  the  statute  does 
not  run  against  such  fraud  as  is  set  out  in  the  declaration 
until  it  is  discovered. 

The  language  of  the  statute  is  positive  in  its  require- 
ment that  all  civil  actions  not  otherwise  provided  for 
(among  which  this  is  included)  shall  be  commenced  within 
five  years  after  the  cause  of  action  accrued.  There  is  no 
exception  of  causes  of  action  originating  in  fraud.  It  is 
true  that  in  Campbell  v.  Viningj  23  111.  473,  two  of  the 
three  judges  of  this  court  expressed  the  opinion  in  a  single 
line  that  "fraud  may  be  replied  to  the  Statute  of  Limita- 
tions," though  that  was  not  the  point  in  the  case  but  it  was 
decided  on  another  point;  and  in  Henry  County  v.  IVimte- 
bago  Szvamp  Drainage  Co,  52  111.  299,  it  was  held  that  in 
equity,  where  the  defendant  had  been  guilty  of  fraud  in 
respect  to  the  right  sought  to  be  enforced  and  the  com- 
plainant had  no  knowledge  of  the  fraud  until  within  the 
statutory  period  of  limitation,  the  court  would  not  permit 
the  interposition  of  the  statute  against  conscience  but  would 
administer  a  remedy  within  its  jurisdiction  though  the  limit 
of  the  statute  had  expired  before  the  filing  of  the  bill  and 
would  enforce  the  right  for  the  prevention  of  a  fraud. 
When  these  cases  were  decided  section  22  which  has  been 
quoted  had  not  been  enacted  nor  was  there  any  similar  stat- 
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utory  provision,  but  some  years  afterward,  in  1872,  it  was 
added  to  the  Statute  of  Limitations  in  the  revision  of  the 
laws.  Soon  afterward  it  was  construed  in  Beatty  v.  Nick- 
erson,  73  111.  605,  in  which  it  was  held,  in  an  action  for 
fraud  and  deceit  in  the  sale  of  a  patent,  that  a  replication 
to  a  plea  of  the  Statute  of  Limitations  that  the  defendant 
fraudulently  concealed  from  the  plaintiff  the  knowledge 
of  any  cause  of  action  and  that  the  plaintiff  had  made  the 
discovery  within  less  than  five  years  prior  to  the  com- 
mencement of  his  action,  and  that  the  representations  of 
the  defendant  as  charged  in  the  declaration  were  false  and 
fraudulent  to  the  knowledge  of  the  defendant,  did  not  meet 
the  requirements  of  the  statute  because  it  failed  to  set  out 
the  facts  constituting  the  concealment,  and  that  a  reference 
to  the  declaration  did  not  supply  the  defect,  for  in  the  dec- 
laration there  was  no  allegation  of  concealment  or  of  acts 
tending  fraudulently  to  conceal  a  cause  of  action. 

In  Parmalee  v.  Price,  208  111.  544,  a  suit  was  brought 
to  enforce  the  liability  of  stockholders  whose  stock  had  been 
paid  for  by  property  taken  at  a  fraudulent  over-valuation. 
The  transaction  had  occurred  at  a  time  greater  than  that 
limited  by  the  statute  before  suit  was  brought,  and  it  was 
insisted  on  behalf  of  a  complainant  who  had  no  knowledge 
of  the  fraud  until  within  the  statutory  limit,  that  the  Stat- 
ute of  Limitations  did  not  begin  to  run  tmtil  that  time, 
but  it  was  held  that  the  statement  that  the  creditor  had  no 
knowledge  of  the  existence  of  the  cause  of  action  did  not 
amount  to  a  statement  that  the  person  liable  had  fraudu- 
lently concealed  the  cause  of  action  and  was  not  sufficient 
to  prevent  the  application  of  the  statute. 

In  Lancaster  v.  Springer,  239  111.  472,  the  complainants' 
claim  was  that  the  defendant  had,  by  means  of  a  fraudu- 
lent scheme,  received  the  proceeds  of  certain  mortgages  and 
never  accounted  for  them,  as  he  was  bound  to  do.  It  was 
held  that  the  failure  of  the  complainants  to  learn  of  the 
existence  of  their  cause  of  action  did  not  prevent  the  opera- 
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tion  of  the  Statute  of  Limitations,  and  that  the  concealment 
of  a  cause  of  action  which  will  prevent  the  operation  of  the 
statute  must  be  something  of  an  affirmative  character,  de- 
signed to  prevent,  and  which  does  prevent,  the  discovery  of 
the  cause  of  action.  Mere  silence  by  the  person  liable  is 
not  concealment  of  the  cause  of  action.  Such  concealment 
must  consist  of  affirmative  acts  or  representations. 

In  Vigus  v.  O'Bannon,  ii8  111.  334,  an  agent  of  the 
plaintiff  having  collected  for  him  the  full  amount  of  a 
life  insurance  policy  reported  that  he  had  collected  only  a 
smaller  amount,  which  he  paid  to  the  plaintiff.  Nine  years 
later,  the  agent  having  died,  a  claim  for  the  amount  col- 
lected and  not  paid  over  was  presented  against  his  estate. 
As  an  answer  to  the  Statute  of  Limitations  the  claimant 
relied  upon  the  facts  that  he  had  not  discovered  the  fraud 
until  within  a  short  time  before  filing  his  claim,  and  that  a 
relation  of  trust  and  confidence  existed  between  him  and 
the  deceased  which  excused  the  exercise  of  greater  diligence 
to  ascertain  the  facts.  It  was  held  that  the  rule  that  in  cases 
of  fraud  the  Statute  of  Limitations  begins  to  run  only  from 
the  time  of  the  discovery  of  the  fraud  does  not  apply  where 
the  defrauded  person  might  by  the  exercise  of  ordinary  dili- 
gence have  discovered  the  fraud,  but  that  the  failure  to 
use  such  diligence  might  be  excused  where  there  was  a  re- 
lation of  trust  and  confidence  between  the  parties,  making  it 
the  duty  of  the  one  committing  the  fraud  to  disclose  to  the 
other  the  true  state  of  the  transaction,  and  where  the  latter 
was  prevented  from  discovering  the  fraud  through  his  con- 
fidence in  the  other. 

The  doctrine  announced  in  these  decisions  is,  that  the 
fraudulent  concealment  of  a  cause  of  action  which  will  pre- 
vent the  running  of  the  Statute  of  Limitations  must  be 
some  affirmative  act  or  representation  intended  to  prevent 
the  discovery  of  the  cause  of  action,  which  does  actually 
prevent  such  discovery;  that  a  replication  setting  up  such 
fraudulent  concealment  must  set  out  the  facts  constituting 
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the  concealment;  that  the  fraudulent  misrepresentations 
which  form  the  basis  of  the  cause  of  action  do  not  consti- 
tute a  fraudulent  concealment  in  the  absence  of  allegations 
of  acts  or  representations  tending  fraudulently  to  conceal 
the  cause  of  action ;  that  the  rule  that  the  statute  begins  to 
run  only  from  the  discovery  of  the  fraud  does  not  apply 
when  the  party  affected  by  the  fraud  might  with  ordinary 
diligence  have  discovered  it;  and  that  the  existence  of  a 
fiduciary  relation  making  it  the  duty  of  the  person  commit- 
ting the  fraud  to  disclose  the  true  nature  of  the  transaction 
to  the  person  defrauded  may  excuse  the  latter  from  the  use 
of  ordinary  diligence  to  discover  the  fraud. 

The  appellant  has  cited  the  case  of  Bailey  v.  Glover,  21 
Wall.  342,  which  was  a  bill  in  chancery  by  an  assignee  in 
bankruptcy  to  set  aside  as  fraudulent  and  void,  conveyances 
of  real  estate  by  the  bankrupt.  The  case  was  heard  on  a 
demurrer  to  the  bill.  The  allegations  of  the  bill  are  not  set 
out  in  the  opinion  of  the  court,  in  which  it  is  said  that  the 
bilL  makes  a  very  clear  case  of  fraudulent  consi^racy  to  de- 
fraud the  creditor,  and  alleged  that  the  bankrupt  and  his 
grantees  kept  secret  their  fraudulent  acts  and  endeavored 
to  conceal  them  from  the  knowledge  of  the  assignee  and  of 
the  creditor,  whereby  they  were  prevented  from  obtaining 
any  sufficient  knowledge  or  information  thereof  until  with- 
in two  years  before  filing  the  bill.  The  bill  was  not  filed 
until  four  years  after  the  execution  of  the  conveyances, 
although  the  statute  required  it  to  be  brought  within  two 
years.  The  court  held  that  the  demurrer  to  the  bill  should 
have  been  overruled,  saying:  "We  hold  that  when  there 
has  been  no  negligence  or  laches  on  the  part  of  the  plaintiff 
in  coming  to  the  knowledge  of  the  fraud  which  is  the  foun- 
dation of  the  suit,  and  when  the  fraud  has  been  concealed 
or  is  of  such  character  as  to  conceal  itself,  the  statute  does 
not  begin  to  run  until  the  fraud  is  discovered  by  or  becomes 
known  to  the  party  suing,  or  those  in  privity  with  him." 
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In  Wood  V.  Carpenter,  loi  U.  S.  135,  the  court  had 
before  it  the  statute  of  Indiana,  in  substance  the  same  as 
section  22  of  our  Statute  of  Limitations.  The  question 
there  arose  on  demurrer  to  a  replication.  In  this  case,  also, 
the  transaction  involved  consisted  of  fraudulent  convey- 
ances made  by  a  debtor  for  the  purpose  of  defrauding  his 
creditors.  The  declaration  had  set  up  the  conveyances  and 
alleged  their  fraudulent  character.  The  replication  averred 
that  the  defendant  concealed  the  facts  that  the  judgments 
confessed  were  fraudulent ;  that  the  grantee  held  the  prop- 
erty in  trust  for  the  defendant;  that  the  defendant  had 
committed  perjury  before  a  master  in  Massachusetts  in  or- 
der to  procure  his  discharge  from  custody,  in  swearing  that 
he  was  not  possessed  of  pecuniary  means  to  the  extent  of 
$20  and  had  in  good  faith  assigned  all  his  property  for 
the  benefit  of  his  creditors;  that  the  defendant  was,  in 
fact,  the  owner  of  the  property  conveyed  and  that  his  rep- 
resentations as  to  his  insolvency  were  false  and  fraudu- 
lent ;  that  the  concealment  was  effected  by  the  defendant 
by  means  of  fraud,  perjury  and  the  other  wicked  devices 
set  forth  and  described  in  the  complainant's  complaint,  and 
that  the  plaintiff  had  no  knowledge  of  the  facts  so  con- 
cealed by  the  defendant  until  a  few  weeks  before  the  com- 
mencement of  his  suit.  The  court  sustained  a  demurrer  to 
the  replication  and  summed  up  its  conclusions  as  follows: 
"A  wide  and  careful  survey  of  the  authorities  leads  to  these 
results :  The  fraud  and  deceit  which  enable  the  offender  to 
do  the  wrong  may  precede  its  perpetration.  The  length  of 
time  is  not  material,  provided  there  is  the  relation  of  de- 
sign and  its  consummation.  Concealment  by  mere  silence 
is  not  enough.  There  must  be  some  trick  or  contrivance 
intended  to  exclude  suspicion  and  prevent  inquiry.  There 
must  be  reasonable  diligence;  and  thfe  means  of  knowledge 
are  the  same  thing,  in  effect,  as  knowledge  itself.  The 
circumstances  of  the  discovery  must  be  fully  stated  and 
proved,  and  the  delay  which  has  occurred  must  be  shown 
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to  be  consistent  with  the  requisite  diligence.  The  reply  is 
clearly  bad.  It  contains  some  vigorous  declamation  but  is 
wanting  in  the  averment  of  facts  which  are  indispensable 
to  give  it  sufficiency  as  a  pleading,  for  the  purpose  in- 
tended. The  complaint  to  which  it  refers  does  not  help  it. 
Further  remarks  are  unnecessary." 

These  decisions  have  both  been  referred  to  by  the  same 
court  with  approval  in  subsequent  cases.  {Bates  v.  Preble, 
151  U.  S.  149;  Rosenthal  v.  Walker,  iii  id.  185;  Felix 
V.  Patrick,  145  id.  317;  Hardt  v.  Heidweir,  152  id.  547.) 
In  Bates  v.  Preble,  supra,  the  plaintiff  was  the  owner  of 
certain  stocks  and  bonds  which  she  kept  in  a  safety  deposit 
box  to  which  her  son  had  the  key.  The  son  took  securities 
from  the  box  at  various  times  and  delivered  them  to  the 
defendants,  who  were  stock  brokers  and  had  notice  that 
the  securities  belonged  to  the  plaintiff,  and  they  were  sold. 
Suit  was  brought  against  the  brokers  to  recover  for  the 
conversion  of  the  securities,  and  one  of  the  defenses  was 
the  six  years'  Statute  of  Limitations.  The  plaintiff  insisted 
that  a  cause  of  action  was  not  barred  because  defendants 
had  fraudulently  concealed  the  conversion  from  her  and 
she  did  not  discover  it  until  within  six  years  before  bring- 
ing the  suit.  The  court,  in  discussing  an  instruction  given 
on  the  subject  of  fraudulent  concealment,  said :  "We  think 
the  court  erred  in  this  instruction.  It  assumes  that  the 
same  evidence  which  tended  to  show  a  conspiracy  between 
Edward  Preble  and  the  defendants  to  obtain  these  bonds 
was  also  evidence  of  an  intention  on  the  defendants'  part 
to  keep  a  knowledge  of  the  transaction  from  the  plaintiff. 
This,  however,  does  not  necessarily  follow.  If  it  did,  the 
result  would  be  that  whenever  a  party  has  been  guilty  of  a 
fraud  which  it  is  for  his  interest  should  not  be  known  by 
the  person  upon  whom  it  is  committed,  he  would  practically 
lose  the  benefit  of  the  statute  though  he  may  not  have  made 
the  slightest  effort  to  keep  it  secret.  The  vice  of  the  in- 
struction in  this  particular  was  that  there  was  no  evidence 
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whatever  that  the  defendants,  or  either  of  them,  said  or 
did  anything,  before  or  after  the  securities  came  into  their 
hands,  to  conceal  the  transaction  from  the  plaintiff."  Also 
in  Felix  v.  Patrick,  supra,  in  discussing  the  diligence  of  the 
complainant  in  discovering  that  she  had  been  defrauded, 
the  court  said :  "It  is  true  there  is  an  averment  that  Pat- 
rick never  informed  the  said  Sophia  or  her  husband  that 
he  had  located  such  strip,  but,  on  the  contrary,  falsely  con- 
cealed the  same  and  exercised  every  precaution  to  prevent 
such  proceeding  coming  to  the  knowledge  of  the  party. 
But  no  acts  of  his  in  this  connection  are  averred  in  the 
bill,  and  we  are  left  to  infer  that  his  concealment  was  that 
of  mere  silence,  which  is  not  enough." 

In  Caldwell  v.  Ulsh,  103  N.  E.  Rep.  879,  it  is  said  that 
it  is  uniformly  held  that  to  constitute  such  a  concealment 
as  will  suspend  the  operation  of  the  statute  something  more 
than  mere  silence  of  the  person  sought  to  be  charged  is 
necessary.  There  must  be  a  resort  to  some  trick  or  artifice 
to  prevent  discovery,  or  some  false  statement  respecting 
some  material  fact,  or  some  other  concealment  of  such  fact 
by  some  affirmative  act  or  speech  when  inquiry  was  being 
made, — "that  is,  to  constitute  such  a  concealment  such  per- 
son must  have  been  guilty  of  some  positive  affirmative  act 
designed  and  intended  to  prevent  such  other  person  from 
obtaining  information  sought."  And  it  is  there  held  that 
the  acts  constituting  a  fraudulent  concealment  ordinarily 
must  be  subsequent  to  the  accruing  of  the  cause  of  action, 
but  they  may  be  concurrent  or  coincident  with  it,  or  even 
precede  it,  provided  they  are  of  Such  a  nature  or  character 
as  to  operate  after  the  time  when  the  cause  of  action  arose 
and  thereby  prevent  its  discovery,  and  were  so  designed 
and  intended. 

A  reading  of  the  declaration  and  replication  discloses 
that  the  only  material  facts  alleged  to  have  been  falsely 
stated  are,  that  for  a  long  term  of  years  the  defendant  had 
been  issuing  policies  for  like  amounts  and  on  like  terms  as 
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that  which  it  was  then  offering  the  plaintiff ;  that  the  sur- 
plus and  reserve  had  never  been  less  than  $5664.05  on 
each  policy,  and  the  defendant  had  never  paid  any  such 
policyholder  less  than  that  amount  and  almost  always  more ; 
and  that  the  defendant  was  a  creature  of  the  State  of  New 
York,  and  the  law  of  that  State  would  compel  it  to  pay 
to  the  holders  of  such  policies,  at  the  end  of  twenty  years, 
$5664.05.  There  was  nothing  in  the  nature  of  these  state- 
ments tending  to  prevent  the  plaintiff  from  investigating 
their  truth  or  ascertaining  the  facts.  A  reasonable  effort 
would  have  enabled  him  to  know  whether  those  statements 
were  true  or  not.  The  requirement  of  the  laws  of  New 
York  as  to  settlement  with  holders  of  such  policies  could 
have  been  readily  ascertained.  There  was  no  relation  of 
confidence  or  trust  between  the  plaintiff  and  the  defendant. 
They  were  dealing  at  arm's  length,  and  while  the  defend- 
ant had  at  the  time,  no  doubt,  better  means  of  information 
than  the  appellant,  there  was  nothing  to  prevent  the  latter 
from  learning  the  facts.  He  could  have  demanded  the 
names  and  residences  of  persons  to  whom,  during  a  long 
term  of  years,  the  defendant  had  issued  policies  of  like 
amounts  and  on  like  terms  as  the  appellant's  and  the  times 
and  amounts  of  the  settlement  of  such  policies,  and  could 
have  thus  determined  the  truth  of  the  statements.  The 
repetition  of  the  statements  in  1896  and  1904,  and  at  other 
times,  was  not  an  act  tending  to  conceal  the  fraud  alleged 
to  have  been  committed  in  1893. 

The  appellant  suggests  that  each  annual  acceptance  of 
the  premium  by  the  appellee  was  a  continuance  of  the  in- 
itial fraud.  The  case  of  Schoolfield  v.  Prudential  Saving 
Life  Ins,  Society,  158  Ky.  687,  answers  this  contention. 
TKat  case  was  an  action  for  fraudulent  representations  as 
to  what  the  value  of  the  plaintiff's  policy  would  be  at  its 
maturity.  In  regard  to  the  contention  just  referred  to,  the 
court  said :    "We  do  not  think  the  payment  of  the  annual 
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premiums  had  the  effect  of  suspending  the  running  of  the 
statute  as  long  as  they  were  paid  or  until  the  company  re- 
fused to  perform  the  written  contract  as  it  was  represented 
by  the  agent.    It  was  the  representations  of  the  agent,  and  j 

not  the  payment  or  receipt  of  the  premiums,  that  consti-  j 

tuted  the  fraud  complained  of.     The  premiums  paid  were  | 

those  that  the  contract  provided  for,  and  the  agent  did  not  | 

attempt  to  make  any  representations  concerning  them,  ex-  ' 

cept  to  say  that  if  they  were  paid  as  stipulated  in  the  writ-  , 

ten  contract  the  insured  would  receive  certain  benefits  in  i 

excess  of  those  provided  for  in  the  written  contract." 

The  replication  did  not  state  facts  showing  a  fraudulent 
concealment  by  the  defendant  of  the  cause  of  action,  and 
the  demurrer  to  it  was  therefore  properly  sustained 

The  judgment  will  be  affirmed.   j„jg^,„t  affirmed. 

Mr.  Chief  Justice  Farmer,  dissenting 


The  PEOPI.E  ex  rel.  James  T.  Garretson,  Petitioner,  vs, 
Chari.es  W.  Byers,  County  Clerk,  Respondent. 

Announced  orally  February  i6,  ipi6. 

Elections — statute  does  not  authorize  women  to  vote  for  com- 
mitteemen  or  for  delegates  to  the  national  conventions.  While  the 
legislature,  under  the  decision  in  Scown  v.  Csarnecki,  264  111.  305, 
has  the  power  to  authorize  women  to  vote  for  delegates  to  the  na- 
tional conventions  to  nominate  candidates  for  President  and  Vice- 
President  of  the  United  States  and  for  candidates  for  State  and 
precinct  committeemen  of  the  political  parties,  yet  the  Woman's 
Suffrage  act  cannot  be  construed  as  having  given  such  authority. 

Original  petition  for  mandamus.  « 

C.  F.  Mortimer,  and  W.  St.  J.  Wines,  for  petitioner. 
Edmund  Burke,  State's  Attorney,  for  respondent. 
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Mr.  Chief  Justice  Farmer  announced  the  decision  of 
the  court: 

This  is  a  petition  for  a  writ  of  mandamus  commanding 
the  county  clerk  of  Sangamon  county  to  print  upon  bal- 
lots for  women,  to  be  voted  at  the  primary  election  the  sec- 
ond Tuesday  of  April,  1916,  the  names  of  all  candidates 
for  delegates  to  the  national  nominating  conventions  of  the 
political  parties  and  the  names  of  candidates  for  State  cen- 
tral committeemen,  and  to  provide  a  space  on  the  ballots 
for  women  to  write  in  the  name  of  candidates  for  precinct 
committeemen.     Respondent  has  demurred  to  the  petition. 

The  petition  and  demurrer  present  the  question  whether 
women  can  vote  at  the  primaries  in  April  for  delegates  to 
the  national  conventions  to  nominate  candidates  for  Presi- 
dent and  Vice-President  and  also  vote  for  the  election  of 
committeemen  of  the  political  parties.  What  is  commonly 
known  as  the  Woman's  Suffrage  statute  authorizes  women 
to  vote  at  elections  for  candidates  for  certain  offices  named 
in  the  statute.  The  Primary  Election  law  gives  women 
the  right  to  vote  at  primary  elections  for  the  nomination 
of  candidates  for  such  offices  as  they  may  vote  for  at  the 
election  for  which  the  primary  is  held.  Candidates  for 
delegates  to  national  conventions  and  party  committeemen 
are  not  nominated  but  are  elected  at  the  April  primaries. 
Under  the  authority  of  Scown  v.  Csarnecki,  264  111.  305, 
the  legislature  could  have  authorized  women  to  vote  for 
the  election  of  delegates  to  national  conventions  and  for 
party  committeemen.  It  did  not  do  so,  and  whether  this 
was  intentional  or  not,  it  is  not  within  the  province  of  the 
courts  to  read  into  the  statute  something  not  expressed  or 
necessarily  implied.     The  remedy  is  with  the  legislature. 

The  demurrer  to  the  petition  is  sustained  and  the  writ 

^^"^^*^-  Writ  denied. 
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The  Eastern  Illinois  State  Normal  School,  Plaintiff 
in  Error,  vs.  The  City  of  Charleston,  Defendant  in 
Error. 

Opinion  Hied  February  i6,  ipi6. 

1.  Municipal  corporations — when  city  is  exercising  govern- 
mental  function.  In  the  creation  of  a  system  of  water-works  and 
the  operation  of  the  same  for  the  purpose  of  protection  against 
fire,  flushing  sewers  or  other  uses  pertaining  to  the  public  health 
and  safety,  the  city  is  in  the  exercise  of  police  power  and  is  there- 
fore exercising  a  governmental  function. 

2.  Same — when  a  city  acts  in  same  capacity  as  a  private  cor- 
poration. In  supplying  water  for  the  use  of  the  inhabitants  for 
domestic  and  commercial  purposes  a  city  is  not  exercising  a  gov- 
ernmental power  but  acts  in  the  same  capacity  as  a  private  corpo- 
ration, although  the  business  is  carried  on  for  the  public  advantage 
and  is  impressed  with  a  public  use. 

3.  Same — material  distinction  betzveen  governmental  and  pri- 
z^ate  powers.  There  is  a  material  distinction  between  powers  which 
are  governmental  and  those  which  are  in  their  nature  private,  in 
the  fact  that  a  municipal  corporation  is  not  liable  in  a  private 
action  for  injuries  resulting  from  the  exercise  of  governmental 
powers  while  it  is  liable  in  case  of  its  improper  exercise  of  a 
power  in  its  private  capacity. 

4.  Same — when  distinction  betzveen  governmental  and  private 
powers  is  of  little  importance.  The  distinction  between  the  gov- 
ernmental and  private  powers  of  a  municipal  corporation  is  of  lit- 
tle importance,  where  the  question  involved  is  whether  a  city  had 
power,  in  any  capacity,  to  enter  into  a  contract. 

5.  Same — powers  of  municipal  corporation.  The  powers  of  a 
municipal  corporation  are  only  those  which  are  expressly  granted 
or  necessarily  implied  to  make  the  grant  of  specific  powers  ef- 
fective, and  if  there  is  no  express  authority  for  a  contract  or  any 
legitimate  corporate  purpose  from  which  the  power  to  enter  into 
the  contract  may  be  implied,  the  contract  is  void  and  cannot  be 
enforced. 

6.  Same — a  donation  to  secure  location  of  State  institution  is 
not  a  proper  corporate  purpose.  A  donation  by  a  city  to  secure 
the  location  of  a  State  institution  is  not  a  proper  corporate  pur- 
pose in  the  absence  of  express  statutory  authority. 

7.  Same — city  has  no  power  to  agree  to  furnish  water  to  State 
institution  for  fifty  years  for  Hve  dollars.  A  city  has  no  power  to 
bind  itself,  in  consideration  of  the  location  of  a  State  institution 
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in  or  near  the  city,  to  furnish  for  five  dollars  all  the  water  the  in- 
stitution may  use  for  fifty  years.  (Richelieu  Hotel  Co,  v.  Encamp- 
ntent  Co.  140  111.  248,  Green  Co.  v.  Blodgett,  159  id.  169,  and  Chi- 
cago V.  University  of  Chicago,  228  id.  605,  distinguished.) 

8.  Same — a  city  cannot  he  estopped  to  repudiate  a  contract  he- 
yond  its  power.  A  city  cannot  be  estopped  to  repudiate  a  contract 
which  it  had  no  express  or  implied  power  to  make,  as  everyone  is 
presumed  to  know  the  extent  of  the  powers  of  a  municipal  corpo- 
ration, and  the  sustaining  of  a  claim  of  estoppel  would  be  confer- 
ring power  upon  the  city  to  do  unauthorized  acts  simply  because 
it  has  done  them  and  received  the  benefit. 

Writ  of  Error  to  the  Appellate  Court  for  the  Third 
District; — ^heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Coles  county;  the  Hon.  E.  R.  E.  Kimbrough, 
Judge,  presiding. 

P.  J.  LucEY,  Attorney  General,  and  T.  N.  Cofkr,  for 
plaintiff  in  error. 

John  T.  Kincaid,  City  Attorney,  Albert  C.  Ander- 
son, and  Ben  F.  Anderson,  for  defendant  in  error. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

The  General  Assembly  passed  an  act,  in  force  July  i, 
1895,  entitled  "An  act  to  establish  and  maintain  the  East- 
em  Illinois  State  Normal  School,"  which  was  created  a  cor- 
poration to  be  governed  by  a  board  of  trustees  appointed 
by  the  Governor  with  the  advice  and  consent  of  the  senate. 
The  trustees  were  appointed  and  planned  to  receive  dona- 
tions from  different  localities  in  consideration  of  the  lo- 
cation of  the  school.  The  city  of  Charleston  owned  and 
operated  a  water-works  plant  and  system,  and  as  an  induce- 
ment to  procure  the  location  of  the  school  at  said  city  the 
city  council  adopted  a  resolution  on  July  5,  1895,  ^^  fol- 
lows: "A  resolution  offering  the  trustees  of  the  Eastern 
Illinois  State  Normal  School,  providing  it  be  located  in  this 
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city,  all  the  water  it  may  require  for  use  in  its  buildings 
and  on  its  grounds,  also  for  fire  protection,  for  the  consid- 
eration of  five  dollars  for  the  period  of  fifty  years ;  which 
was  read  and  on  motion  adopted  by  all  voting  aye."  As  a 
result  of  the  inducement  offered  by  the  resolution  the  trus- 
tees located  the  school  at  the  city  of  Charleston  and  tapped 
the  water  main  and  connected  its  water  pipes  therewith, 
extending  to  the  building  and  grounds,  at  its  own  expense 
and  has  since  kept  and  maintained  the  same.  The  trustees 
located  buildings  on  the  ground  where  the  school  was  lo- 
cated, adjoining  the  south  corporate  line  of  the  city,  and 
the  ground  was  afterward  brought  within  the  corporate  lim- 
its and  is  now  within  the  city.  The  buildings  were  com- 
pleted and  the  school  conducted,  and  it  now  has  an  attend- 
ance of  five  hundred  scholars,  with  thirty-three  teachers. 
It  has  a  dormitory  furnishing  board  and  rooms  to  a  large 
number  of  students,  and  requires  a  large  amotmt  of  water 
to  generate  steam  for  heating  and  for  the  other  uses  of  the 
school.  The  city  complied  with  its  agreement  until  May 
15,  191 3,  when  the  city  council  repudiated  it  and  refused 
to  continue  furnishing  water  as  agreed.  On  July  17,  1913, 
an  ordinance  was  passed  for  the  installation  of  water  met- 
ers, and  in  compliance  with  that  ordinance  meters  were  in- 
stalled to  measure  the  water  consumed  by  the  school.  The 
cost  of  meters  and  installation  and  a  regular  rate  for  water 
was  charged  to  the  school,  amounting  to  $309.30  up  to  Oc- 
tober I,  191 3,  and  the  city  threatened  to  cut  off  the  water 
and  disconnect  the  water  pipes  unless  the  bill  were  paid. 
On  November  25,  191 3,  the  Eastern  Illinois  State  Nor- 
mal School  filed  its  bill  of  complaint  in  the  circuit  court  of 
Coles  county,  alleging  in  its  amended  bill  the  foregoing 
facts  and  asking  the  court  to  compel  the  city  to  specifically 
perform  its  agreement  and  to  enjoin  it  from  shutting  off 
the  water  supply.  A  temporary  injunction  was  ordered  and 
issued  and  the  defendant  appeared  and  demurred  to  the 
amended  bill,  admitting  the  facts  but  alleging  that  it  had 
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no  legal  right  to  make  the  contract.  The  demurrer  was  sus- 
tained, and  the  complainant  elected  to  stand  by  its  bill  and 
the  bill  was  dismissed.  An  appeal  was  prosecuted  to  the 
Appellate  Court  for  the  Third  District,  where  the  decree 
was  affirmed,  and  a  writ  of  certiorari  was  granted  by  this 
court  to  review  the  judgment  of  the  Appellate  Court. 

Section  i  of  the  act  authorizing  cities,  incorporated 
towns  and  villages  to  construct  and  maintain  water-works, 
in  force  April  15,  1873,  as  amended  in  1879,  (Laws  of 
1879,  p.  64,)  authorizes  all  cities,  incorporated  towns  and 
villages  to  provide  for  a  supply  of  water  for  the  purpose 
of  fire  protection  and  for  the  use  of  the  inhabitants  of  such 
cities,  incorporated  towns  and  villages,  by  erecting,  con- 
structing and  maintaining  a  system  of  water-works  for  fire 
protection  and  the  use  of  the  inhabitants  for  domestic  and 
commercial  purposes.  Section  4  of  the  act  provides  that 
the  common  council  of  cities  or  trustees  of  towns  or  vil- 
lages having  a  water-works  system  shall  have  power  to  tax, 
assess  and  collect  such  tax,  rent  or  rates  for  the  use  and 
benefit  of  water  used  or  supplied  by  such  water-works  as 
the  common  council  or  board  of  trustees,  as  the  case  may 
be,  shall  deem  just  and  expedient. 

Municipalities  are  created  primarily  for  the  exercise  of 
such  portion  of  the  powers  of  sovereignty  within  the  cor- 
porate limits  as  the  General  Assembly  may  see  fit  to  bestow 
upon  them,  and  they  may  also  be  authorized  to  supply  con- 
veniences to  the  inhabitants,  such  as  bringing  water  from 
some  source  of  supply  and  distributing  it  to  those  desiring 
it.  In  the  creation  of  a  system  of  water-works  and  the 
operation  of  the  same  for  the  purpose  of  protection  against 
fire,  flushing  sewers  or  other  uses  pertaining  to  the  public 
health  and  safety  the  city  is  in  the  exercise  of  the  police 
power  and  is  therefore  exercising  a  governmental  function. 
(Wilcox  V.  City  of  Chicago,  107  111.  334;  City  of  Chicago 
V.  Selz,  Schwab  &  Co.  202  id.  545.)  In  supplying  water 
for  the  use  of  the  inhabitants  for  domestic  and  commer- 
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cial  purposes  a  municipality  is  not  in  the  exercise  of  a  gov- 
ernmental power  but  acts  in  the  same  capacity  as  a  private 
corporation  although  the  business  is  carried  on  for  the  pub- 
lic advantage,  and  being  public  in  its  nature  is  impressed 
with  a  public  use.  {Wagner  v.  City  of  Rock  Island,  146 
111.  139;  City  of  Chicago  v.  Town  of  Cicero,  210  id.  290; 
People  V.  Schlitz  Brewing  Co,  261  id.  22.)  There  are 
material  distinctions  between  the  exercise  of  governmental 
powers  and  those  which  are  in  their  nature  private,  in  the 
fact  that  in  the  exercise  of  governmental  powers  a  munici- 
pality is  not  liable  to  a  private  action,  while  it  is  liable  for 
injuries  resulting  from  improper  exercise  of  a  power  in  its 
private  capacity.  Any  distinction,  however,  based  on  the 
nature  of  the  power  exercised  is  of  very  little  importance 
in  determining  whether  the  city  of  Charleston  is  bound  by 
its  contract,  which  rests  on  the  question  whether  the  city 
had  power  to  enter  into  it  in  any  capacity.  The  argument 
for  the  sufficiency  of  the  bill  is,  that  because  the  city  was 
authorized  to  construct  and  maintain  water-works  and  sup- 
ply water  to  the  inhabitants  of  the  city  and  the  exercise  of 
that  power  was  in  its  private  capacity,  therefore  the  city 
could  enter  into  any  contract  it  saw  fit  for  a  term  of  fifty 
years  and  would  be  boimd  by  it.  The  conclusion  does  not 
follow  either  from  the  fact  that  the  city  had  authority  to 
supply  water  nor  that  the  exercise  of  the  power  was  in  a 
private  capacity,  but  the  question  is  whether  the  city  had 
power  to  make  the  contract  it  did  make  to  furnish  water 
to  the  complainant  or  to  any  person  or  corporation  for 
fifty  years  for  five  dollars.  The  rule  is  that  the  powers  of 
municipalities  are  only  those  expressly  granted  or  necessa- 
rily implied  to  make  the  grant  of  specific  powers  effective. 
{Seeger  v.  Mueller,  133  111.  86;  City  of  Chicago  v.  M.  & 
M.  Hotel  Co.  248  id.  264.)  The  only  statutory  powers 
conferred  by  law  upon  cities  in  respect  to  w^ater-works  and 
water  supply  are  those  which  have  been  stated  above.  If 
there  is  no  legitimate  corporate  purpose  from  which  the 


hb.  M6.]     Normal  School  v.  City  op  Charleston.     607 

power  to  enter  into  the  contract  may  be  implied  the  con- 
tract was  void  and  cannot  be  enforced. 

The  question  whether  a  donation  to  secure  the  location 
of  a  State  institution  was  a  corporate  purpose  of  a  county 
came  before  this  court  in  Livingston  County  v.  W eider,  64 
111.  427.  In  that  case  the  board  of  supervisors  of  Livings- 
ton county  authorized  an  issue  of  bonds  for  the  purpose  of 
securing  the  location  of  the  State  Reform  School  at  Pon- 
tiac,  and  afterward  filed  a  bill  to  enjoin  the  county  treas- 
urer from  paying  interest  on  the  bonds.  Mr.  Justice  Breese, 
in  delivering  the  opinion  of  the  court,  declared  that  setting 
up  the  location  of  State  institutions  to  the  highest  bidder 
was  contrary  to  public  policy  and  the  interests  of  the  people 
of  the  State,  but  the  bonds  were  declared  void  because  of  a 
want  of  power  to  issue  them  although  the  county  had  se- 
cured the  location  of  the  reform  school.  The  term  "corpo- 
rate purposes"  was  there  defined  to  be  such  purposes,  and 
such  only,  as  are  germane  to  the  objects  of  the  incorpora- 
tion of  the  municipality, — at  least  such  as  have  a  legitimate 
connection  with  those  objects  and  a  manifest  relation  there- 
to,— ^and  it  was  held  that  providing  a  location  for  a  State 
institution  was  not  a  corporate  purpose. 

Afterward  the  case  of  Burr  v.  City  of  Carbondale,  76 
111.  455,  was  considered  by  the  court.  In  that  case  the 
General  Assembly  provided  for  the  location  of  the  Southern 
Illinois  Normal  University  and  required  the  trustees  to  ad- 
vertise for  proposals  from  localities  desiring  to  secure  the 
location  of  the  institution  and  to  open  and  examine  the  pro- 
posals and  locate  the  institution  at  such  point  as  should,  all 
things  considered,  offer  the  most  advantageous  terms.  The 
General  Assembly  passed,  also,  an  act  to  authorize  cities 
and  towns  in  southern  Illinois  to  issue  bonds  to  be  used  by 
municipal  authorities  in  aid  of  the  institution  if  the  same 
should  be  located  in  the  mimicipality  issuing  the  bonds. 
The  act  provided  for  an  election,  and  an  election  was  held 
and  bonds  issued  in  pursuance  thereof  and  were  in  the 
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hands  of  innocent  holders.  The  institution  was  located  at 
Carbondale  and  the  city  afterward  filed  its  bill  to  declare  its 
action  void.  Mr.  Justice  Breese,  speaking  for  the  majority, 
again  expressed  the  view  that  setting  up  the  location  of  the 
institutions  of  the  State  to  the  highest  bidder  was  impoli- 
tic and  unwise  but  found  sufficient  distinction  between  the 
Livingston  case  and  that  one  to  sustain  the  validity  of  the 
bonds.  The  reasons  given  were  that  the  bonds  were  issued 
under  an  act  of  the  General  Assembly  by  a  vote  of  the  ma- 
jority of  the  legal  voters  and  the  bonds  were  in  the  hands 
of  innocent  holders.  The  court  said:  "The  disreputable 
feature  of  the  case  is,  that  the  same  authority  doing  all 
these  acts  and  whose  city  has  received  the  benefit  of  them 
now  seeks  to  repudiate  them.  There  is  no  rule  of  law, 
equity,  justice  or  morals  compelling  this  and  we  cannot 
sanction  it."  The  substantial  reason  for  the  decision,  how- 
ever, was  that  the  General  Assembly  had  authorized  the 
transaction  and  was  acting  within  its  powers  in  doing  so. 

In  the  case  of  City  of  Danville  v.  Danville  Water  Co. 
178  111.  299,  the  city  council  of  Danville  passed  an  ordi- 
nance granting  to  the  water  company  the  right  to  construct 
and  maintain  water-works  for  a  term  of  thirty  years  and 
by  the  same  ordinance  rented  fire  hydrants  for  specific  sums 
for  that  period,  with  provisions  for  the  rates  to  be  paid 
for  hydrants  installed  in  the  future.  The  city,  after  ob- 
taining the  water-works  and  complying  with  its  contract 
for  a  time,  denied  its  liability  and  passed  an  ordinance  re- 
ducing the  rates  fixed  by  the  contract.  It  was  held  that 
the  ordinance  reducing  the  rates  was  valid,  and  that  the 
city  had  a  right,  under  the  law  authorizing  it  to  fix  rates, 
to  reduce  the  rates  agreed  upon  by  the  contract  notwith- 
standing its  agreement  and  had  no  power  to  bind  itself  by 
fixing  a  rate  for  its  water  supply  for  thirty  years. 

In  the  case  of  Freeport  Water  Co,  v.  City  of  Freeport, 
186  111.  179,  the  city  of  Freeport  granted  to  the  water  com- 
pany the  right  to  supply  the  city,  by  a  system  of  water- 
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works,  with  water  for  a  term  of  thirty  years,  and  the  city 
agreed  to  pay  certain  rates  for  hydrants  and  was  to  be 
given  the  free  use  of  water  for  flushing  sewers  and  various 
other  public  purposes.  The  city  council  afterward  passed 
an  ordinance  changing  and  reducing  the  price  to  be  paid 
for  each  hydrant,  and  it  was  held  that  the  city  had  no 
power  to  bind  itself  to  the  payment  of  the  fixed  sums  for 
the  entire  period  but  might  make  reasonable  reductions  in 
the  rates  to  be  paid,  notwithstanding  its  contract  and  the 
fact  that  it  had  obtained  the  consideration. 

In  the  Danville  and  Preeport  cases  the  consideration 
was  the  construction  of  water-works  and  a  supply  of  water 
and  upon  the  faith  of  the  contract  water- works  were  built 
in  both  cities,  while  in  this  case  the  supposed  consideration 
for  the  agreement  was  the  location  of  the  State  institution. 
If  neither  the  city  of  Danville  nor  the  city  of  Freeport  could 
make  a  binding  agreement  how  much  the  city  would  pay 
for  water  for  a  term  of  years,  it  cannot  be  said  that  the 
city  of  Charleston,  without  legislative  authority,  could  agree 
to  furnish  water  to  the  complainant  or  anybody  else  for 
fifty  years  for  five  dollars,  whether  the  exercise  of  the 
power  was  in  its  nature  private  or  governmental. 

It  is  contended  that  because  it  has  been  held  that  a  pri- 
vate corporation  may  enter  into  a  contract  to  secure  the 
location  of  a  post-office  site  or  a  military  encampment  a 
city  must  have  the  same  right  to  secure  the  location  of  a 
State  institution  that  will  benefit  its  inhabitants.  The  ques- 
tion whether  a  private  corporation  can  make  such  a  contract 
depends  upon  the  nature  of  the  corporation  and  whether 
the  contract  is  connected  with  the  legitimate  exercise  of  its 
corporate  powers.  It  has  been  held  that  a  corporation  en- 
gaged in  business  may  make  a  contract  to  secure  the  loca- 
tion of  a  post-office  site  at  a  place  that  will  tend  to  increase 
its  business  and  that  a  hotel  company  may  contract  for  the 
location  of  a  military  encampment,  {Richelieu  Hotel  Co.  v. 
Military  Bncampment  Co.  140  111.  248;  Green  Co.  v.  Blod- 
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gett,  159  id.  169;)  but  that  was  because  the  contract  was 
jiot  foreign  to  the  business  of  the  corporation.  If  a  con- 
tract is  ultra  vires  in  the  proper  sense  it  is  void.  {National 
Home  Building  Ass'n  v.  Home  Savings  Bank,  181  111.  35.) 
In  the  case  of  City  of  Chicago  v.  University  of  Chicago, 
228  111.  605,  the  university  filed  its  bill  to  enjoin  the  city 
from  shutting  off  the  water  supply  of  the  complainant, 
which  had  been  remitted  by  ordinance.  The  city  by  its  an- 
swer alleged  that  the  city  water-works  system  was  private 
property  of  the  city,  conducted  as  a  private  enterprise  and 
not  as  a  governmental  function,  and  that  it  had  a  right  to 
charge  whatever  reasonable  rates  it  saw  fit.  This  court  held 
that  the  question  whether  the  ordinances  were  void  because 
the  city  could  not  give  away  public  property  did  not  arise 
.  on  the  record,  for  the  reason  that  the  city  having  alleged 
the  validity  of  the  ordinances  in  its  answer  could  not  be 
heard  to  say  that  the  circuit  court  erred  in  adopting  its  view. 
There  was  therefore  no  question  concerning  the  want  of 
power  of  the  city  to  pass  the  ordinances  or  its  right  to  as- 
sert their  invalidity. 

The  final  argument  in  support  of  the  bill  is  that  the  city 
is  estopped  to  dispute  the  validity  of  the  contract  although 
it  had  no  power  to  enter  into  it,  for  the  reason  that  it  has 
received  the  consideration.  That  reason  did  not  prevail  in 
any  of  the  cases  heretofore  considered.  Everyone  is  pre- 
sumed to  know  the  extent  of  the  powers  of  a  municipal  cor- 
V  poration,  and  it  cannot  be  estopped  to  aver  its  incapacity, 
which  would  amount  to  conferring  power  to  do  unauthor- 
ized acts  simply  because  it  has  done  them  and  received  the 
consideration  stipulated  for.  Stevens  v.  St,  Mary's  Train- 
ing Scltool,  144  111.  336;  Hope  V.  City  of  Alton,  214  id. 
102;  May  V.  City  of  Chicago,  222  id.  595;  People  v. 
Parker,  23 1  id.  478. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 
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The  Peopi<E  ex  rel.  Rolla  J.  Gray,  County  Collector,  Ap- 
pellee, vs.  The  Cleveland,  Cincinnati,  Chicago  and 
•    St.  Louis  Railway  Company,  Appellant. 

Opinion  filed  February  i6,  ipi6. 

1.  Taxes — certificate  of  commissioners  need  only  show  amount 
required.  The  statute  does  not  require  the  commissioners  of  high- 
ways to  certify  to  all  their  actions  preliminary  to  the  ascertain- 
ment of  the  amount  of  taxes  required,  but  only  requires  that  they 
shall  certify  the  amount  necessary  to  be  raised  by  taxation  for  the 
proper  construction,  maintenance  and  repair  of  roads  and  bridges 
in  the  town. 

2.  Same — when  failure  to  keep  a  record  will  not  vitiate  a  tax. 
Failure  of  the  highway  commissioners  to  keep  a  record  of  their 
action  will  not  vitiate  a  road  tax  levy,  provided  the  necessary  ac- 
tion was  taken  to  levy  the  tax  and  proper  steps  are  taken,  after 
proof  made,  to  amend  or  supply  the  record  at  the  hearing  upon 
application  for  judgment  and  order  of  sale;  and  if  the  proof  is 
made  and  leave  is  given  to  amend  the  record,  the  neglect  of  the 
commissioners  to  make  the  amendment  and  offer  the  amended  rec- 
ord in  evidence  will  not  work  a  reversal  of  a  judgment  for  the  tax. 

3.  Same — what  shows  sufficient  approval  by  the  county  board. 
A  sufficient  approval  of  road  and  bridge  taxes  is  shown  by  the 
record  of  the  county  board  reciting  that  "on  motion  it  is  ordered 
that  the  county  clerk  extend  on  the  collector's  books  of  the  vari- 
ous towns  of  Lawrence  county,  for  the  year  191 4,  the  following 
amotmts  for  road  and  bridge  purposes,"  following  which  is  a  list 
of  the  amounts  required  by  the  various  towns  of  the  county. 

Appeal  from  the  County  Court  of  Lawrence  county; 
the  Hon.  Otto  W.  Longenecker,  Judge,  presiding. 

P.  J.  KoLB,  and  Gee  &  Barnes,  (L.  J.  Hackney,  and 
Frank  L.  Littleton,  of  counsel,)  for  appellant. 

R.  M.  Shaw,  State's  Attorney,  and  B.  O.  Sumner,  for 
appellee. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court : 

The  county  court  of  Lawrence  county  overruled  the  ob- 
jections of  appellant,  the  Cleveland,  Cincinnati,  Chicago  and 
St.  Louis  Railway  Company,  to  the  road  and  bridge  taxes 
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of  the  towns  of  Lawrence  and  Denison  for  the  year  19 14 
and  rendered  judgment  and  entered  an  order  of  sale  against 
the  property  of  appellant  for  such  taxes. 

The.objections  made  to  the  taxes  of  the  town  of  Law- 
rence which  were  overruled,  were,  first,  that  the  certificate 
of  levy  of  the  commissioners  of  highways  upon  which  the 
taxes  were  extended  does  not  show  that  the  two  meetings 
required  by  the  statute  to  be  held  during  the  month  of 
August  and  on  the  first  Tuesday  of  September,  respectively, 
were  held ;  second,  that  the  commissioners  of  highways  did 
not  hold  the  two  meetings  required  by  the  statute  to  deter- 
mine the  tax  rate  and  the  amount  of  taxes  to  be  levied ;  and 
third,  that  said  taxes  were  not  approved  by  the  board  of 
supervisors  of  Lawrence  county  at  the  September  meeting 
of  the  board.  The  third  objection  made  to  the  taxes  of 
the  town  of  Lawrence  was  also  made  to  the  taxes  of  the 
town  of  Denison. 

The  statute  does  not  require  the  commissioners  of  high- 
ways to  certify  to  all  their  actions  preliminary  to  the  ascer- 
tainment of  the  amount  of  taxes  required,  but  only  requires 
that  they  shall  certify  the  amount  necessary  to  be  raised  by 
taxation  for  the  proper  construction,  maintenance  and  re- 
pair of  roads  and  bridges  in  the  town.  (People  v.  Cleve- 
land, Cincinnati,  Chicago  and  St,  Louis  Raihvay  Co.  270 
111.  538.)  The  certificate  of  levy  of  the  commissioners  of 
highways  of  the  town  of  Lawrence  was  sufficient. 

It  appears  that  the  commissioners  of  highways  of  the 
town  of  Lawrence  had  not  preserved  any  record  of  the 
meeting  held  during  the  month  of  August  to  determine  the 
tax  rate.  Proof  was  made  that  such  a  meeting  was  actually 
held  and  that  proper  action  was  taken  by  the  commissioners 
of  highways.  Leave  was  then  asked  and  granted  to  amend 
the  record  of  the  commissioners  of  highways,  and  the  court 
entered  an  order  that  the  record  be  amended,  and  the 
amendments  authorized  were  set  out  in  full  in  such  order. 
It  does  not  appear  that  the  record  of  the  August  meeting 
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of  the  commissioners  of  highways  was  supplied  or  amended 
and  then  offered  in  evidence,  and  it  is  now  contended  that 
for  the  failure  to  make  the  amendment  under  the  leave 
granted  and  to  offer  the  record,  as  amended,  in  evidence, 
the  judgment  of  the  county  court  should  be  reversed.  The 
law  imposes  upon  the  commissioners  of  highways  the  duty 
to  keep  a  record  of  all  their  proceedings.  (People  v.  To- 
ledo, St.  Louis  and  W.estern  Railroad  Co,  270  111.  472. ) 
Under  the  provisions  of  the  Revenue  act  the  failure  to  so 
keep  a  record  will  not  vitiate  a  tax  levy  provided  the  neces- 
sary action  was  taken  by  the  commissioners  to  levy  a  tax, 
and  proper  steps  are  taken,  after  proof  made,  to  amend 
or  supply  their  record  at  the  hearing  upon  application  for 
judgment  and  sale  of  property  for  delinquent  taxes.  When 
it  is  disclosed  that  the  commissioners  through  some  over- 
sight have  failed  or  omitted  to  keep  a  proper  record  of  their 
proceedings,  it  becomes  the  duty  of  the  board  or  the  town 
clerk,  upon  leave  granted,  to  make  the  necessary  amend- 
ment or  to  supply  the  necessary  record  in  order  that  such 
record  shall  truthfully  detail  the  action  taken  by  the  board. 

The  record  of  the  action  of  the  county  board  on  road 
and  bridge  taxes  is  as  follows :  "On  motion  it  is  ordered 
that  the  county  clerk  extend  on  the  collector's  books  of  the 
various  towns  of  Lawrence  county,  for  the  year  1914,  the 
following  amounts  for  road  and  bridge  purposes," — ^here 
follow  the  amounts  of  the  taxes  so  ordered  to  be  extended, 
among  them  being  the  road  and  bridge  taxes  of  the  towns 
of  Lawrence  and  Denison.  This  was  a  sufficient  approval 
of  the  road  and  bridge  taxes  of  these  towns  and  complies 
with  the  requirements  of  the  statute. 

It  is  contended  that  the  court  erroneously  entered  judg- 
ment for  the  road  and  bridge  taxes  of  the  towns  of  Law- 
rence and  Denison  against  all  of  appellant's  property  in 
Lawrence  county.  This  contention  cannot  be  sustained. 
The  record  in  this  respect  is  identical  with  that  in  People 
V.  Cairo,  Vincennes  and  Chicago  Railway  Co.  266  111.  35, 
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where  the  same  contention  was  made.    Under  the  holding 
in  that  case  the  judgment  here  is  proper. 

The  judgment  of  the  county  court  overriding  the  objec- 
tion to  the  road  and  bridge  taxes  of  the  town  of  Denison 
is  affirmed.  The  judgment  overruling  the  objections  to  the 
road  and  bridge  taxes  of  the  town  of  Lawrence  is  reversed 
and  the  cause  is  remanded,  with  directions  to  the  county 
court  to  permit  the  town  clerk  of  th^  town  of  Lawrence  to 
amend  the  record  of  the  commissioners  of  highways  pur- 
suant to  the  facts  proven  upon  the  hearing  under  the  leave 
granted  to  so  amend  the  record,  and  to  admit  the  record  in 
evidence  when  so  amended,  and  to  then  enter  a  judgment 
for  the  road  and  bridge  taxes  of  the  town  of  Lawrence. 

Reversed  and  remanded,  with  directions. 


Elizabeth  Strickland,  Appellee,  vs.  Alexander  H, 

Strickland  et  al.  Appellants. 

Opinion  Hied  February  j6,  ipi6. 

1.  Wihis — rule  of  ejusdem  generis  stated.  Where,  in  a  con- 
tract or  other  written  instrument,  there  is  a  general  description 
coupled  with  an  enumeration  of  specific  things  or  kinds  of  prop- 
erty, the  general  description  will  commonly  be  held  to  embrace 
only  those  things  of  a  like  kind  with  those  enumerated. 

2.  Same — when  will  is  construed  in  light  of  surrounding  cir- 
cumstances. In  construing  a  doubtful  provision  in  a  will  the  in- 
tention of  the  testator  must  be  found  from  the  words  employed  by 
him,  viewed  in  the  light  of  his  circumstances  and  surroundings,  in- 
cluding the  state  of  his  property  and  his  family. 

3.  Same — when  will  does  not  give  wife  the  bank  account  and 
certificates  of  deposit  in  fee,  A  bequest  to  the  testator's  wife  of 
all  of  the  testator's  "household  goods  and  other  chattel  property, 
if  any,  to  be  hers  in  fee,"  will  not  be  held  to  give  the  wife  the 
testator's  bank  account  and  certificates  of  deposit  absolutely,  where 
the  testator  requested  in  the  same  clause  that  there  be  no  appraise- 
ment, as  he  had  given  his  wife,  absolutely,  "the  articles  usually 
appraised;"  where  he  also,  in  a  subsequent  clause,  bequeaths  and 
devises  to  his  wife  a  life  estate  in  all  the  rest,  residue  and  re- 
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mainder  of  his  property,  and  where  the  husband  and  wife  were 
each  over  eighty  years  of  age  when  the  will  was  made  and  had 
always  lived  on  the  income  from  the  property.  (Taubenhan  v. 
Duns,  125  111.  524,  distinguished.) 

4.  Same — what  does  not  necessarily  amount  to  power  of  sale. 
The  fact  that  the  testator  bequeaths  and  devises  to  his  wife  all 
the  rest  and  residue  of  his  property  "for  her  use  during  the  term 
of  her  natural  life,  she  to  have  absolute  control  of  same  during 
her  lifetime,"  does  not  necessarily  amount  to  a  power  of  sale  nor 
give  the  wife  any  power  to  dispose  of  the  fee  of  the  real  estate 
or  the  corpus  of  the  personal  estate. 

5.  Same — when  remainder  is  vested.  Where  the  testator  pro- 
vides that  after  the  death  of  his  wife  all  of  the  property  remain- 
ing shall  go  to  his  four  named  children  in  equal  parts,  share  and 
share  alike,  and  should  any  of  the  children  pre-decease  the  wife, 
"then  such  child's  portion  shall  revert  to  my  estate  and  be  divided 
among  my  surviving  children  or  the  heirs  of  their  bodies,  in  equal 
parts,"  the  remainder  to  the  children  is  vested. 

6.  Same — when  solicitor's  fees  for  complainant  should  be  al- 
lowed. If  the  testator  has  expressed  his  intention  so  doubtfully 
that  it  is  necessary  to  resort  to  the  courts  to  determine  which  of 
two  adverse  claims  is  valid  the  cost  of  the  litigation  should  be 
borne  by  the  fund  or  property  in  question,  and  it  is  proper  to  al- 
low fees  for  the  complainant's  solicitors. 

Appeal  from  the  Circuit  Court  of  Woodford  county; 
the  Hon.  T.  M.  Harris,  Judge,  •presiding. 

Kirk  &  Shurtleff,  for  appellants. 

Bos  WORTH  &  Bos  WORTH,  and  Riely  &  Riely,  for  ap- 
pellee. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

This  is  an  appeal  from  a  decree  of  the  circuit  court  of 
Woodford  county  construing  the  last  will  and  testament  of 
James  M.  Strickland.  Said  testator  was  the  husband  of 
the  complainant  and  appellee,  Elizabeth  Strickland,  and  the 
father  of  Alexander  H.  Strickland,  Elizabeth  Hibbs,  Susan 
Buell  and  Louisa  Buell.  Said  Alexander  H.  Strickland  and 
Elizabeth  Hibbs  answered  and  contested  the  case  on  the 
trial  below  and  have  appealed  from  the  decree  to  this  court. 
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Said  Susan  and  Louisa  Buell  have  not  appealed,  apparently 
being  satisfied  with  the  decree. 

Omitting  the  formal  opening  and  closing,  the  will  reads 
as  follows: 

"First — I  desire  and  direct  that  all  my  just  debts,  funeral  and 
similar  expenses  be  paid  with  as  little  delay  as  possible  and  in  the 
regular  course  of  administration. 

"Second — I  give  and  bequeath  to  my  wife,  Elizabeth  Strick- 
land, all  of  my  household  goods  and  other  chattel  property,  if  any, 
to  be  hers  in  fee.  I  also  request  that  there  be  no  appraisement  of 
,my  estate.  The  inventory  will  be  sufficient,  so  long  as  I  have 
given  the  articles  usually  appraised  to  my  wife  absolutely. 

"Third — All  the  rest,  residue  and  remainder  of  my  property,  of 
every  kind  and  nature  and  wherever  situated,  I  give,  bequeath  and 
devise  to  my  wife,  Elizabeth  Strickland,  for  her  use  during  the 
term  of  her  natural  life,  she  to  have  absolute  control  of  same  dur- 
ing her  lifetime. 

"Fourth — After  the  death  of  my  wife,  Elizabeth  Strickland,  I 
give,  devise  and  bequeath  all  of  the  property  remaining  to  my  four 
children,  Alexander  H.  Strickland,  Elizabeth  Hibbs,  Susan  Buell 
and  Louisa  Buell,  in  equal  parts,  share  and  share  alike.  Should 
any  of  my  children  predecease  my  wife,  then  such  child's  portion 
shall  revert  to  my  estate  and  be  divided  among  my  surviving  chil- 
dren or  the  heirs  of  their  bodies,  in  equal  parts. 

"Fifth — The  bequests  herein  are  in  lieu  of  dower,  award  or  any 
other  claims  under  the  statutes  of  Illinois. 

"Sixth — I  nominate  and  appoint  my  wife,  Elizabeth  Strickland, 
to  be  the  executrix  of  this  will  and  request  that  she  be  permitted 
to  serve  without  bond." 

The  instrument  was  dated  November  29,  191 3.  The 
testator  died  December  30,  19 14,  and  the  will  was  probated 
on  February  i,  191 5.  At  the  time  of  his  death  the  testa- 
tor was  about  eighty-three  years  of  age  and  was  living  in 
El  Paso,  Woodford  county,  where  he  had  removed  a  few 
years  previous  when  he  retired  from  working  his  farm  of 
seventy-three  acres  and  rented  it  to  his  son-in-law.  The 
testator  owned  also  a  house  and  lot  in  El  Paso,  which  was 
furnished  with  very  old  furniture  of  little  value, — ^accord- 
ing to  the  testimony  worth  less  than  $50.  He  had  a  little 
money  in  bank  and  certificates  of  deposit  amounting  to 
^bout  $9000. 
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The  chief  point  in  dispute  in  the  briefs  is  whether  the 
testator,  by  paragraph  2  of  the  will,  gave  his  wife  not  only 
the  household  goods,  but  the  money  in  bank  and  the  cer- 
tificates of  deposit.  The  master  in  cliancery  to  whom  the 
matter  was  referred  to  take  evidence  found  that  under  this 
clause  the  widow  took  only  the  household  goods,  but  the 
trial  court  entered  a  decree  finding  that  she  took  not  only 
the  household  goods  but  the  money  and  certificates  of  de- 
posit as  well,  absolutely,  by  said  second  clause. 

There  is  force  in  the  contention  of  counsel  for  appel- 
lants that  the  words  "other  chattel  property,  if  any,''  fol- 
lowing the  words  "household  goods,"  should  be  limited  to  . 
chattel  property  of  the  same  character  as  household  goods, 
under  the  rule  ejasdem  generis.  In  construing  statutes, 
contracts  and  other  instruments  it  is  frequently  stated  that 
when  there  is  a  general  description,  coupled  with  an  enu- 
meration of  specific  things  or  kinds  of  property,  the  gen- 
eral description  is  commonly  understood  to  embrace  and 
include  only  those  things  of  a  like  kind  with  those  enumer- 
ated. (Misch  V.  Russell,  136  111.  22;  Gage  v.  Cameron, 
212  id.  146;  Anderson's  Law  Diet.  394;  Endlich  on  In- 
terpretation of  Statutes,  sees.  399,  400;  2  Lewis'  Suther- 
land on  Stat.  Const. — 2d  ed. — sec.  422 ;  Stuart  v.  Marquis 
of  Bute,  II  Ves.  Jr.  657.)  In  the  last  named  case  it  was 
held  that  the  words  "goods  and  chattels"  in  a  will  ordinarily 
will  pass  all  the  personal  estate,  but  if  those  words  come 
after  the  word  "furniture"  they  are  restricted  to  articles 
ejusdem  generis,  "as  in  the  case  of  a  silversmith,  by  whose 
bequest  of  all  his  furniture,  books  and  chattels  his  stock 
in  trade  would  not  pass."  But  the  rule  just  referred  to  is 
only  one  of  many  rules  of  construction  which  are  employed 
for  the  same  end, — that  is,  to  ascertain  the  intention  of  the 
testator.  (Webber  v.  City  of  Chicago,  148  111.  313.)  The 
first  and  great  rule  in  the  exposition  of  wills,  to  which  all 
other  rules  must  bend,  is  that  the  intention  of  the  testator 
as  expressed  in  his  will  must  prevail,  provided  it  be  con- 
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sistent  with  the  rtdes  of  law.  (IVardner  v.  Baptist  Me- 
morial Board,  232  111.  606. )  In  finding  this  intention  courts 
have  laid  down  another  rule  which  must  always  be  kept  in 
mind :  that  the  intention  of  the  testator  must  be  found  from 
the  words  employed  by  him  in  the  will  in  the  light  of  his 
circumstances  and  surroundings,  such  as  the  state  of  his 
property  and  his  family.  Mills  v.  Teel,  245  111.  483 ;  Wal- 
lace V.  Noland,  246  id.  535 ;  Kaufman  v.  Breckinridge,  117 
id.  305. 

The  evidence  tends  to  show  that  the  testator  and  his 
wife  had  lived  for  years  very  economically,  solely  from  the 
income  of  the  property  and  without  spending  any  of  the 
principal,  even  though  they  had  both  been  somewhat  feeble 
and  in  poor  health  for  some  time  previous  to  his  death. 
The  record  does  not  show  clearly  the  age  of  Elizabeth 
Strickland,  but  she  was  between  eighty  and  eighty-six.  In 
the  fourth  clause  of  the  will  it  was  provided  that  "after 
the  death  of  my  wife,  Elizabeth  Strickland,  I  give,  devise 
and  bequeath  all  of  the  property  remaining  to  my  four  chil- 
dren." The  use  of  the  words  "devise  and  bequeath"  in  this 
clause  indicates  that  the  testator  intended  by  said  fourth 
clause  to  include  personal  property  as  well  as  real  estate, 
whereas  if  the  appellee's  contention  is  correct  there  would 
be  no  personal  property  to  bequeath  to  the  children.  The 
use  of  the  words  "if  any,"  in  said  second  clause,  also  adds 
strength  to  the  conclusion  that  the  testator  did  not  intend 
to  give  the  certificates  of  deposit  and  money  to  his  wife. 
He  certainly  knew  that  he  and  his  wife  had  been  living  on 
the  income  of  the  property  and  that  she  alone  could  live  on 
what  had  sufficed  for  both,  and  it  is  most  reasonable  to  as- 
sume, in  view  of  all  the  circumstances  and  surroundings, 
that  he,  a  man  over  eighty,  would  not  expect  all  of  the 
principal  of  the  certificates  of  deposit  to  be  used  up  before 
his  death.  Moreover,  the  last  words  of  said  clause,  "I  have 
given  the  articles  usually  appraised  to  my  wife  absolutely," 
are  in  harmony  with  the  construction  that  he  did  not  intend  * 
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to  give  the  bank  account  or  certificates  of  deposit  to  his 
wife  by  this  clause,  as  anyone  familiar  with  such  accounts 
and  certificates  knows  that  it  is  not  usually  necessary  or 
customary,  if  in  a  solvent  bank,  to  have  them  appraised. 

Counsel  for  appellee  argue  that  the  second  clause  clearly 
shows  that  the  testator  intended  to  give  the  property  there- 
in described  to  his  wife  absolutely.  With  this  we  agree. 
They  rely  on  the  case  of  Taubenhan  v.  Duns,  125  111.  524, 
as  upholding  their  contention  that  the  second  clause  should 
be  construed  as  giving  the  money  and  certificates  of  deposit 
to  appellee  absolutely.  The  wording  of  the  will  in  that  case 
was  so  different  from  the  wording  here  that  it  cannot  be 
controlling.  Indeed,  the  reasoning  in  that  case  does  not 
tend  to  uphold  the  argument  of  counsel. for  appellee.  We 
do  not  deem  it  necessary  to  discuss  the  numerous  decisions 
xited  by  counsel  on  this  point.  It  is  an  old  and  familiar 
rule,  frequently  referred  to,  that  while  cases  on  wills  may 
furnish  general  rules  of  construction,  each  will  must  be  con- 
strued in  the  light  of  its  own  language  and  the  facts  and 
circumstances  surroimding  the  testator  at  the  time  the  will 
was  made,  and  for  that  reason  decisions  in  will  construction 
can  have  little  weight  as  to  any  particular  will,  the  courts 
always  looking  to  the  intention  of  the  testator  as  the  polar 
star  to  direct  them.  {Smith  v.  Bell,  6  Pet.  68;  Boyd  v. 
Strahan,  36  111.  355 ;  Wallace  v.  Noland,  supra.)  Constru- 
ing section  2,  together  with  the  entire  will,  in  the  light  of 
the  situation  and  facts  surrounding  the  testator  at  the  time 
the  will  was  executed,  we  can  reach  no  other  conclusion 
than  that  he  only  intended  to  give,  by  the  second  clause,  his 
household  goods  and  other  like  chattel  property  to  his  wife 
absolutely,  and  not  the  money  and  certificates  of  deposit; 
that  he  intended  by  the  third  and  fourth  clauses  of  the  will 
to  give  the  certificates  of  deposit  and  money  in  bank,  and 
all  his  other  property  except  household  goods  and  other  like 
chattel  property,  to  his  wife  for  and  during  her  natural  life^ 
and,  subject  to  said  life  use,  to  give  said  certificates,  money 


620  Strickland  v.  Strickland.  [271  III. 

and  property  to  his  children  or  the  other  heirs  designated  in 
said  fourth  clause. 

Counsel  for  the  appellee  further  argue  that  as  the  third 
clause  provides  that  the  widow  shall  have  absolute  control 
of  all  the  property  given  to  her  for  life,  that  fact  requires 
the  will  to  be  construed  as  giving  the  wife  the  implied 
power  to  sell  any  of  the  personal  property  included  in  that 
clause  and  to  sell  and  convey  the  real  estate  and  use  as  much 
of  the  proceeds  as  she  desires  during  her  life.  With  this 
we  do  not  agree.  It  has  long  been  the  established  law  that 
a  power  of  sale  attached  to  a  life  estate  will  not  have  the 
effect  to  enlarge  it  into  a  fee.  {Welsch  v.  Belleville  Sav- 
ings Bank,  94  111.  191 ;  Henderson  v.  Blackburn,  104  id. 
227 ;  Kaufman  v.  Breckinridge,  supra, )  Moreover,  there 
are  no  words  in  the  will  that  specifically  give  her  the  power 
to  sell  or  dispose  of  either  the  real  or  personal  property,  ex- 
cept the  household  goods  and  other  similar  chattels.  She 
was  to  have  the  use  and  absolute  control,  but  reading  the 
entire  will  together,  in  view  of  all  the  facts  in  this  case, 
we  do  not  think  the  testator  intended  to  give  her  any  power 
of  sale.  Appellee  has  no  authority  to  dispose  of  the  fee  in 
the  real  estate,  nor  has  she  the  right  to  use  the  corpus  of 
the  property,  except  the  household  goods  and  other  similar 
chattels.    See  Thompson  v.  Adams,  205  111.  552. 

The  decree  of  the  circuit  court  found,  and  counsel  for 
the  appellee  contend,  that  the  children  of  the  testator  were 
only  given  a  contingent  remainder,  and  that  their  interest 
will  not  vest  until  the  death  of  the  appellee.  The  question 
whether  the  remainder  under  this  will  is  vested  or  contin- 
gent depends  largely  upon  the  construction  of  said  fourth 
clause  of  the  will.  This  court  has  had  frequent  occasions 
to  discuss  vested  and  contingent  remainders.  In  the  recent 
case  of  Lachenmyer  v.  Gehlbach,  266  111.  11,  the  court  con- 
sidered this  question  and  reviewed  many  of  the  authorities 
on  this  subject,  and  there  quoted  with  approval,  as  a  test 
which  is  generally  regarded  as  sufficient  to  determine  the 
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question,  the  rule  laid  down  by  Gray  in  his  book  on  Per- 
petuities, (sec.  1 08,)  as  follows:  "If  the  conditional  ele- 
ment is  incorporated  into  the  description  of  or  into  the  gift 
to  the  remainder-man  then  the  remainder  is  contingent,  but 
if  after  words  giving  a  vested  interest  a  clause  is  added  di- 
vesting it  the  remainder  is  vested.  Thus,  on  a  devise  to  A 
for  life,  remainder  to  his  children,  but  if  any  child  dies  in 
the  lifetime  of  A  his  share  to  go  to  those  who  survive,  the 
share  of  each  child  is  vested,  subject  to  be  divested  by  its 
death.  But  on  a  devise  to  A  for  life,  remainder  to  such  of 
his  children  as  survive  him,  the  remainder  is  contingent." 
Under  this  rule,  and  under  the  reasoning  of  this  court  in 
Lachenmyer  v.  Gehlbach,  supra,  and  cases  there  cited,  the 
remainder  in  the  children  must  be  held  to  be  vested  and  not 
contingent.  We  find  nothing  in  the  case  of  People  v.  Byrd, 
253  111.  223,  not  in  harmony  with  this  conclusion. 

The  trial  court  refused  to  allow  solicitor's  fees  to  coun- 
sel for  appellee  out  of  the  estate.  Appellee's  counsel  have 
filed  cross-errors  questioning  this  part  of  the  decree.  The 
general  rule  is,  that  when  the  testator  has  expressed  his  in- 
tention in  his  will  so  ambiguously  as  to  make  it  necessary 
to  go  into  court  in  order  to  determine  which  of  two  adverse 
claims  to  the  estate  is  valid,  the  cost  of  the  litigation  should 
be  borne  by  the  fund  or  property  in  question.  (Ingraham 
V.  Ingraham,  169  111.  432;  Kendall  v.  Taylor,  245  id.  617; 
Dean  v.  Northern  Trust  Co,  266  id.  205.)  We  think  it  is 
apparent  from  this  will  and  on  this  record  that  there  was 
an  honest  diflference  of  opinion  as  to  the  proper  construc- 
tion to  be  placed  on  the  will,  and  that  reasonable  solicitor's 
fees  should  be  allowed  by  the  trial  court. 

The  judgment  of  the  circuit  court  will  be  reversed  and 
the  cause  remanded,  with  directions  to  enter  a  decree  in  ac- 
cordance with  the  views  herein  expressed. 

Reversed  and  remanded,  zvith  directions. 
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Nkllie  M.  Pressley,  Admx.,  Defendant  in  Error,  vs. 
The  Bloomington  and  Normal  Railway  and  Light 
Company,  Plaintiff  in  Error. 

Opinion  filed  February  i6,  Jpj6, 

1.  Pleading — replication  making  the  defendant's  duty  different 
from  that  set  out  in  declaration  is  a  departure.  Where  the  duty 
resulting  from  the  facts  charged  in  the  declaration  is  a  duty  to 
inspect  and  repair  electric  wires,  and  the  duty  resulting  from  the 
facts  set  up  in  the  replication  is  the  duty  to  shut  off  the  current 
until  the  company  owning  and  controlling  the  wires  remedies  the 
defect,  there  is  a  departure  from  the  cause  of  action  declared  on. 

2.  Evidence — when  evidence  should  be  confined  to  what  was 
the  customary  and  approved  method  of  construction.  Evidence 
that  the  proper  construction  for  safety  to  prevent  electric  wires 
from  coming  in  contact  with  the  wires  below  is  to  erect  a  cradle 
or  wire  netting  between  them  is  not  competent,  but  the  evidence 
should  be  confined  to  what  is  the  customary  and  approved  method. 

3.  Ei*ECTRic  companies — liability  of  a  generating  company  for 
negligence  of  distributing  company,  A  generating  company  which 
sells  electric  current  to  a  distributing  company  and  furnishes  the 
current  over  a  wire  owned  by  the  distributing  company  is  not 
liable  for  an  injury  due  to  defective  insulation  of  the  wire,  un- 
less the  generating  company,  with  knowledge  of  the  distributing 
company's  negligence  in  permitting  the  wjre  to  become  defective, 
continues  to  supply  the  current. 

4.  Same — fact  that  generating  company  had  made  repairs  upon 
wires  of  distributing  company  does  not  change  rule  as  to  liability. 
The  fact  that  the  generating  company,  when  requested  to  do  so, 
had  made  repairs  upon  the  wires  of  the  distributing  company  does 
not  change  the  general  rule  as  to  the  liability  of  the  generating 
company  for  the  distributing  company's  negligence. 

5.  Special  interrogatories — what  calls  for  finding  of  eviden- 
tiary fact  as  to  exercise  of  due  care  by  an  electrician.  An  inter- 
rogatory submitting  to  the  jury  the  question  whether  an  electrician 
was  in  the  exercise  of  due  care  for  his  own  safety  in  failing  to 
use  appliances  to  insulate  himself  calls  for  a  finding  upon  an  evi- 
dentiary fact. 

6.  Instructions — instruction  as  to  exercise  of  due  care  should 
consider  experience  of  an  electrician.  In  an  action  for  damages 
for  the  death  of  an  electrician  by  a  shock  received  while  engaged 
in  performing  his  duties,  an  instruction  as  to  the  degree  of  care 
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required  of  the  deceased  should  embody  the  element  of  his  experi- 
ence in  the  work. 

7.  Sams — foor  insulation  is  not  to  be  presumed  because  injury 
occurred.  An  instruction  is  proper  which  states  that  the  jury 
has  no  right  to  assume  that  the  insulation  on  a  wire  was  defective 
or  improper  merely  because  the  deceased  was  injured  by  the  elec- 
tric current,  but  that  such  charge  in  the  declaration  must  be  proved 
by  proper  evidence  and  cannot  be  presumed  or  conjectured. 

8.  Practice — interrogatories  should  be  separate  from  written 
motion  to  submit  them  to  the  jury,  A  written  motion  to  submit 
certain  interrogatories  to  the  jury  may  be  denied  if  the  interroga- 
tories are  contained  in  the  motion  instead  of  accompanying  it  in 
separate  form  proper  to  be  submitted  to  the  jury  in  case  the  mo- 
tion should  be  allowed. 

Writ  of  Error  to  the  Appellate  Court  for  the  Third 
District; — heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  McLean  county;  the  Hon.  C01.OSTIN  D.  My^rs, 
Judge,  presiding. 

Livingston  &  Bach,  (Sigmund  Livingston,  of  cpun- 
sel,)  for  plaintiff  in  error. 

Robert  P.  Lindley,  and  Barry  &  Morrissey,  for  de- 
fendant in  error. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court : 

John  W.  Pressley,  an  employee  of  the  city  of  Bloom- 
ington,  was  killed  on  October  26,  1907,  while  trimming  a , 
street  lamp,  his  death  resulting  from  a  shock  received  from 
an  electric  current  passing  over  the  wires  with  which  the . 
lamp  was  connected.    The  lamp  was  a  part  of  the  lighting 
system  owned  by  the  city  of  Bloomington.    No  electric  cur- 
rent was  being  generated  by  the  city's  plant  at  the  time 
of  the  accident,  but  the  current  which  caused  the  death  of  ' 
Pressley  was  transmitted  to  the  city's  wires  by  the  falling 
of  a  telephone  wire  across  the  city's  wires  and  a  2200-volt 
wire  owned  by  the  Union  Gas  and  Electric  Company  of 


624     pRESSLEY  V.  Bloom.  &  Normal  Ry.  Co.      [271  HI. 

Bloomington.  Defendant  in  error,  Nellie  M.  Pressley,  as 
administratrix  of  the  estate  of  the  deceased,  brought  suit 
in  the  circuit  court  of  McLean  county  against  the  Kinloch- 
Bloomington  Telephone  Company  to  recover  for  the  death 
of  her  intestate,  on  the  theory  that  the  telephone  company 
was  the  owner  of  the  wire  which  fell  and  made  the  con- 
nection between  the  wire  of  the  Union  Gas  and  Electric 
Company  and  the  city's  wires.  Afterwards,  plaintiff  in  er- 
ror, the  Bloomington  and  Normal  Railway  and  Light  Com- 
pany, was  made  a  defendant.  The  case  has  been  tried  four 
times  in  the  circuit  court,  each  trial  resulting  in  a  judgment 
for  defendant  in  error.  The  first  three  judgments  were  re- 
versed by  the  Appellate  Court  for  the  Third  District.  After 
the  last  reversal  the  case  was  dismissed  as  to  the  Kinloch- 
Bloomington  Telephone  Company,  leaving  plaintiff  in  error 
as  the  sole  defendant.  On  the  last  trial  judgment  was 
rendered  against  plaintiff  in  error  for  $4187,  which  was 
aflRrmed  by  the  Appellate  Court.  The  judgment  of  the 
Appellate  Court  is  brought  here  for  review  upon  writ  of 
certiorari. 

After  plaintiff  in  error  was  made  a  defendant  the  dec- 
laration was  amended,  charging  both  it  and  the  telephone 
company  with  negligence.  It  was  charged  that  the  2200- 
volt  wire  across  which  the  telephone  wire  fell  was  owned 
and  controlled  by  plaintiff  in  error,  that  the  insulation  on 
said  wire  was  old,  worn  and  ragged,  and  that  plaintiff  in 
error  was  negligent  in  failing  to  erect  and  maintain  netting 
or  cradles  between  the  telephone  wire  and  the  2200-volt 
wire.  Various  pleas  were  filed.  Plaintiff  in  error  by  its 
second  additional  plea  averred  that  the  2200-volt  wire  was 
not  owned,  maintained  or  operated  by  it  but  by  the  Union 
Gas  and  Electric  Company.  To  this  plea  the  defendant  in 
error  filed  her  second  additional  replication,  charging  that 
plaintiff  in  error  was  engaged  in  the  manufacture  and  sale 
of  electric  current  which  it  sold  and  delivered  to  the  Union 
Gas  and  Electric  Company  over  and  upon  the  2200-volt 
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wire,  and  that  plaintiflF  in  error  negligently  failed  properly 
to  care  for  and  guard  this  highly  charged  wire  against  the 
breaking  and  falling  of  other  wires  and  the  consequent  con- 
nection with  the  city's  wires.  To  this  replication  plaintiff  in 
error  filed  a  demurrer,  which  was  overruled,  and  it  elected 
to  stand  by  its  demurrer.  To  this  plea  defendant  in  error 
also  filed  its  third  additional  replication,  charging  that  the 
2200-volt  wire  was  used  and  controlled  by  plaintiff  in  error 
and  was  dangerous  to  persons  trimming  the  city's  lamps, 
and  that  plaintiff  in  error  transmitted  a  dangerous  electric 
current  from  its  power  house  to  residences  and  business 
houses  in  Bloomington  over  this  wire.  The  plaintiff  in  er- 
ror filed  a  rejoinder  to  this  replication,  in  which  it  alleged 
that  the  current  manufactured  by  it  was  not  delivered  to 
the  consumers  and  users  thereof  at  the  houses,  business 
places  and  residences  in  said  city  over  this  wire  but  that 
such  current  was  delivered  to  the  Union  Gas  and  Electric 
Company  at  plaintiff  in  error's  generating  plant,  and  that 
the  Union  Gas  and  Electric  Company  delivered  the  same  to 
its  customers. 

The  court  erred  in  overruling  the  demurrer  to  the  rep- 
lication to  plaintiff  in  error's  second  additional  plea.  We 
have  set  out  the  only  negligence  charged  in  the  declaration 
against  plaintiff  in  error.  This  replication  states  a  new  and 
different  cause  of  action  than  that  declared  on  and  a  dif- 
ferent duty  results  from  the  facts  therein  charged.  The 
declaration  charged  that  plaintiff  in  error  owned,  main- 
tained and  operated  the  wire,  and  that  it  was  negligent  in 
failing  to  construct  it  properly  and  in  failing  to  keep  it 
properly  insulated.  By  this  replication  it  is  charged  that 
plaintiff  in  error  sold  and  delivered  electric  current  to  the 
gas  company  over  this  wire  and  that  it  negligently  failed  to 
care  for  and  guard  the  wire.  The  duty  resulting  from  the 
facts  charged  in  the  declaration  is  the  duty  to  inspect  and 
repair  the  wire,  while  the  duty  resulting  from  the  facts  set 
up  in  the  replication  is,  as  hereinafter  clearly  shown,  the 
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duty  to  shut  off  the  current  until  the  gas  company  should 
remedy  the  defect.  This  was  clearly  a  departure  from  the 
cause  of  action  declared  on.  Defendant  in  error  cannot  by 
her  replication  set  up  and  rely  upon  another  cause  of  action 
for  a  recovery.    McConnel  v.  Kibbe,  29  111.  483. 

At  the  close  of  the  evidence  on  the  part  of  defendant 
in  error,  and  again  at  the  close  of  all  the  evidence,  the 
plaintiff  in  error  asked  the  court  to  direct  a  verdict  of  not 
guilty.  The  refusal  of  the  court  to  so  direct  a  verdict  is 
assigned  as  error.  The  negligence  with  which  plaintiff  in 
error  is  charged  in  the  declaration  is,  that  the  insulation 
of  the  2200-volt  wire  had  become  old,  worn  and  ragged  and 
was  permitted  to  remain  in  that  condition,  and  that  it  failed 
to  erect  and  maintain  netting  or  cradles  between  the  2200- 
volt  wire  and  the  uninsulated  wires  passing  over  it.  There 
is  no  proof  whatever  in  the  record  that  the  insulation  of 
the  2200-volt  wire  was  imperfect  where  the  telephone  wire 
fell  across  it.  On  the  question  of  the  failure  to  erect  and 
maintain  a  netting  or  cradle  where  other  wires  passed  over 
the  2200-volt  wire,  defendant  in  error  produced  a  number 
of  witnesses  who  were  permitted  to  testify,  over  the  ob- 
jection of  plaintiff  in  error,  that  the  proper  construction  for 
safety  to  prevent  wires  erected  over  wires  heavily  charged 
with  electricity  from  coming  in  contact  with  the  wires  be- 
low  was  to  erect  a  cradle  or  wire  netting  between  them. 
The  objections  interposed  to  interrogatories  along  this  line 
were  based  on  the  ground  that  the  inquiry  should  be  as  to 
the  customary  and  approved  method  of  construction.  The 
court  erred  in  overruling  these  objections  and  in  permitting 
the  various  witnesses  to  testify  as  to  the  proper  method  of 
construction.  Each  of  these  witnesses  testified,  upon  cross- 
examination,  that  it  was  not  the  customary  or  approved 
method  to  erect  cradles  or  wire  netting  over  an  insulated 
wire  charged  with  2200  volts  to  protect  it  from  uninsulated 
harmless  wires  erected  above  it.  Defendant  in  error  failed 
to  prove  by  any  competent  evidence  her  allegation  that  the 
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2200-volt  wire  had  been  negligently  constructed.  On  the 
contrary,  all  the  competent  testimony  on  this  subject  was 
to  the  effect  that  the  wire  was  constructed  in  the  customary 
and  approved  method.  The  peremptory  instruction  should 
have  been  given. 

Plaintiff  in  error  insists  that  inasmuch  as  the  uncon- 
tradicted proof  shows  that  it  did  not  own  or  maintain  the 
2200-volt  wire  but  simply  sold  and  delivered  electric  current 
to  the  Union  Gas  and  Electric  Company  to  be  transmitted 
over  this  wire,  in  no  event  can  it  be  held  to  be  liable  even 
though  it  be  shown  that  said  wire  was  defective  in  the  re- 
spects charged  in  the  declaration.  While  this  question  is 
eliminated  from  the  case  as  presented  by  the  record  now 
before  us  by  reason  of  the  fact  that  there  is  no  evidence 
tending  to  prove  the  negligence  charged  in  the  declaration 
against  the  plaintiff  in  error,  inasmuch  as  the  judgments  of 
the  Appellate  and  circuit  courts  must  be  reversed  for  the 
errors  above  indicated  and  the  cause  remanded,  the  ques- 
tion may  become  important  on  another  trial  under  the  issue 
presented  by  the  third  additional  replication  to  the  second 
additional  plea  and  the  rejoinder  thereto.  In  support  of 
this  contention  plaintiff  in  error  relies  upon  the  following 
uncontradicted  facts  proven  on  the  trial  of  the  case : 

Plaintiff  in  error  is  engaged  in  the  business  of  generat- 
ing electric  current.  The  Union  Gas  and  Electric  Company 
has  a  franchise  from  the  city  of  Bloomington  granting  it 
the  right  to  use  the  streets  of  that  city  for  the  purpose  of 
distributing  electric  current.  The  Union  Gas  and  Electric 
Company  owned  the  2200-volt  wire  across  which  the  tele- 
phone wire  fell,  forming  the  connection  with  the  wires  of 
the  city.  Plaintiff  in  error  sold  electric  current  to  the  Un- 
ion Gas  and  Electric  Company,  which  was  delivered  to  it 
upon  this  wire  at  the  plant  of  plaintiff  in  error.  Such  cur- 
rent was  measured  by  two  meters, — one  on  the  inside  of 
the  plant  belonging  to  plaintiff  in  error,  and  the  other  just 
outside  the  plant  where  the  current  was  delivered,  belong- 


628     Pressley  v.  Bloom.  &  Normal  Ry.  Co.      [271  III. 

ing  to  the  gas  company.  Plaintiff  in  error  was  paid  by  the 
gas  company  for  the  current  so  furnished  and  had  no  con- 
trol over  the  current  after  it  was  delivered  to  the  gas  com- 
pany, except  that  it  could  stop  the  same  entirely  by  switch- 
ing the  current  off  the  gas  company's  wire. 

The  question  presented  is  whether  a  generating  com- 
pany which  sells  electricity  to  a  distributing  company  to 
be  carried  over  the  wires  of  the  latter  and  delivers  the 
current  at  its  plant  to  such  distributing  company,  is  liable, 
under  such  circumstances,  for  injuries  resulting  from  the 
escape  of  the  current  from  the  wires  of  the  distributing 
company.  This  precise  question  has  never  been  determined 
in  this  State  and  has  been  passed  upon  by  the  courts  of 
but  few  of  the  other  States  of  the  Union.  The  pioneer  case 
seems  to  be  that  of  Thomas'  Adtnr,  v.  Maysville  Gas  Co, 
1 08  Ky.  224,  where  it  was  held  that  a  corporation  which 
generates  and  sends  electricity  into  the  wires  of  a  street 
railway  company  is  chargeable  with  the  duty  to  see  that 
such  wires  are  properly  insulated,  and  it,  as  well  as  the 
street  railway  company,  is  liable  for  failure  to  perform  that 
duty  if  a  person  is  killed  because  the  wires  are  not  prop- 
erly insulated.  The  conclusion  reached  in  that  case  by  a 
divided  court  is  based  upon  the  ground  that  the  rules  which 
apply  to  the  sale  and  delivery  of  other  commodities  do  not 
apply  to  electricity  because  of  its  well  known  dangerous 
character,  and  that  an  electric  current  could  not  be  deliv- 
ered from  the  generating  company  to  the  street  railway 
company  and  placed  in  the  possession  and  under  the  control 
of  the  latter.  It  was  there  held  that  from  the  verv  nature 
of  electricity  the  control  of  the  current  remains  with  the 
generating  company.  This  decision  has  been  followed  and 
approved  by  the  Kentucky  court  in  later  cases. 

In  Pickeisen  v.  Wheeling  Electrical  Co,  67  W.  Va. 
335>  and  in  Perry  v.  Ohio  Valley  Electric  Raihvay  Co.  y2 
id.  282,  the  Supreme  Court  of  Appeals  of  West  Virginia 
took  the  contrary  view.    In  the  Pickeisen  case  the  Wheel- 
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ing  Electrical  Company  of  Wheeling,  West  Virginia,  sold 
electric  current  to  the  Bridgeport  Electrical  Company  of 
Bridgeport,  Ohio,  to  be  used  by  it  in  lighting  the  streets 
of  Bridgeport,  delivering  the  electric  current  from  the  wire 
of  the  Wheeling  company  to  the  wire  of  the  Bridgeport 
company  at  a  point  where  the  wires  of  the  two  compa- 
nies met  at  a  bridge  across  the  Ohio  river.  A  wire  of  the 
Bridgeport  company  conveying  the  electric  current  along  a 
street  in  Bridgeport  became  grounded  and  killed  Fickeisen's 
intestate.  The  court  held  that  the  Wheeling  company  was 
not  liable.  The  basis  of  the  holding  in  the  Fickeisen  case 
is  directly  contrary  to  that  in  the  Thomas  case,  supra.  In 
the  Fickeisen  case  the  West  Virginia  court  held  that  the 
delivery  of  the  electric  current  was  actually  made  at  the 
bridge  end  where  the  wires  of  the  Wheeling  company  ended 
and  those  of  the  Bridgeport  company  began ;  that  the  con- 
trol of  the  Wheeling  company  there  ceased  and  that  of 
the  Bridgeport  company  began,  and  that  from  that  point 
the  wires  of  the  Bridgeport  company  constituted  the  vehicle 
for  the  conveyance  of  the  current  as  the  property  of  the 
latter  company.  The  West  Virginia  court  followed  and  ap- 
proved the  Fickeisen  case  in  Perry  v.  Ohio  Valley  Electric 
Railway  Co,  supra. 

The  same  question  was  also  decided  in  Hoffman  v. 
Leavenworth  Light,  Heat  and  Power  Co.  91  Kan.  450.  In 
that  case  a  minor  son  of  Hoffman  died  as  the  result  of  an 
electric  shock  received  by  touching  a  windlass  attached  to 
an  electric  light  pole  situated  on  the  Fort  Leavenworth  mili- 
tary reservation.  The  light  company  furnished  the  electric 
current  for  lighting  the  reservation,  the  poles,  wires  and 
appliances  being  owned  and  controlled  by  the  government. 
The  light  company  under  its  contract  was  also  required  to 
maintain  the  arc  lamps.  From  one  of  the  wires  on  the 
pole  where  the  injury  occurred  the  insulation  had  worn  off, 
the  wire  had  become  looped  over  an  iron  step  at  the  side 
of  the  pole,  and  the  chain  of  the  windlass  had  come  in  con- 
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tact  with  this  step  and  had  become  charged  with  electricity. 
In  determining  the  question  of  the  liability  of  the  light 
company  the  Kansas  court  exhaustively  reviewed  the  cases 
having  any  bearing  on  the  question,  including  the  Thomas 
case,  supra,  and  the  Fickeisen  case,  supra,  and  in  deciding 
that  the  light  company  was  not  liable  for  the  injury,  said : 
"The  question  of  the  defendant's  liability  is  a  new  one  in 
this  State  and  must  be  decided  in  accordance  with  estab- 
lished principles.  Two  of  these  principles  are,  that  one 
shall  so  use  his  own  as  not  to  injure  another,  and  that  the 
law  demands  only  what  is  reasonable,  under  the  circum- 
stances, to  avert  such  injury.  The  furnishing  of  electric 
current  to  distant  places  is  a  necessity  of  modem  civic  and 
industrial  life,  but  it  is  in  strict  line  with  the  dictates,  alike, 
of  law,  morals  and  humanitarianism  that  one  who  gener- 
ates and  sells  this  dangerous  agency  should  use  proper  care 
to  avoid  resulting  harm.  When  such  power  is  simply  fur- 
nished to  a  responsible  party  for  use  in  a  system  of  poles, 
wires  and  appliances  owned  and  controlled  by  such  party 
and  in  proper  condition  to  receive  the  current  safely,  the 
furnishing  party  is  not  required  to  maintain  inspection  or 
to  see  at  its  peril  that  such  equipment  is  kept  safe,  but  so 
long  as  not  chargeable  with  knowledge  of  defect  therein  it 
may  justly  and  reasonably  assume  that  such  safety  will  be 
maintained, — justly  and  reasonably  because  the  using  com- 
pany is  presumed  to  act  in  accordance  with  prudence  and 
safety  until  the  contrary  appears.  The  fact  that  in  furnish- 
ing such  power  for  arc  lighting  the  seller  undertakes  to 
supply  and  maintain  the  necessary  lamps  and  carbons  does 
not  change  the  rule,  for  such  party  has  the  same  right  as 
before  to  assume  that  the  purchaser  will  act  with  due  care. 
In  order,  therefore,  to  hold  the  seller  liable  it  must  appear 
that  it  continued  to  furnish  and  turn  on  the  dangerous  cur- 
rent after  knowing  that  the  purchaser  had  permitted  the 
equipment  to  become  defective.  From  the  time  of  acquir- 
ing such  knowledge  the  seller's  contract  duty  cannot  be  re- 
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quired  save  on  condition  that  such  defect  be  remedied,  for 
otherwise  it  must  thenceforward  furnish  a  dangerous  force, 
knowing  that  life  and  limb  may  be  imperiled  by  reason  of 
such  defect,  which  neither  a  contract  nor  the  law  nor  the 
common  instincts  of  humanity  could  require  of  anyone." 

We  agree  with  the  conclusion  reached  in  the  Pickeisen 
case,  stipra,  as  the  same  is  modified  by  Hoffman  v.  Leaven- 
worth Light,  Heat  and  Power  Co,  supra.  While  account 
must  be  taken  of  the  well  known  dangerous  character  of 
electricity,  a  generating  company  should  not  be  held  liable 
for  every  injury  resulting  from  the  negligence  of  a  respon- 
sible distributing  company  to  whom  it  sells  and  delivers 
electric  current. 

The  evidence  in  this  record  does  not  tend  to  establish 
the  fact  that  plaintiff  in  error  used  or  controlled  the  wire  in 
question.  The  fact  that  plaintiff  in  error,  when  requested 
by  the  gas  company  to  do  so,  had  made  repairs  upon  the 
wires  of  the  gas  company  does  not  alter  the  case.  This 
same  situation  was  present  in  the  Pickeisen  case,  and  we 
concur  in  the  conclusion  there  reached  that  it  does  not  af- 
fect the  question  of  liability  of  the  generating  company. 

Whether  defendant  in  error's  intestate  was  guilty  of 
contributory  negligence  under  the  circumstances  was  a  ques- 
tion of  fact  for  the  jury.  The  city  maintained  its  own 
plant  for  street  lighting.  Electricity  was  generated  at  this 
plant  only  in  the  night  time  and  during  the  day  no  current 
was  generated  or  distributed  over  the  city's  wires.  Press- 
ley  was  employed  by  the  city,  and  was  engaged,  at  the 
time  of  his  death,  in  trimming  the  street  lamps.  He  was 
doing  this  work  in  the  da)^ime  and  at  a  time  when  the 
city's  plant  was  not  generating  electric  current.  Whether, 
under  these  circumstances,  it  was  incumbent  upon  Pressley 
to  take  all  the  usual  precautions  customary  to  be  taken  by 
men  engaged  in  doing  work  about  live  electric  wires  was  a 
question  for  the  jury  to  determine  under  proper  instructions 
from  the  court. 
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Immediately  prior  to  the  last  trial  the  case  was  dis- 
missed as  to  the  Kinloch-BIoomington  Telephone  Company. 
The  declaration  in  each  count  alleged  that  the  telephone  wire 
which  fell  was  owned,  maintained  and  controlled  by  the 
Kinloch-BIoomington  Telephone  Company  and  was  used  by 
it  as  a  part  of  its  telephone  system,  and  this  averment  re- 
mained in  the  declaration,  without  any  change,  after  the 
case  was  dismissed  as  to  the  telephone  company.  The  un- 
disputed evidence  shows  that  this  wire  was  not  owned  by 
the  Kinloch-BIoomington  Telephone  Company,  and  it  is  con- 
tended that  this  constitutes  a  fatal  variance  between  the 
declaration  and  the  proof.  If  plaintiff  in  error  was  guilty 
of  the  negligence  charged  against  it  in  the  declaration  it 
is  immaterial  to  whom  the  wire  belonged  which  fell  across 
the  2200-volt  wire,  and  plaintiff  in  error  would  be  liable 
without  regard  to  whether  the  negligence  of  another  com- 
pany contributed  to  the  injury  complained  of.  This  did 
not  constitute  a  fatal  variance.  Postal  Telegraph-Cable  Co. 
V.  Likes,  225  HI.  249. 

Plaintiff  in  error  complains  of  the  court's  refusal  to 
submit  to  the  jury  three  special  interrogatories.  The  re- 
quest was  made  in  the  form  of  a  written  motion  which  con- 
tained the  interrogatories  but  which  was  not  accompanied 
by  the  interrogatories  in  separate  form  proper  to  be  sub- 
mitted to  the  jury  in  case  the  motion  should  be  allowed. 
The  failure  to  thus  present  the  interrogatories  to  the  court 
was  sufficient  ground  to  warrant  the  denial  of  the  motion. 
The  motion  was  properly  denied,  however,  for  the  reason 
that  the  interrogatories  were  improper.  Each  of  these 
interrogatories  asked  for  findings  as  to  evidentiary  facts. 
Had  the  jury  by  the  first  interrogatory  been  requested  to 
find,  simply,  whether  Pressley  was  in  the  exercise  of  due 
care  and  caution  for  his  own  safety  at  the  time  of  his  in- 
jury and  death  it  would  have  been  proper  as  calling  for 
a  finding  of  an  ultimate  fact.  To  request  that  they  find 
whether  he  was  in  the  exercise  of  due  care  and  caution  in 
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failing  to  use  appliances  to  insulate  himself  is  calling  for  a 
finding  upon  an  evidentiary  fact.  The  second  and  third  in- 
terrogatories are  so  plainly  requests  for  findings  of  eviden- 
tiary facts,  and  not  of  ultimate  facts,  that  it  is  unnecessary 
to  discuss  them. 

Complaint  is  made  of  the  action  of  the  court  in  giving 
four  instructions  asked  on  behalf  of  defendant  in  error  and 
in  refusing  to  give  twenty  instructions  asked  on  behalf  of 
plaintiff  in  error.  The  court  erred  in  giving  three  of  the 
instructions  complained  of  on  behalf  of  defendant  in  error 
and  in  refusing  to  give  three  asked  on  behalf  of  plaintiff 
in  error. 

The  first  given  instruction  states  that  if  plaintiff  in  er- 
ror manufactured  electric  current  and  delivered  the  same  to 
the  Union  Gas  and  Electric  Company  at  plaintiff  in  error's 
plant  and  such  current  was  delivered  to  the  customers  of 
the  Union  Gas  and  Electric  Company,  and  if  plaintiff  in 
error  failed,  under  the  circumstances,  to  safeguard  and  pro- 
tect the  said  wire  from  communicating  such  current  to  the 
city's  wires  and  by  reason  thereof  plaintiff's  intestate  was 
killed,  then  plaintiff  in  error  is  liable.  For  reasons  hereto- 
fore given  it  was  erroneous  to  give  this  instruction.  For 
the  same  reason  the  third  given  instruction  was  erroneous. 

The  sixth  given  instruction  told  the  jury  that  the  care 
required  of  Pressley  was  such  as  a  reasonably  prudent  per- 
son would  exercise.  It  is  complained  that  this  instruction 
disregards  entirely  Pressley 's  experience  in  electrical  work 
and  his  special  knowledge  of  the  dangers  incident  thereto. 
The  instruction  should  have  stated  that  the  care  required  of 
Pressley  was  such  as  a  reasonably  prudent  person  of  like 
experience  would  exercise,  and  it  was  error  to  give  it  in  the 
form  in  which  it  was  asked. 

The  first  refused  instruction  stated  that  plaintiff  in  er- 
ror was  not  an  insurer  of  the  safety  of  wires  nor  of  the 
public  against  accidents,  and  if  they  believed  the  death  of 
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Pressley  was  the  result  of  an  accident  which  could  not  have 
been  foreseen  by  plaintiff  in  error  they  should  find  it  not 
guilty.  The  eighth  refused  instruction  stated  that  if  Press- 
ley  was  experienced  in  the  business  in  which  he  was  en- 
gaged at  the  time  of  his  death  and  was  acquainted  with 
and  realized  the  dangerous  properties  of  electricity,  then  he 
was  chargeable  with  a  higher  degree  of  care  and  caution 
for  his  own  safety  than  one  not  acquainted  with  the  dan- 
gerous properties  of  electricity.  The  twenty-fifth  refused 
instruction  stated  that  the  jury  had  no  right  to  assume  that 
the  insulation  on  the  2200-volt  wire  was  defective  or  im- 
proper merely  because  Pressley  was  injured  by  the  electric 
current,  and  that  this  charge  in  the  declaration  must  be 
proven  by  proper  evidence  and  cannot  be  presumed  or  con- 
jectured. These  instructions  were  proper  and  should  have 
been  given. 

We  do  not  deem  it  necessary  to  enter  into  a  detailed 
discussion  of  the  other  instructions  given  and  refused  which 
are  complained  of.  Although  an  unusual  number  of  in- 
structions were  asked,  we  have  carefully  considered  each 
of  those  concerning  which  complaint  has  been  made,  and, 
aside  from  the  instances  above  pointed  out,  we  find  no  er- 
ror in  the  action  of  the  court  in  giving  and  refusing  in- 
structions. 

Because  of  the  error  in  overruling  plaintiff  in  error's 
demurrer  to  the  replication  to  its  second  additional  plea  and 
for  the  failure  of  the  court  to  give  the  peremptory  instruc- 
tion, the  judgment  of  the  Appellate  Court  and  the  judg- 
ment of  the  circuit  court  are  reversed  and  the  cause  is  re- 
manded  to  the  circuit  court.      ^^^^^^^  ^^^  remanded. 
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The  Modern  Woodmen  of  America  vs,  Mary  J.  Ny- 
QUisT,  Plaintiff  in  Error. — (Jennie  Nyquist,  Defend- 
ant in  Error.) 

Opinion  filed  February  i6,  ipi6. 

1.  Certiorari — the  judgment,  exclusive  of  costs,  must  exceed 
$1000  to  be  reviewable.  Under  section  121  of  the  Practice  act,  as 
amended  in  1909,  (Laws  of  1909,  p.  304,)  the  power  of  the  Su- 
preme Court  to  grant  writs  of  certiorari  in  actions  ex  contractu  is 
limited  to  cases  where  the  judgment,  exclusive  of  costs,  is  more 
than  $1000,  and  if  the  amount  of  the  judgment  in  such  a  case  is 
$1000  or  less,  the  case  can  be  brought  from  the  Appellate  Court 
to  the  Supreme  Court  only  upon  a  certificate  of  importance  by  the 
Appellate  Court. 

2.  Same — when  decree  on  a  bill  of  interpleader  cannot  be  re- 
viewed by  writ  of  certiorari.  If  the  amount  of  the  fund  in  contro- 
versy under  a  bill  of  interpleader  is  not  more  than  $1000,  a  judg- 
ment of  the  Appellate  Court  reversing  a  decree  granting  the  entire 
fund  to,  one  party  cannot  be  reviewed  by  the  Supreme  Court  by 
writ  of  certiorari  even  though  the  judgment  of  the  Appellate  Court 
awards  the  entire  fund  to  the  other  party ;  and  this  is  true  whether 
or  not  the  costs  are  to  be  paid  from  the  fund.  (Voigt  v.  Kersten, 
164  111.  314,  explained.) 

Writ  of  Error  to  the  Appellate  Court  for  the  Second 
District; — heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Rock  Island  county;  the  Hon.  Frank  D.  Ram- 
say, Judge,  presiding. 

J.  B.  &  J,  L.  OAKI.EAF,  for  plaintiff  in  error. 

SEARI.E  &  Marshall,  for  defendant  in  error. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court: 

The  Modern  Woodmen  of  America,  a  fraternal  bene- 
ficiary society,  filed  in  the  circuit  court  of  Rock  Island 
county  its  bill  of  interpleader  against  the  plaintiff  in  error, 
Mary  J.  Nyquist,  and  the  defendant  in  error,  Jennie  Ny- 
quist, adverse  claimants  for  the  proceeds  of  a  benefit  certifi- 
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cate  issued  by  the  society  to  Edward  A.  Nyquist  for  $1000, 
payable  at  his  death.  The  fund  was  paid  to  the  clerk  of  the 
court,  and  the  plaintiff  in  error  and  the  defendant  in  error 
filed  their  answers  setting  forth  their  claims  to  it.  The  is- 
sues were  referred  to  a  master  in  chancery  to  take  the  evi- 
dence and  report  the  same  with  his  conclusions  of  law  and 
fact.  He  took  the  evidence  and  reported  the  same,  together 
with  his  conclusion  that  the  plaintiff  in  error  was  entitled 
to  the  fund.  The  chancellor  overruled  the  exceptions  of 
the  defendant  in  error  to  the  findings  of  the  master  and  en- 
tered a  decree  awarding  the  fund  to  the  plaintiff  in  error, 
with  the  exception  of  the  court  costs,  which  the  decree 
found  were  to  be  paid  from  the  fund  by  agreement  of  the 
parties.  The  defendant  in  error  appealed  to  the  Appellate 
Court  for  the  Second  District,  and  that  court  reversed  the 
decree  and  remanded  the  cause,  with  directions  to  enter  a 
decree  awarding  the  fund  to  the  defendant  in  error,  with 
the  exception  of  said  costs,  which  were  to  be  paid  from  the 
fund.  The  plaintiff  in  error  filed  her  petition  for  a  writ  of 
certiorari  to  the  Appellate  Court,  to  which  no  reply  was 
made,  and  the  court,  upon  consideration  of  the  facts  al- 
leged in  the  petition,  awarded  the  writ. 

Section  90  of  the  Practice  act,  as  amended  in  1877,  pro- 
vided for  appeals  from  the  Appellate  Court  in  cases  where 
the  sum  or  value  in  controversy  exceeded  $1000,  exclusive 
of  costs.  Under  that  section,  construed  in  connection  with 
section  8  of  the  Appellate  Court  act,  appeals  from  the 
Appellate  Courts  were  entertained  by  this  court  where  the 
amount  involved  was  $1000,  and  on  a  bill  of  interpleader 
filed  by  a  fraternal  benevolent  organization  to  determine 
which  of  two  claimants  was  entitled  to  a  fund  of  $1000,  it 
was  held  that  an  order  of  the  court  that  part  of  the  amount 
should  be  paid  as  costs  did  not  reduce  the  amount  in  con- 
troversy so  as  to  affect  the  jurisdiction  of  this  court.  ( Voigt 
V.  Kersten,  164  111.  314.)  The  Practice  act  was  revised 
in  1907,  and  provided,  in  section  121,  what  classes  of  cases 
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might  be  appealed  from  the  Appellate  Courts  to  this  court. 
It  was  provided  that  appeals  should  lie  in  a  class  of  cases 
where  the  sum  or  value  in  controversy  exceeded  $tooo,  ex- 
clusive of  costs.  The  language  was  practically  the  same  as 
in  section  90  of  the  previous  act,  but  upon  a  consideration 
of  section  121  in  connection  with  other  provisions  of  the 
act  it  was  held  that  appeals  were  only  allowed  in  cases 
where  the  amount  in  controversy  exceeded  $1000.  {Alton 
V.  South  Chicago  City  Railway  Co,  236  111.  507.)  Sec- 
tion 121  was  amended  in  1909,  (Laws  of  1909,  p.  304,) 
and  by  it  the  power  of  this  court  to  grant  writs  of  certiorari 
in  actions  ex  contractu  is  limited  to  cases  where  the  judg- 
ment, exclusive  of  costs,  is  more  than  $1000.  Under  the 
present  statute  a  judgment  in  an  action  ex  contractu  which 
does  not  exceed  $1000  can  only  be  brought  from  the  Ap- 
pellate Court  to  this  court  for  review  where  the  Appellate 
Court  shall  grant  a  certificate  of  importance.  {LaMonte  v. 
Kent,  253  111.  230.)  The  present  statute,  unlike  the  former 
one,  which  allowed  an  appeal  from  an  Appellate  Court 
where  the  sum  or  value  in  the  controversy  exceeded  $1000, 
exclusive  of  costs,  now  limits  the  right  of  review  by  a  writ 
of  certiorari  to  cases  where  the  judgment,  exclusive  of  costs, 
shall  be  more  than  $1000.  The  decision  in  Voigt  v.  Ker- 
sten,  supra,  resulted  from  a  construction  of  the  former  act, 
by  which  the  right  of  appeal  was  governed  by  the  amount 
involved  in  the  litigation,  but  the  question  whether  the  same 
rule  would  apply  under  the  present  statute  is  not  considered, 
for  the  reason  that  if  the  judgment  should  be  regarded  as 
for  the  full  amount  of  the  fund  neither  the  judgment  of 
the  circuit  court  nor  of  the  Appellate  Court  exceeded  $1000. 
The  writ  of  certiorari  was  inadvertently  allowed,  and 

the  writ  of  error  is  dismissed.  it/  -^  j-      •      j 

Writ  dismissed. 
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Thk  Central  Union  Telephone  Company,  Appellee,  vs. 

B.  H.  Onken  et  al.  Appellants. 

Opinion  Hied  February  i6,  ipj6, 

L, Corporations — when  all  of  a  corporation's  property  should 
be  assessed  by  the  local  authorities.  If  a  corporation  is  organized 
for  purely  manufacturing  and  mercantile  purposes  or  for  either  of 
such  purposes,  all  of  its  property,  including  its  franchise,  is  liable 
to  assessment  for  taxation  by  the  local  authorities,  but  if  it  is  not 
organized  for  such  purposes  then  its  capital  stock  and  franchise 
are  assessable  by  the  State  Board  of  Equalization. 

2.  Same — when  the  franchise  of  a  telephone  company  is  not 
assessable  by  local  ctssessor.  If  the  main  purpose  for  which  a  tele- 
phone company  is  organized  is  the  construction  or  acquiring  by 
lease  or  purchase  of  telephone  lines  and  the  operation  and  main- 
tenance of  telephone  lines  and  exchanges,  its  franchise  is  not  as- 
sessable by  the  local  assessor,  even  though  one  of  its  declared 
objects  of  organization  is  the  manufacture  and  sale  of  telephones 
and  telephone  apparatus. 

Appeal  from  the  Circuit  Court  of  Peoria  county;  the 
Hon.  John  M.  NiEhaus,  Judge,  presiding. 

W.  T.  Whiting,  for  appellants. 

Stevens,  Miller  &  Elliott,  (Herrick,  Allen  & 

Martin,  of  counsel,)  for  appellee. 

Mr.  Chief  Justice  Farmer  delivered  the  opinion  of 
the  court : 

This  is  an  appeal  from  a  decree  of  the  circuit  court  of 
Peoria  county  perpetually  enjoining  the  collection  of  a  tax 
assessed  by  the  town  assessor  of  the  Town  of  the  City  of 
Peoria  (its  corporate  limits  and  the  corporate  limits  of  the 
city  of  Peoria  being  co-extensive)  upon  the  franchise  of 
the  Central  Union  Telephone  Company,  appellee. 

The  telephone  company  in  the  spring  of  19 14  filed  with 
the  town  assessor  a  schedule  of  personal  property  owned  by 
it.    A  tax  amounting  to  $18,821  was  extended  against  the 
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valuation  of  this  property  and  was  paid.  After  the  filing 
of  the  schedule  of  the  company's  personal  property  the  as- 
sessor assessed  its  franchise  at  a  value  of  $50,000,  and  a 
tax  was  extended  against  this  assessment,  amounting  to 
$930.70.  This  tax  the  telephone  company  declined  to  pay, 
and  filed  a  bill  to  enjoin  its  collection  on  the  ground  that 
the  assessor  of  the  Town  of  the  City  of  Peoria  had  no  au- 
thority or  jurisdiction  to  assess  the  franchises  of  the  cor- 
poration, but  that  if  said  franchises  were  taxable  the  assess- 
ment could  only  be  made  by  and  through  the  instrumentality 
of  the  State  Board  of  Equalization.  The  bill  set  out  the 
charter  of  the  corporation  as  an  exhibit.  The  defense  set 
up  and  relied  upon  in  the  answer  was  that  the  Central  Un- 
ion Telephone  Company  was  organized  for  manufacturing 
and  mercantile  purposes  and  is  subject  to  the  laws  for  as- 
sessment and  taxation  governing  such  corporations.  Upon 
a  hearing  the  chancellor  sustained  the  bill,  held  the  tele- 
phone company  was  not  organized  for  purely  manufactur- 
ing or  mercantile  purposes  or  for  either  of  said  purposes, 
and  that  the  assessor  of  the  Town  of  the  Citv  of  Peoria 
had  no  right  or  authority  to  levy  or  assess  any  tax  or  impo- 
sition upon  the  franchise  of  the  corporation,  and  that  the 
tax  so  assessed  by  said  assessor  was  null  and  void.  It  was 
therefore  ordered  that  the  temporary  injunction  previously 
granted  be  made  perpetual  and  the  tax  authorities  perma- 
nently restrained  from  collecting  the  tax. 

Among  other  things  it  was  stipulated  between  the  par- 
ties on  the  hearing  that  the  objects  and  purposes  of  the 
corporation  as  set  forth  in  its  charter  are  as  follows :  "The 
object  for  which  it  is  formed  is  to  manufacture  and  sell 
telephones  and  all  apparatus  pertaining  thereto,  and  to  con- 
struct, acquire  by  purchase,  lease  or  otherwise  own  and 
operate  telephones,  telephone  exchanges,  telephone  and  tele- 
graph lines  and  offices,  and  all  rights,  franchises,  patents, 
machinery  and  apparatus  pertaining  thereto,  and  to  sell, 
lease  or  otherwise  dispose  of  the  same  or  any  part  thereof, 
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and  to  acquire,  own  and  dispose  of  stock  in  other  corpora- 
tions, and  generally  to  transmit  and  receive  signals  by  elec- 
tricity for  all  purposes,  and  to  do  a  telephone,  telegraph 
and  district  telegraph  business,  either  wholly  within  or 
wholly  without,  or  partly  within  and  partly  without,  the 
State  of  Illinois."  It  was  further  stipulated  that  pursuant 
to  its  charter  powers  the  corporation  has  acquired,  con- 
structed and  is  now  operating  telephone  lines  and  exchanges 
in  Illinois,  Indiana  and  Ohio;  that  it  is  conducting  an 
inter-State  and  intra-State  business;  that  by  authority  of 
ordinances  of  the  respective  municipalities  it  is  conducting 
a  telephone  and  exchange  business  in  fifty-five  or  more  cit- 
ies and  towns  in  Illinois,  including  the  city  of  Peoria  and 
the  whole  county  of  Peoria ;  that  the  corporation  has  never 
done  any  commercial  telegraph  business  nor  held  itself  out 
as  prepared  to  do  any  such  business;  that  no  tax  was  as- 
sessed by  the  State  Board  of  Equalization  upon  the  fran- 
chise of  appellee  for  the  year  1914. 

Counsel  for  appellants  say  the  only  question  to  be  de- 
termined is  whether  the  local  assessor  had  the  right  and 
authority  to  assess  the  franchise  of  appellee.  The  decision 
of  that  question  depends  upon  a  determination  whether 
appellee  was  incorporated  "for  purely  manufacturing  and 
mercantile  purposes  or  for  either  of  such  purposes."  If  it 
was,  all  its  property,  including  its  franchise,  was  liable  to 
assessment  for  taxation  by  the  local  authorities.  If  it  was 
not,  then  its  capital  stock  and  franchise  were  assessable  for 
taxation  by  the  State  Board  of  Equalization  only,  and  the 
tax  extended  on  the  assessment  of  appellee's  franchise  by 
the  local  assessor  is  invalid  and  its  collection  properly  en- 
joined. People  V.  National  Box  Co.  248  111.  141 ;  People 
V.  Lewy  Bros,  Co,  250  id.  613;  Miller,  Watt  &  Co,  v. 
O'Connell,  251  id.  260. 

Whether  a  corporation  is  organized  purely  for  manu- 
facturing and  mercantile  purposes,  or  for  either  of  such 
purposes,  is  to  be  determined  from  a  consideration  of  the 
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language  of  its  charter  and  the  language  of  the  statute.  It 
is  stipulated  that  in  pursuance  to  its  objects  and  purposes 
and  its  charter  powers  appellee  is  now  operating  telephone 
lines  in  three  States,  has  exchanges  in  fifty-five  or  more  cit- 
ies and  towns  in  Illinois  and  is  doing  an  inter-State  and 
intra-State  business.  In  our  opinion  it  cannot  be  said  ap- 
pellee was  organized  for  purely  manufacturing  or  mercan- 
tile pur))oses.  It  is  true,  one  of  the  objects  of  its  organiza- 
tion mentioned  is  the  manufacture  and  sale  of  telephones 
and  apparatus  pertaining  thereto,  but  it  is  perfectly  evident 
that  its  larger  purpose  was  the  construction  or  acquiring  by 
lease  or  purchase,  and  the  operatipn,  of  telephones,  tele- 
phone exchanges  and  lines,  which,  it  is  stipulated,  it  is  now 
doing  in  three  States. 

Whether  the  objects  of  a  corporation  set  forth  in  its 
charter  should  be  construed  to  make  it  a  manufacturing  cor- 
poration, within  the  meaning  of  the  statute,  was  considered 
in  Distilling  and  Cattle  Feeding  Co.  v.  People,  i6i  111.  loi. 
The  corporation  in  that  case  was  organized  to  carry  on  a 
general  business  of  distilling  and  rectifying  highwines,  al- 
cohol, spirits,  gins  and  whiskies  of  every  kind  and  descrip- 
tion and  deal  in  the  same,  also  to  engage  in  feeding  and 
dealing  in  cattle  and  other  live  stock.  The  capital  stock  of 
the  corporation  was  assessed  by  the  State  Board  of  Equali- 
zation, and  it  resisted  payment  of  the  tax  on  the  ground 
that  it  was  organized  purely  for  manufacturing  purposes 
and  the  State  board  had  no  authority  to  assess  it.  The 
court  said  it  was  clear  from  its  charter  that  the  corpora- 
tion was  not  organized  for  purely  manufacturing  purposes. 
The  court  .further  said :  "We  think  that  upon  a  fair  con- 
struction of  the  charter  the  appellant  company  was  not  or- 
ganized for  purely  manufacturing  purposes  but  for  other 
purposes  distinct  and  separate  from  pure  manufacturing, 
and  that  therefore  its  capital  stock  was  subject  to  taxation 
by  the  State  Board  of  Equalization."  Bvanston  Electric 
llhiminaHng  Co.  v.  Kochcrsperger,  175  111.  26,  and  Moline 
•      871  -  41 
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Water  Power  Co.  v.  Cox,  252  id.  348,  are  directly  in  point 
and  in  harmony  with  the  case  last  above  cited.  Kohlsaat  & 
Co.  V.  O'Connell,  255  111.  271,  People  v.  Federal  Security 
Co.  id.  561,  and  other  like  cases  cited  and  relied  upon  by 
appellants,  are  not  in  conflict  with  the  cases  we  have  above 
cited  and  afford  no  authority  to  sustain  the  proposition  con- 
tended for  by  appellants  in  this  case. 

The  decree  of  the  circuit  court  is  correct  and  It  is  af- 

^^^^^'  Decree  affirmed. 


David  Barrett,  Appellant,  vs.  The  Chicago  Terminal 
Transfer  Railroad  Company  et  al.  Appellees. 

Opinion  -filed  February  16,  ipi6. 

1.  Ejectment — effect  of  aMrmance  of  judgment  in  ejectment. 
The  affirmance  by  the  Supreme  Court  of  a  judgment  in  ejectment 
determines  adversely  to  the  appellant  all  questions  that  could  have 
been  raised  in  the  case,  as  well  those  going  to  the  jurisdiction  as 
those  going  to  the  regularity  of  the  proceedings,  and  the  record  is 
not  thereafter  subject  to  attack,  whether  collateral  or  direct. 

2.  Same — when  a  bill  to  enjoin  execution  of  ufrit  of  possession 
cannot  be  maintained.  Where  a  judgment  against  the  defendant 
in  an  ejectment  suit  has  been  affirmed  by  the  Supreme  Court  the 
defendant  is  not  entitled  to  maintain  a  bill  to  enjoin  the  execution 
of  a  writ  of  possession  on  the  ground  that  the  verdict  in  the  eject- 
ment suit  does  not  specify  the  estate  established  by  the  plaintiff. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Oscar  E.  Heard,  Judge,  presiding. 

P.  R.  BoYLAN,  for  appellant. 

Jesse  B.  Barton,  for  appellees. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court: 

The  Chicago  Terminal  Transfer  Railroad  Company  re- 
covered a  judgment  against  David  Barrett  in  an  action  of 
ejectment  for  certain  real  estate  in  Cook  county  and  catised 
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a  writ  of  possession  to  be  issued.  Thereupon  Barrett  filed 
a  bill  to  enjoin  the  execution  of  the  writ  on  the  ground  that 
the  verdict  did  not  specify  the  estate  established  by  the 
plaintiff  on  the  trial  and  that  the  judgment  based  on  such 
a  verdict  was  therefore  void.  The  complainant  had  ap- 
pealed from  the  judgment  in  the  ejectment  suit  and  it  had 
been  affirmed.  {Chicago  Terminal  Transfer  Railroad  Co. 
V.  Barrett,  265  111.  46.)  The  affirmance  of  the  judgment 
determined  adversely  to  the  appellant,  the  defendant  in  that 
case,  all  questions  that  could  have  been  raised  in  the  case,  as 
well  those  going  to  the  jurisdiction  as  those  going  only  to 
the  regularity  of  the  proceedings.  Such  affirmance  finally 
adjudicated  that  the  trial  court  had  jurisdiction  of  the  sub- 
ject matter  and  of  the  parties  and  had  proceeded  in  all  re- 
spects according  to  law.  The  record  was  not  thereafter 
subject  to  attack,  whether  collateral  or  direct.  The  objec- 
tion to  the  verdict  did  not,  however,  go  to  the  jurisdic- 
tion,— that  is,  to  the  authority  of  the  court  to  hear  and 
determine  the  cause.  The  circuit  court  having  authority 
to  hear  and  determine  cases  in  ejectment  and  having  ob- 
tained jurisdiction  of  the  persons  of  the  parties,  no  irregu- 
larity in  the  proceedings,  however  erroneous,  resulting  in  a 
judgment  for  one  party  or  the  other  as  to  the  right  to  the 
possession  of  the  property  involved,  will  render  the  judg- 
ment void.  Such  a  judgment  is  binding  on  the  parties  and 
on  every  other  court  unless  reversed  or  annulled  in  a  direct 
proceeding.  (Miller  v.  Roivan,  251  111.  344.)  The  judg- 
ment in  the  ejectment  suit  is  not  subject  to  collateral  attack. 
In  a  direct  attack  it  has  been  affirmed.  It  is  therefore  bind- 
ing on  the  appellant,  and  his  bill  seeking  to  enjoin  its  en- 
forcement  was  properly  dismissed.         ^^^^^^  ^^^^^^ 
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pellate Court  has  power  to  strike  bill  of  exceptions  if  it 
is  not  properly  in  the  record 23 
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APPEALS  AND  ZRRORS.—Continued,  page. 

freehold  is  not  involved  in  forcible  detainer  proceeding — 
Supreme  Court  will  decline  to  take  jurisdiction  though 
parties  do  not  raise  the  question 98 

a  general  motion  for  a  new  trial  saves  the  point  that  the 
venue  was  not  proved 138 

weight  of  the  evidence  is  not  considered  in  passing  upon  a 
motion  to  direct  a  verdict 154 

a  freehold  is  not  involved  in  controversy  over  boundary 
line  where  decree  does  not  purport  to  affect  title 178 

practice  of  giving  great  number  of  instructions  tends  only 
to  confuse  the  jury — when  Supreme  Court  may  decline 
to  consider  argument  on  instructions 181 

written  objections  to  collector's  application  for  judgment 
and  order  of  sale  are  part  of  the  record  and  need  not  be 
preserved  by  bill  of  exceptions 206 

when  appeal  is  perfected  the  parties  must  follow  it  with- 
out further  notice — when  action  of  court  in  restoring 
files  is  not  saved  for  review 216 

when  objection  that  appeal  bond  runs  to  wrong  party  can 
not  be  entertained 216 

there  must  be  a  final  judgment  or  decree  to  authorize  an 
appeal — ^final  judgment  defined 294 

an  order  vacating  a  decree  and  allowing  the  defendant  to 
plead  is  interlocutory — party  should  except  to  action  of 
court  in  vacating  a  judgment 294 

under  Workmen's  Compensation  act  of  191 1  appeal  does 
not  lie  from  county  court  to  circuit  court 325,  304 

county  court  has  jurisdiction  under  the  Workmen's  Com- 
pensation act  though  the  award  exceeds  $1000 304 

when  refusal  of  correct  instruction  is  not  harmful  error — 
court  is  not  required  to  give  substantial  repetitions  of 
instructions  already  given 329 

when  question  whether  several  tracts  have  substantially 
the  same  chain  of  title  cannot  be  considered  on  appeal. .  368 

when  point  relied  on  for  reversal  cannot  be  considered. . .  369 

when  the  defendants  cannot  raise  question  whether  several 
tracts  of  land  have  substantially  same  chain  of  title ....  374 

when  instruction  does  not  assume  that  the  defendant  was 
guilty  of  negligence — when  judgment  in  personal  injury 
case  cannot  be  sustained 438 

when  introducing  evidence  is  not  a  waiver  of  alleged  er- 
ror in  ruling  on  the  pleadings 438 

the  Supreme  Court  will  not  take  jurisdiction  upon  mere 
statement  of  counsel  that  a  constitutional  question  is  in- 
volved— when  Supreme  Court  will  not  take  jurisdiction.  480 
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APPEALS  AND  URRORS.—Continued.                                pacE- 
when  judgment  of  conviction  will  not  be  reversed  as  not 
supported  by  the  evidence — when  giving  instruction  de- 
fining accessory  is  not  error 515 

plaintiff  in  error  should  point  out  error  in  instruction 515 

what  does  not  justify  direct  appeal  to  Supreme  Court. . . .  544 
the  judgment,  in  actions  ex  contractu,  must  exceed  $1000 
to  be  reviewable  by  Supreme  Court  on  writ  of  certiorari 

under  section  121  of  Practice  act 635 ' 

when  decree  on  bill  of  interpleader  cannot  be  reviewed  by 

Supreme  Court  on  writ  of  certiorari 635 

effect  of  affirmance  of  judgment  in  ejectment — when  bill 
to  enjoin  execution  of  writ  of  possession  will  not  lie . . .  642 

ARREST  OF  JUDGMENT. 

when  motion  in  arrest  of  judgment  for  misnomer  of  the 
plaintiff  is  properly  overruled 360 

ASSESSMENT  FOR  TAXES. 

board  of  review  cannot  make  assessment  of  personal  prop- 
erty in  a  lump  sum 523 

when  all  of  property  of  corporation  should  be  assessed  by 
local  assessor — when  franchise  of  telephone  company  is 
not  assessable  by  local  assessor 638 

ATTESTATION.— See  WILLS. 

ATTORNEYS  AT  LAW. 

the  word  "attorney/*  as  commonly  used  and  understood, 
means  an  attorney  at  law — city  or  village  attorney  must 
be  a  licensed  attorney  at  law 233 

depositions  are  competent  evidence  in  a  disbarment  pro- 
ceeding— power  to  disbar  an  attorney  should  be  exer- 
cised according  to  the  rules  of  law 506 

what  is  grouhd  for  disbarring  an  attorney 506 

ATTORNEYS'  LIENS. 

when  attorney's  lien  attaches  to  copy  of  certificate  of  evi- 
dence in  hands  of  attorneys 270 

BANKS. 

section  life  of  Federal  Reserve  act  is  not  a  delegation  of 
legislative  power — Federal  Reserve  Board  acts  as  the 
mere  agent  of  Congress 100 
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BANKS.— Continued.  pace, 

power  of  Congress  to  create  banking  corporations — Con- 
gress has  no  express  or  implied  power  to  create  corpora- 
tion for  sole  purpose  of  acting  as  trustee loo 

section  ii^  of  Federal  Reserve  act  is  unconstitutional. ...  loi 

it  is  against  the  laws  of  Illinois  to  grant  permission  to  a 
national  bank  to  act  as  trustee,  executor  or  administra- 
tor of  estates loi 

effect  of  the  statute  protecting  depositors  against  embez- 
zlement by  insolvent  bankers — object  of  such  statute. . .  342 

the  statute  regards  the  substance  and  not  merely  the  form 
of  transactions  with  insolvent  bankers 342 

meaning  of  the  term  "deposit" — it  is  incumbent  on  accused 
banker  to  show  that  a  certificate  of  deposit  evidenced  a 
loan  and  not  a  deposit 343 

People  must  prove  insolvency  of  an  accused  banker — what 
evidence  competent  for  such  purpose 343 

stockholder  in  bank  which  is  appointed  executor  is  within 
section  8  of  Wills  act — he  may  be  required  to  testify  but 
the  appointment  of  the  bank  is  nullified 395 

BILLS  OF  EXCEPTIONS. 

when  bill  of  exceptions  is  not  properly  in  the  record — Ap- 
pellate Court  has  power  to  strike  bill  of  exceptions  if  it 
is  not  properly  in  the  record 23 

written  objections  to  collector's  application  for  judgment 
and  order  of  sale  are  part  of  the  record  and  need  not  be 
preserved  by  bill  of  exceptions 206 

BOARDS  OF  REVIEW. 

board  of  review  cannot  make  assessment  of  personal  prop- 
erty in  a  lump  sum 523 

what  must  be  shown  by  the  collector's  return  in  order  to 
charge  a  personal  tax  against  land 5^3 

BONDS. 

when  objection  that  appeal  bond  is  to  the  wrong  party  can 
not  be  entertained 216 

the  Forest  Preserve  act  of  1913  authorizes  the  issuing  of 
bonds — ordinance  of  forest  preserve  district  for  issuing 
bonds  must  be  published 45^ 

BOUNDARIES. 

freehold  is  not  involved  in  a  boundary  line  dispute  where 
decree  does  not  purport  to  affect  title 178 
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BUILDING  LINES.  pace. 

restrictions  on  the  use  of  property  owned  in  fee  are  not 

favored  and  will  not  be  enlarged  by  construction .• .   145 

what  restriction  in  instrument  does  not  prohibit  erection  of 
bungalow  on  rear  of  lots — owner  of  lots  has  right  to  re- 
subdivide  them  as  he  pleases I45 

BURDEN  OF  PROOF. 

accused  does  not  have  burden  of  proving  insanity 83 

BURGLARY. 

when  judgment  of  conviction  will  not  be  reversed  as  not 
supported  by  the  evidence — when  giving  instruction  de- 
fining accessory  is  not  error S^S 

CARRIERS.— See  RAILROADS. 

purpose  of  Carmack  amendment  to  Hepburn  act — shipper 
must  sue  the  carrier  which  first  receives  the  property  for 
inter-State  transportation 538 

Carmack  amendment  does  not  contemplate  that  connecting 
carriers  shall  issue  bills  of  lading 538 

CASES  CON-TROLLED  BY  OTHERS.— See  FORMER  CASES. 

People  V.  Cincinnati,  Lafayette  and  Chicago  Railroad  Co, 
270  111.  516,  controls  the  decision  in  People  v.  Cleveland, 
Cincinnati,  Chicago  and  St,  Louis  Railway  Co 189 

People  v.  Cleveland,  Cincinnati,  Chicago  and  St,  Louis 
Railway  Co.  (ante,  p.  195,)  controls  the  decision  in  Peo- 
ple v.  Illinois  Central  Railroad  Co 230 

CERTIORARL 

the  judgment  in  actions  ex  contractu  must  exceed  $1000 
to  be  reviewable  by  the  Supreme  Court  on  writ  of  cer- 
tiorari under  section  121  of  Practice  act 635 

when  decree  on  bill  of  interpleader  cannot  be  reviewed  by 
Supreme  Court  on  writ  of  certiorari 635 

CITIES.— See  MUNICIPAL  CORPORATIONS. 

CIVIL  SERVICE. 

when  State  Civil  Service  Commissioners  are  proper  parties 
to  mandamus  suit  to  compel  payment  for  services  of  em- 
ployee in  classified  service 503 

when  respondents  cannot  urge  that  petitioner  is  not  en- 
titled to  amount  claimed 503 
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CLOUD  ON  TITLE.                                                               page. 
removal  of  clouds  from  title  to  real  estate  is  a  proper  sub- 
ject of  equity  jurisdiction 320 

COCAINE. 

when  jury  are  authorized  to  find  that  sale  of  cocaine  was 

made  to  the  person  named  in  the  information 580 

burden  is  on  accused  to  show  that  sale  of  cocaine  was  on 

a  prescription — wh^  proof  that  bottles  of  cocaine  were 

found  in  defendant's  pantry  is  proper 580 

rule  as  to  admitting  statements  by  purchaser  of  cocaine  as 

to  who  sold  her  the  drug 581 

CONSPIRACY. 

when  indictment  for  conspiring  to  injure  another  is  suffi- 
cient— when  indictment  need  not  allege  means  by  which 
act  was  to  be  accomplished 180 

each  overt  act  is  a  renewal  or  continuance  of  the  conspir- 
acy— what  not  a  variance 180 

when  venue  of  indictment  for  conspiracy  is  not  proven. . .   180 

CONSTITUTIONAL  LAW. 

a  rightful  exercise  of  police  power  is  not  a  violation  of  the 
fourteenth  amendment  to  Federal  constitution 74 

when  courts  must  hold  statute  or  ordinance  void  as  not  a 
proper  exercise  of  police  power 74 

right  of  individual  to  pursue  lawful  calling 74 

sections  i  and  2  of  the  act  of  191 3,  relating  to  second-hand 
mattresses,  are  unconstitutional — such  sections  are  class 
legislation 74 

legislature  cannot  arbitrarily  destroy  property 75 

Congress  cannot  delegate  power  which  is  strictly  legisla- 
tive— Congress  may  confer  power  to  determine  whether 
a  law  applies 100 

section  i life  of  Federal  Reserve  act  is  not  a  delegation  of 
legislative  power — the  Federal  Reserve  Board  acts  as  a 
mere  agent  of  Congress 100 

power  of  Congress  to  create  banking  corporations — Con- 
gress has  no  power,  express  or  implied,  to  create  corpo- 
ration for  sole  purpose  of  acting  as  trustee 100 

section  11  A;  of  Federal  Reserve  act,  giving  national  banks 
the  power  to  act  as  executor,  administrator  or  trustee, 
is  unconstitutional loi 

it  is  in  contravention  of  the  laws  of  Illinois  to  grant  to 
a  national  bank  permission  to  act  as  trustee,  executor 
or  administrator loi 
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CONSTITUTIONAL  LAW  .--Continued.  pac«. 

what  must  be  proved  where  it  is  claimed  a  bill  was  not 
printed  before  its  passage 121 

the  Workmen's  Compensation  act  of  191 1  was  passed  in 
the  manner  required  by  the  constitution 325,  304,  121 

fourteenth  amendment  to  Federal  constitution  does  not  in- 
terfere with  police  power  of  the  State 382 

what  is  necessary  to  authorize  exercise  of  police  power  by 
the  State  to  abate  nuisances •. 382 

sections  2  and  8  of  act  to  prevent  spread  of  contagious  dis- 
eases among  animals  are  valid 382 

when  party  has  no  constitutional  right  to  a  hearing  before 
his  property  is  destroyed  by  the  State 382 

general  rule  as  to  power  to  enact  curative  laws — ^the  act 
of  191 5,  to  cure  defective  annexation  proceedings,  is  not 
invalid  as  special  legislation 412 

the  Forest  Preserve  act  of  191 3  is  not  an  act  to  regulate 
county  affairs — ^powers  of  counties  are  those  which  are 
prescribed  by  law 449 

legislature  may  create  any  kind  of  corporation  to  aid  in 
the  administration  of  public  affairs 449 

legislature  may  create  two  or  more  public  corporations  to 
be  managed  by  the  same  officers — the  legislature  has  full 
power  over  an  office  created  by  it 449 

what  does  not  render  the  Forest  Preserve  act  of  191 3  a 
local  or  special  law — the  test  in  determining  whether  a 
law  is  general 449 

Forest  Preserve  act  of  191 3  is  not  invalid  as  a  special  law 
regulating  elections  nor  as  a  law  authorizing  the  imposi- 
tion of  a  tax  for  a  private  purpose -  450 

Forest  Preserve  act  of  191 3  does  not  contai;i  matters  out- 
side the  scope  of  its  title — the  acquiring  of  lands  is  ger- 
mane to  the  purpose  of  such  act 450 

what  is  meant  by  the  ''subject"  of  an  act — Forest  Preserve 
act  of  1913  not  invalid  as  incapable  of  execution 450 

CONSTRUCTION. 

of  sections  i  and  2  of  act  of  191 3,  relating  to  second-hand 

mattresses,  as  being  unconstitutional 74 

rule  of  construction  where  it  is  claimed  an  amendatory  act 

does  not  identify  the  act  amended 82 

the  act  of  1903,  changing  terms  of  court,  is  valid  though 

words  "of  chapter  37"  must  be  rejected  as  surplusage. .     82 
section  56  of  the  act  relating  to  counties  was  not  repealed 

by  the  Roads  and  Bridges  act  of  1913 126 
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section  56  of  the  act  relating  to  counties  is  not  affected 
by  section  126  of  Roads  and  Bridges  act 126 

of  section  2  of  Evidence  act,  prohibiting  person  from  tes- 
tifying when  adverse  party  sues  or  defends  as  an  heir 
or  devisee 190 

when  section  13  of  the  Conveyances  act  cannot  be  resorted 
to  in  construing  a  will 254 

of  will,  as  passing  a  fee  simple  estate  subject  to  valid  ex- 
ecutory devises  over ^ 254 

of  the  Workmen's  Compensation  act  of  191 1,  as  to  when 
appeal  lies  to  county  court — no  appeal  lies  from  county 
court  to  circuit  court 304 

of  Workmen's  Compensation  act  of  191 3,  as  to  what  oc- 
cupations are  included  in  paragraph  (b)  oi  section  3 — 
meaning  of  word  "enterprise" 312 

of  provision  of  deed  for  easement  of  way 319 

the  construction  of  a  written  contract  is  a  matter  of  law — 
contract  construed  as  making  the  construction  company 
an  independent  contractor 354 

the  protection  of  the  Mines  and  Miners  act  is  not  limited 
to  miners  actually  working  or  going  to  work 360 

of  sections  2  and  8  of  act  to  prevent  spread  of  contagious 
diseases  among  animals,  as  being  valid 382 

cf  act  of  191 5,  to  cure  defective  annexation  proceedings, 
as  not  being  invalid  as  special  legislation 412 

of  sections  i  and  2  of  act  of  1872,  concerning  annexation, 
as  being  in  force 413 

of  Forest  Preserve  act  of  191 3,  as  being  vrflid 449,  450 

of  Forest  Preserve  act  of  191 3,  as  authorizing  issuing  of 
bonds  and  as  requiring  the  ordinance  for  the  issuing  of 
bonds  to  be  published 451 

of  section  50  of  the  Chancery  act,  as  not  authorizing  a  bill 
merely  to  convert  a  legal  estate  into  a  trust  estate 521 

of  jurat  to  affidavit,  as  showing  with  reasonable  certainty 
when  the  affidavit  was  sworn  to 580 

rule  of  ejusdem  generis  stated — when  bequest  of  "house- 
hold goods  and  other  chattel  property"  will  not  be  held 
to  cover  bank  account  and  certificates  of  deposit 614 

of  the  provision  of  a  will,  as  to  what  does  not  necessarily 
amount  to  power  of  sale — when  remainder  is  vested. ...  615 

CONTEMPT. 

what  is  necessary  in  order  to  purge  a  party  from  contempt 
of  court  for  failure  to  pay  alimony 278 
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CONTRACTS.  page. 

contract  construed  as  creating  an  appurtenant  easement . .  249 

it  is  not  essential,  in  equity,  that  the  instrument  creating 
an  easement  shall  describe  the  dominant  estate 249 

release  to  ancestor  of  expectancy  as  an  heir  extinguishes 
right  to  inherit 296 

expectancy  of  inheritance  may  be  released  by  parol  agree- 
ment— Statute  of  Frauds  is  no  defense 296 

agreement  by  prospective  heir  to  release  expectancy  must 
be  certain  and  unambiguous 297 

the  construction  of  a  written  contract  is  a  matter  of  law — 
when  acts  of  parties  cannot  be  proved  to  show  their  in- 
terpretation of  a  contract 354 

when  a  construction  company  is  an  independent  contractor 
under  its  contract — the  owner  of  premises  is  not  liable 
for  negligence  of  an  independent  contractor \  354 

a  donation  by  a  city  to  secure  the  location  of  a  State  insti- 
tution is  not  a  proper  corporate  purpose 602 

a  city  has  no  power  to  agree  to  furnish  water  to  State  in- 
stitution for  fifty  years  for  five  dollars 602 

a  city  cannot  be  estopped  to  repudiate  a  contract  which  it 
was  beyond  its  power  to  make 603 

CORPORATIONS.— See  MUNICIPAL  CORPORATIONS. 

stockholder  in  bank  which  is  appointed  executor  is  within 
section  8  of  Wills  act — he  may  be  required  to  testify  but 
the  appointment  as  executor  is  nullified 395 

in  absence  of  a  special  statute,  stockholders  cannot  testify 
for  the  corporation  against  heirs  or  devisees 395 

when  all  of  prbperty  of  corporation  should  be  assessed  by 
local  assessor — when  franchise  of  telephone  company  is 
not  assessable  by  local  assessor 638 

COSTS. 

effect  where  decree  registering  title  requires  the  applicant 
to  pay  all  the  costs 201 

COUNTIES.— See  TAXES. 

unearned  interest  on  bonds  is  not  an  "indebtedness**  with- 
in meaning  of  the  constitution 126 

section  56  of  act  relating  to  counties  was  not  repealed  by 
the  Roads  and  Bridges  act  of  1913 126 

section  40  of  the  act  relating  to  counties  authorizes  the 
county  board  to  submit  question  of  bond  issue  to  a  vote 
of  the  people 126 

a  duty  is  imposed  by  law  even  though  its  performance  is 
discretionary 126 
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COUI^TIZS,— Continued,  page. 

when  it  is  duty,  of  county  board  to  submit  to  voters  ques- 
tion of  issuing  bonds  to  aid  in  construction  of  roads 126 

county  board  may  aid  in  construction  of  system  of  roads 
throughout  the  county 126 

section  56  of  act  relating  to  counties  is  not  affected  by  sec- 
tion 126  of  Roads  and  Bridges  act 127 

powers  of  counties  are  those  prescribed  by  law — Forest 
Preserve  act  of  191 3  is  not  invalid  as  a  special  or  local 
law  regulating  county  affairs 449 

legislature  may  create  two  or  more  public  corporations  to 
be  controlled  by  the  same  officers 449 

COURTS.— See  APPEALS  AND  ERRORS;  EQUITY, 
rule  as  to  signing  bill  of  exceptions — ^Appellate  Court  has 

power  to  strike  bill  of  exceptions  if  it  is  not  properly 

in  the  record 23 

the  act  of  1903,  changing  terms  of  court,  is  valid  though 

words  "of  chapter  37"  must  be  rejected  as  surplusage. .     82 
jurisdiction  to  hear  election  contest  is  purely  statutory — 

county  court  cannot  hear  contest  of  election  on  question 

of  discontinuing  high  school  district 150 

what  is  necessary  in  order  to  purge  a  party  from  contempt 

of  court  for  failure  to  pay  alimony 278 

power  to  disbar  an  attorney  should  be  exercised  according 

to  rules  of  law — what  is  ground  for  disbarring  attorney .  506 

CRIMINAL  LAW. 

what  is  prejudicial  error  upon  the  trial  of  one  accused  of 
uttering  a  forged  note — when  evidence  offered  to  show 
guilty  knowledge  should  not  be  admitted 27 

when  giving  instruction  as  to  purpose  of  admitting  cer- 
tain notes  in  evidence  is  error 27 

when  motion  for  new  trial  should  be  allowed 27 

when  expert,  in  a  murder  trial,  should  be  allowed  to  state 
his  opinion  as  to  what  drug  accused  had  taken  before 
the  homicide  was  committed 82 

an  expert  should  be  allowed  to  apply  opinion  to  concrete 
case — when  expert  should  be  allowed  to  give  opinion  as 
to  what  accused  was  suffering  from 82 

the  accused  should  be  allowed  to  tell  at  what  time  he  put 
his  revolver  in  his  pocket — accused  should  be  allowed  to 
show  he  took  drug  involuntarily , 83 

when  instruction  is  erroneous  in  ignoring  the  defense  of 
self-defense — accused,  in  a  murder  trial,  does  not  have 
burden  of  proving  insanity 83 


656  INDEX.  [271 DL 
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court  should  not  permit  People  to  introduce  class  of  testi- 
mony denied  to  accused 83 

what  instruction  should  be  given  for  defendant  in  a  mur- 
der trial — one  may  act  without  intention 84 

one  may  intentionally  kill  without  being  guilty  of  murder — 
deliberate  use  of  a  deadly  weapon  does  not  always  im- 
ply malice • 84 

proof  must  show  that  offense  was  committed  in  the  county 
alleged — court  will  not  take  judicial  notice  that  certain 
streets  are  in  Chicago 138 

general  motion  for  a  new  trial  saves  the  point  that  the 
venue  was  not  proved — rule  as  to  impeaching  testimony 
of  one's  own  witness 138 

when  the  instructions  for  the  People  are  erroneous — the 
People's  instructions  should  not  refer  to  the  defendant's 
"claimed"  self-defense 138 

a  large  number  of  instructions  tends  to  confuse  rather  than 
aid  the  jury — when  instructions  are  properly  refused. . .   139 

when  an  indictment  for  conspiring  to  injure  another  is  suf- 
ficient— when  an  indictment  need  not  allege  means  by 
which  act  was  to  be  accomplished 180 

each  overt  act  is  a  renewal  or  continuance  of  the  conspir- 

acy-^what  not  a  variance 180 

*  when  venue  of  indictment  for  conspiracy  is  not  proven— 
when  remarks  by  attorney  as  to  absence  of  co-defendant 
are  improper 180 

practice  of  giving  great  number  of  instructions  tends  only 
to  cloud  the  issues — ^when  Supreme  Court  may  decline 
to  consider  argument  on  instructions 181 

effect  of  the  statute  protecting  depositors  against  embez- 
zlement by  insolvent  bankers — object  of  such  statute. . .  342 

the  statute  regards  the  substance  and  not  merely  the  form 
of  transactions  with  insolvent  bankers 342 

the  meaning  of  the  term  "deposit"  as  applied  to  banks — 
the  legislature  is  presumed  to  have  used  words  in  their 
ordinary  meaning 343 

it  is  incumbent  on  the  accused  to  show  that  certificate  of 
deposit  evidenced  a  loan  and  not  a  deposit 343 

burden  is  on  the  State  to  prove  insolvency  of  an  accused 
banker — what  is  competent  evidence  to  prove  insolvency 
of  banker 343 

when  fact  of  filing  petition  in  bankruptcy  is  competent  to 
prove  accused  banker  knew  he  was  insolvent 343 

question  of  insolvency  is  one  of  fact  for  the  jury — what  is 
a  proper  instruction  in  prosecution  of  banker 343 
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when  judgment  of  conviction  will  not  be  reversed  as  not 
supported  by  the  evidence — ^when  giving  instruction  de- 
fining accessory  is  not  error 515 

plaintiff  in  error  should  point  out  error  in  instruction 515 

when  time  affidavit  to  information  was  sworn  to  is  rea- 
sonably certain 580 

when  jury  are  authorized  to  find  that  sale  of  cocaine  was 
made  to  the  person  named  in  the  information 580 

burden  is  on  accused  to  show  that  sale  of  cocaine  was  on 
a  prescription — ^when  proof  that  bottles  of  cocaine  were 
found  in  defendant's  pantry  is  proper 580 

rule  as  to  admitting  statements  by  purchaser  of  cocaine  as 
to  who  sold  her  the  drug 581 

CROSS-BILL. 

court  not  required  to  permit  filing  of  cross-bill  which  has 
been  delayed  until  cause  stands  for  hearing 240 

CROSSINGS. 

damages  resulting  from  stopping  trains  at  crossing  cannot 
be  recovered  in  suit  by  one  railroad  to  cross  the  tracks 
of  another  at  grade 559 

CURATIVE  LAWS.— See  STATUTES. 

DAMAGES. 

plaintiff  in  an  action  for  damages  may  testify  that  her  de- 
ceased husband  supported  her  well 154 

it  may  not  be  prejudicial  to  defendant  to  allow  testimony 
as  to  what  property  the  deceased  left 155 

benefits  from  increased  travel  may  be  considered  in  deter- 
mining whether  the  premises  have  been  damaged  by  the 
construction  and  operation  of  elevated  railroad 490 

the  fact  that  value  of  property  for  certain  purpose  has  de- 
creased is  not  material  if  the  general  market  value  of 
the  premises  has  increased 490 

when  permitting  proof  of  increase  in  value  covering  period 
of  eight  years  is  not  error 490 

when  stipulation  need  not  be  incorporated  in  condemna- 
tion judgment — rwhen  rejection  of  evidence  of  alleged 
expert  is  proper  in  condemnation  suit 559 

damages  resulting  from  stopping  trains  at  crossing  cannot 
be  recovered  in  a  condemnation  suit  by  one  railroad  to 
cross  tracks  of  another  at  grade 559 

what  questions  as  to  damages  are  improper 559 

271  -  42 
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DEEDS.  PAGE, 

when  deed  to  homestead  premises  conveys  nothing — what 

evidence  does  not  show  resulting  trust 71 

restrictions  on  the  use  of  property  owned  in  fee  are  not 

favored  and  will  not  be  enlarged  by  construction 145 

what  restriction  in  instrument  does  not  prohibit  erection 

of  bungalow  on  rear  of  lots— owner  of  lots  has  right  to 

re-subdivide  them  as  he  pleases 145 

when  widow  has  no  standing  to  set  aside  deed  made  by 

husband  in  consideration  of  support 264 

provision  for  easement  of  way  construed — a  grantor  can 

not  grant  easement  over  lands  of  other  owners — what 

does  not  create  easement  by  prescription 319 

when  remainder  created  by  deed  is  vested  subject  to  being 

opened  to  let  in  other  remainder-men 476 

DEFENSES.— See  ACTIONS  AND  DEFENSES. 

DEFINITIONS. 

•police  power  defined 74 

executory  devise  defined 254 

final  judgment  defined 294 

DEPOSITIONS. 

depositions  are  admissible  in  a  disbarment  proceeding. . . .  506 

DISBARMENT. 

depositions  are  competent  evidence  in  a  disbarment  pro- 
ceeding— power  to  disbar  attorney  should  be  exercised 

according  to  the  rules  of  law 506 

what  is  ground  for  disbarring  an  attorney 506 

EASEMENTS. 

an  easement  will  not  be  construed  to  be  in  gross  if  it  can 

fairly  be  construed  to  be  appurtenant 249 

it  is  not  essentia],  in  equity,  that  the  instrument  creating 

an  easement  shall  describe  the  dominant  estate 249 

when  easement  of  passage  is  appurtenant 249 

provision  for  easement  of  way  construed — ^a  grantor  can 

not  grant  easement  over  lands  of  other  owners — what 

does  not  create  easement  by  prescription 319 

ELECTIONS. 

jurisdiction  to  hear  election  contest  is  purely  statutory — 
county  court  cannot  hear  contest  of  election  for  discon- 
tinuing high  school  district 150 
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ELECTIONS.— Co«/tnufd.                                                       page. 
statute  does  not  authorize  women  to  vote  for  committee- 
men or  for  delegates  to  the  national  convention  although 
the  legislature  might  have  authorized  such  vote 600 

ELECTRIC  COMPANIES. 

liability  of  a  generating  company  for  negligence  of  a  dis- 
tributing company  in  permitting  its  wires  to  become  and 
remain  in  defective  condition 622 

fact  that  generating  company  has  repaired  wires  of  dis- 
tributing company  does  not  change  rule  as  to  liability. .  622 

when  instruction  as  to  exercise  of  due  care  by  deceased 
should  contain  element  of  experience  as  an  electrician . .  622 

poor  insulation  of  an  electric  wire  should  not  be  presumed 
from  mere  fact  that  accident  occurred 623 

ELEVATED  RAILROADS. 

benefits  from  increased  travel  may  be  considered  in  deter- 
mining whether  the  premises  have  been  damaged  by  the 
construction  and  operation  of  elevated  railroad 490 

the  fact  that  value  of  property  for  certain  purpose  has  de- 
creased is  not  material  if  the  general  market  value  of 
the  premises  has  increased 490 

EJECTMENT. 

what  must  be  proved  by  one  claiming  title  under  the  Stat- 
ute of  Limitations Ii 

the  presumption  is  that  possession  is  subservient  to  rights 
of  owner  of  record  title— effect  where  the  original  pos- 
session was  permissive 11 

when  defense  of  adverse  possession  is  not  established 12 

effect  of  affirmance  of  judgment  in  ejectment — when  bill 
to  enjoin  the  execution  of  a  writ  of  possession  cannot 
be  maintained 642 

EJUSDEM  GENERIS. 

rule  of  ejusdem  generis  stated — when  bequest  of  "house- 
hold goods  and  other  chattel  property"  will  not  be  held 
to  cover  bank  account  and  certificates  of  deposit 614 

EMBEZZLEMENT. 

effect  of  the  statute  protecting  depositors  against  embez- 
zlement by  insolvent  bankers — object  of  such  statute. . .  342 

the  statute  regards  the  substance  and  not  merely  the  form 
of  transactions  with  insolvent  bankers 342 
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EMBEZZLEMENT.— Con/t«w£d.                                             page. 
it  is  incumbent  upon  accused  banker  to  show  that  certifi' 
cate  of  deposit  evidences  a  loan  and  not  a  deposit — the 
State  must  prove  insolvency  of  banker 343 

EMINENT  DOMAIN. 

when  statement  of  termini  in  articles  of  incorporation  will 
be  regarded  as  sufficient — ^plans  and  specifications  not  in- 
dispensable in  condemnation  proceeding 558 

when  the  question  of  effort  to  agree  on  compensation  is 
waived — when  denial  of  challenge  to  array  is  proper — 
when  it  is  not  error  to  admit  stipulation  in  evidence ....  558 

when  stipulation  need  not  be  incorporated  in  condemnation 
judgment — when  rejection  of  testimony  of  alleged  ex- 
pert is  proper 559 

damages  from  stopping  trains  at  grade  crossing  cannot  be 
recovered  by  senior  road  in  condemnation  by  junior  road  559 

what  questions  as  to  damages  are  improper 559 

EQUITY. 

exceptions  to  legal  conclusions  of  master  in  chancery  are 
neither  necessary  nor  proper 1 14 

when  court  of  equity  may  remove  apparent  lien  of  special 
assessment  judgment — ^when  collection  of  special  assess- 
ment may  be  enjoined  for  want  of  notice 173 

rule  for  closing  testimony  was  not  intended  to  bar  litigants 
from  fair  presentation  of  the  issues 239 

what  should  be  shown  where  inconsistent  amendment  of 
answer  is  sought  to  be  made  at  a  late  date 240 

when  court  may  deny  leave  to  file  cross-bill •. .  240 

when  widow  has  no  standing  to  set  aside  a  deed  made  by 
husband  in  consideration  of  support 264 

removal  of  clouds  from  title  to  real  estate  is  a  proper  sub- 
ject of  equity  jurisdiction 320 

when  party  has  no  constitutional  right  to  a  hearing  before 
his  property  is  destroyed — ^when  equity  will  not  interfere 
to  prevent  destruction  of  property 382 

when  existence  of  a  life  estate  is  no  obstacle  to  partition^— 
when  remainder  cannot  be  partitioned 476 

section  50  of  Chancery  act  does  not  authorize  a  bill  merely 
to  convert  a  legal  estate  into  a  trust  estate 521 

ESTOPPEL. 

filing  a  claim  for  services  as  housekeeper  does  not  estop 

party  from  subsequently  claiming  as  widow 577 

a  city  cannot  be  estopped  to  repudiate  a  contract  which  it 

was  beyond  its  power  to  make 603 
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what  must  be  proved  by  one  claiming  title  under  the  Stat- 
ute of  Limitations 1 1 

the  presumption  is  that  possession  is  subservient  to  rights 
of  owner  of  record  title ii 

what  is  prejudicial  error  upon  trial  of  one  accused  of  ut- 
tering forged  notes — ^when  the  evidence  offered  to  show 
guilty  knowledge  should  not  be  admitted 27 

allegation  in  application  to  register  title  that  the  premises 
were  vacant  must  be  proved — what  does  not  show  prem- 
ises were  vacant  when  application  was  filed 65 

when  son  of  decedent  is  incompetent  to  testify  in  suit  by 
administrator  to  set  aside  deed 71 

when  expert,  in  a  murder  trial,  should  be  allowed  to  state 
his  opinion  as  to  what  drug  the  accused  had  taken  be- 
fore the  homicide  was  committed 82 

an  expert  should  be  allowed  to  apply  opinion  to  concrete 
case — ^when  expert  should  be  allowed  to  give  opinion  as     • 
to  what  accused  was  suffering  from 82 

court  should  not  permit  People  to  introduce  class  of  testi- 
mony denied  to  the  accused 83 

when  accused  should  be  allowed  to  tell  at  what  time  he  put 
his  revolver  in  his  pocket — ^accused  should  be  allowed  to 
show  he  took  drug  involuntarily 83 

accused  does  not  have  burden  of  proving  insanity 83 

what  must  be  proved  where  it  is  claimed  a  bill  was  not 
printed  before  passage  by  legislature 121 

what  evidence  justifies  award  of  compensation 121 

proof  must  show  that  offense  was 'committed  in  the  county 
alleged — court  will  not  take  judicial  notice  that  certain 
streets  are  in  Chicago 138 

rule  as  to  impeaching  testimony  of  one's  own  witness 138 

what  question  goes  merely  to  credibility  of  a  witness  and 
not  to  his  testimony — when  wife  of  defendant's  agent  is 
competent  to  testify 154 

plaintiff  in  an  action  for  damages  may  testify  that  her  de- 
ceased husband  supported  her  well 155 

it  may  not  be  prejudicial  to  defendant  to  allow  testimony 
as  to  what  property  the  deceased  left 155 

general  rule  as  to  incompetency  of  wife  to  testify — what 
may  be  testified  to  by  wife  in  an  action  for  damages  for 
death  of  husband 155 

question  of  qualification  of  expert  is  largely  one  for  the 
trial  court — what  is  a  proper  subject  for  expert  testi- 
mony in  negligence  case 155 
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when  circular  issued  by  defendant  is  admissible 156 

what  is  not  a  variance  between  allegations  and  proof  in  a 
prosecution  for  conspiracy — when  venue  in  indictment 
for  conspiracy  is  not  proven 180 

statute  prohibiting  a  person  from  testifying  when  adverse 
party  sues  or  defends  as  an  heir  construed — when  heir 
and  devisee  is  a  competent  witness 190 

when  fact  that  defendant  to  application  to  register  title 
offered  no  evidence  of  her  interest  is  not  material 201 

what  evidence  in  proceeding  to  probate  will  is  sufficient  to 
show  death  of  testatrix — when  will  is  properly  admitted 
to  probate 217 

in  a  proceeding  to  register  title  proof  must  show  whether 
the  premises  are  occupied  or  unoccupied — what  sufficient 
proof  that  premises  are  occupied 285 

testimony  that  premises  are  "occupied"  means  whatever 
^         such  word  means  in  the  statute,  whether  it  be  construed 

to  mean  possession  or  not 285 

wlien  widow  may  testify  in  partition  suit — when  neither 
complainant  nor  cross-complainant  is  competent 296 

it  is  incumbent  upon  accused  banker  to  show  that  a  certifi- 
cate of  deposit  evidenced  a  loan  and  not  a  deposit 343 

People  must  prove  insolvency  of  an  accused  banker — what 
competent  to  prove  insolvency 343 

when  fact  of  filing  petition  in  bankruptcy  is  competent  to 
prove  accused  banker  knew  he  was  insolvent — question 
of  insolvency  is  one  of  fact  for  the  jury 343 

the  construction  of  a  written  contract  is  a  matter  of  law — 
when  acts  of  parties  cannot  be  proved  to  show  their  in- 
terpretation of  a  contract 354 

what  evidence  in  a  proceeding  to  register  title  is  sufficient 
to  show  that  premises  were  occupied 376 

what  proof  must  accompany  offer  of  an  abstract  of  title  in 
evidence  under  the  Torrens  law 376 

when  rule  that  court  will  take  judicial  notice  of  a  county 
office,  its  incumbent  and  seal  does  not  apply 377 

stockholder  in  bank  which  is  appointed  executor  is  within 
section  8  of  Wills  act — he  may  be  required  to  testify  but 
the  appointment  as  executor  is  nullified 395 

when  evidence  of  condition  of  body  of  deceased  may  be 
admitted  as  bearing  upon  the  controverted  question  as 
to  how  the  accident  occurred , 437 

benefits  from  increased  travel  may  be  considered  in  deter- 
mining whether  the  premises  have  been  damaged  by  the 
construction  and  operation  of  elevated  railroad 490 
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in  absence  of  a  statute,  stockholders  cannot  testify  for  the 
corporation  against  heirs  or  devisees 395 

fact  that  value  of  property  for  certain  purposes  has  de- 
creased is  not  material  if  the  general  market  value  of 
the  premises  has  increased 490 

when  permitting  proof  of  increase  in  value  covering  period 
of  eight  years  is  not  error 490 

depositions  are  admissible  in  a  disbarment  proceeding 506 

a  void  marriage  is  no  obstacle  to  a  valid  one — what  is  suf- 
ficient proof  that  no  divorce  was  obtained 577 

when  it  is  not  error  to  admit  stipulation  in  evidence  in  a 
condemnation  suit  by  one  railroad  to  cross  the  tracks  of 
another  at  grade 558 

when  rejection  of  testimony  of  alleged  expert  is  proper — 
what  questions  as  to  damages  are  improper  in  suit  by 
one  railroad  to  cross  tracks  of  another 559 

when  jury  are  authorized  to  find  that  sale  of  cocaine  was 
made  to  the  person  named  in  the  information 580 

burden  is  on  accused  to  show  that  sale  of  cocaine  was  on  a 
prescription — ^when  proof  that  bottles  of  cocaine  were 
found  in  defendant's  pantry  is  proper 580 

rule  as  to  admitting  statements  by  purchaser  of  cocaine  as 
to  who  sold  her  the  drug 581 

when  evidence  in  personal  injury  case  should  be  confined 
to  customary  and  approved  method  of  construction  and 
not  relate  to  proper  method 622 

poor  insulation  of  electric  wire  is  not  to  be  presumed  from  ♦ 
mere  fact  that  an  accident  occurred 623 

EXAMINERS.— See  REGISTRATION  OF  TITLE. 

EXECUTORS  AND  ADMINISTRATORS. 

when  son  of  decedent  is  incompetent  to  testify  in  suit  by 

administrator  to  set  aside  deed 71 

it  is  in  contravention  of  the  laws  of  Illinois  to  grant  to  a 
.  national  bank  permission  to  act  as  trustee,  executor  or 

administrator loi 

stockholder  in  bank  which  is  appointed  executor  is  within 
section  8  of  Wills  act — he  may  be  required  to  testify  but 
the  appointment  of  the  bank  is  nullified 395 

EXECUTORY  DEVISES.— See  WILLS. 

EXPERT  TESTIMONY.— See  EVIDENCE. 
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FEDERAL  RESERVE  ACT.— See  BANKS. 

FOREST  PRESERVES.  page. 

the  Forest  Preserve  act  of  191 3  is  not  an  act  to  regulate 
county  affairs  nor  is  it  invalid  as  a  local  or  special  law. .  449 

Forest  Preserve  act  of  191 3  is  not  invalid  as  a  special  law 
regulating  elections  nor  as  a  law  authorizing  the  imposi- 
tion of  a  tax  for  a  private  purpose 450 

Forest  Preserve  act  of  191 3  does  not  contain  matters  out- 
side the  scope  of  its  title — acquiring  of  lands  is  germane 
to  purpose  of  such  act 450 

Forest  Preserve  act  of  191 3  cannot  be  held  invalid  as  be- 
ing incapable  of  execution 450 

the  Forest  Preserve  act  of  191 3  authorizes  the  issuing  of 
bonds — ordinance  of  forest  preserve  district  authorizing 
the  issuing  of  bonds  must  be  published 451 

FORGERY. 

what  is  prejudicial  error  upon  trial  of  one  accused  of  ut- 
tering forged  notes — when  the  evidence  offered  to  show 
guilty  knowledge  should  not  be  admitted 27 

when  giving  instruction  as  to  purpose  of  admitting  certain 
notes  in  evidence  is  error 27 

when  motion  for  new  trial  should  be  allowed 27 

FORMER  CASES. 

People  V.  Rosenwald,  266  111.  548,  followed,  as  to  when  bill 
of  exceptions  is  not  properly  in  the  record 23 

Dragovick  v.  Iroquois  Iron  Co,  269  III.  478,  followed,  as  to 
fact  that  the  Workmen's  Compensation  act  of  191 1  was 
passed  in  manner  prescribed  by  constitution. .  .325,  304,  121 

Misch  V.  Russell,  136  111.  22,  distinguished,  as  to  when  the 
county  court  cannot  hear  contest  of  election 150 

People  V.  C,  L,  &  C.  R.  R.  Co.  270  111.  516,  followed,  as  to 
when  record  of  highway  commissioners  is  sufficient  and 
shows  determination  of  amount 221,  206 

People  V.  Illinois  Central  Railroad  Co,  266  111.  636,  distin- 
guished, as  to  when  record  of  county  board  shows  suf- 
ficient approval  of  levies 223 

McClelland  v.  McClelland,  176  111.  83,  distinguished,  as  to 
when  widow  has  no  standing  to  set  aside  deed  made  by 
husband  in  consideration  of  support 264 

Donough  V.  Garland,  269  III.  565,  followed,  as  to  rule  that 
a  release  to  an  ancestor  of  expectancy  as  an  heir  extin- 
guishes right  to  inherit 296 
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SchreMer  v.  Chase,  245  111.  395,  explained,  as  to  what  may 
be  testified  to  by  wife 155 

Kribs  V.  People,  82  111.  425,  and  Rauguth  v.  People,  186 
id.  93>  explained,  as  to  effect  of  statute  protecting  de- 
positors against  embezzlement  by  bankers 342 

Smith  V.  Goodell,  258  111.  145,  distinguished,  as  to  when  in- 
competency of  attesting  witness  is  removed  by  section  8 
of  the  Wills  act 395 

Gilltnan  v.  Chicago  Railways  Co.  268  111.  305,  explained, 
as  to  what  need  not  be  alleged  in  statement  of  claim  in 
municipal  court  for  a  tort 404 

Lingle  v.  West  Chicago  Park  Comrs.  222  111.  384,  and  Gray 
V.  Town  of  Cicero,  177  id.  459,  distinguished,  as  to  when 
improvement  cannot  be  made  local  by  later  ordinance. .  431 

People  V.  Rinaker,  252  111.  266,  distinguished,  as  to  what 
objections  to  the  Forest  Preserve  act  of  191 1  are  not 
tenable  as  to  the  Forest  Preserve  act  of  191 3 449,  450 

Askins  V.  Merritt,  254  111.  92,  distinguished,  as  to  when  re- 
mainder cannot  be  partitioned 476 

Brand  v.  Union  Elevated  R.  R.  Co.  258  111.  133,  and  Geo- 
hegan  v.  Same,  id.  352,  and  266  id.  482,  adhered  to,  as  to 
what  may  be  considered  in  determining  damage  to  prem- 
ises from  construction  and  operation  of  railroad. . . 490 

Williams  v.  Williams,  189  111.  500,  and  Simonson  v.  Hutch- 
inson, 231  id.  508,  distinguished,  as  to  when  specific  be- 
quests are  not  a  charge  upon  real  estate 526 

People  v.  Illinois  Central  Railroad  Co.  266  111.  636,  distin- 
guished, as  to  what  is  a  sufficient  approval  by  county 
board  of  road  and  bridge  taxes 553 

Mann  v.  People,  102  III.  346,  distinguished,  as  to  effect 
where  delinquent  list  covers  too  much  property 553 

L.  S.  &  M.  S.  Ry.  Co.  v.  C.  &  W.  I.  R.  R.  Co.  100  111.  21, 
distinguished,  as  to  what  questions  as  to  damages  are  im- 
propec  in  suit  by  one  railroad  to  bross  tracks  of  another.  559 

Richelieu  Hotel  Co.  v.  Encampment  Co.  140  111.  248,  Green 
Co.  V.  Blodgett,  159  id.  169,  and  Chicago  v.  University 
of  Chicago,  228  id.  605,  distinguished,  as  to  what  con- 
tracts a  city  has  no  power  to  make 603 

Taubenhan  v.  Dunz,  125  III.  524,  distinguished,  as  to  when 
will  does  not  give  wife  the  testator's  bank  account  and 
certificates  of  deposit  in  fee 615 

Voigt  V.  Kersten,  164  111.  314,  explained,  as  to  when  de- 
cree on  bill  of  interpleader  cannot  be  reviewed  by  the 
Supreme  Court  on  writ  gf  certiorari, 635 
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FREEHOLD.  page. 

freehold  is  not  involved  in  forcible  detainer  proceeding — 
Supreme  Court  will  decline  to  take  jurisdiction  though 
parties  do  not  raise  the  question 98 

a  freehold  is  not  involved  in  a  boundary  line  dispute  when 
decree  does  not  purport  to  affect  title 178 

FRAUD. 

a  representation  must  be  an  affirmance  of  a  fact  to  consti- 
tute fraud — ^breach  of  a  mere  promise  to  perform  does 
not  give  rise  to  action  for  fraud 584 

what  representation  by  insurance  company  does  not  relate 
to  a  fact 584 

an  action  for  fraud  and  deceit  must  be  begun  within  five 
years  from  time  cause  of  action  accrued 584 

what  is  meant  by  fraudulent  concealment  of  a  cause  of 
action — ^what  must  be  averred  in  replication  setting  up 
fraudulent  concealment 584 

when  rule  of  fraudulent  concealment  of  cause  of  action 
does  not  apply — effect  of  fiduciary  relation 584 

annual  acceptance  of  premiums  is  not  a  continuance  of  in- 
itial fraud  by  insurance  company 585 

GENERAL  ASSEMBLY. 

a  rightful  exercise  of  police  power  is  not  a  violation  of  the 

fourteenth  amendment  to  the  Federal  constitution 7^ 

legislature  cannot  abritrarily  destroy  property  under  the 

guise  of  a  police  regulation 75 

HARD  ROADS.— See  HIGHWAYS;  TAXES. 
HIGH  SCHOOLS.— See  SCHOOLS. 

HIGHWAYS. 

county  board  has  power  to  aid  in  constructing  system  of 
roads  throughout  the  county  and  may  submit  question  of 
bond  issue  to  a  vote 126 

section  56  of  act  relating  to  counties  is  not  affected  by  sec- 
tion 126  of  the  Roads  and  Bridges  act 127 

when  easement  of  passage  is  appurtenant 249 

effect  where  stakes  of  the  original  survey  of  streets  can 
not  be  located 270 

provision,  in  deed,  for  easement  of  way  construed — gran- 
tor cannot  grant  easement  over  lands  of  others — ^what 
does  not  create  easement  by  prescription , . . .  315 
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HOMESTEAD.  page. 

when  deed  to  homestead  premises  conveys  nothing — ^home- 

stead  premises  may  be  sold  with  consent  of  widow 71 

if  husband's  interest  in  land  is  a  life  estate,  only,  widow 

has  no  homestead  interest  therein 264 

when  widow  has  no  standing  to  set  aside  a  jdeed  made  by 

husband  in  consideration  of  support 264 

HOOF  AND  MOUTH  DISEASE.— See  ANIMALS. 

HUSBAND  AND  WIFE. 

if  husband's  interest  in  land  is  a  life  estate,  only,  widow 
has  no  homestead  interest  therein 264 

when  widow  has  no  standing  to  set  aside  a  deed  made  by 
husband  in  consideration  of  support 264 

a  void  marriage  is  no  obstacle  to  a  valid  one — what  is  suf- 
ficient proof  that  no  divorce  was  obtained 577 

filing  a  claim  for  services  as  housekeeper  does  not  estop 
party  from  subsequently  claiming  as  widow 577 

INDEPENDENT  CONTRACTORS.— See  CONTRACTS. 

INDICTMENT. 

when  indictment  for  conspiring  to  injure  another  is  suffi- 
cient— ^when  indictment  need  not  allege  means  by  which 
act  was  to  be  accomplished 180 

INHERITANCE  TAX. 

bequests  to  trustees  in  lieu  of  compensation  for  their  ser- 
vices are  subject  to  inheritance  tax 446 

INJUNCTION. 

when  court  of  equity  may  remove  apparent  lien  of  special 
assessment  judgment — when  equity  will  relieve  against 
judgment  obtained  by  false  return 173 

when  collection  of  special  assessment  may  be  enjoined. ...   173 

when  party  has  no  constitutional  right  to  a  hearing  before 
his  property  is  destroyed — when  equity  will  not  interfere 
to  prevent  destruction  of  property 382 

what  averment  in  answer  is  admitted  by  demurrer  in  suit 
to  enjoin  city  from  paying  claim  for  expenses  of  mayor.  546 

city  may  pay  legitimate  expenses  of  its  mayor  in  securing 
legislation  from  Congress  for  benefit  of  city — what  may 
be  paid  from  fund  for  contingent  expenses 546 

when  bill  to  enjoin  execution  of  writ  of  possession  cannot 
be  maintained — res  judicata 642 
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INJURIES.— Sec  NEGLIGENCE. 

I N  STRUCTION  S.  pace. 

when  instruction  as  to  purpose  of  admitting  certain  notes 
in  evidence  in  forgery  case  should  not  be  given 27 

instructions  in  murder  trial  should  not  ignore  the  defense 
of  self-defense — accused  does  not  have  burden  of  prov- 
ing insanity S4 

what  instruction  should  be  given  for  defendant — one  may 
act  without  intention S4 

one  may  intentionally  kill  another  without  being  guilty  of 
murder — deliberate  use  of  a  deadly  weapon  does  not  al- 
ways imply  malice 84 

when  the  instructions  for  the  People  are  erroneous — ^the 
People's  instructions  should  not  refer  to  the  defendant's 
"claimed"  self-defense 138 

large  number  of  instructions  tends  to  confuse  rather  than 
aid  the  jury — when  instructions  are  properly  refused. . .   139 

practice  of  giving  great  number  of  instructions  tends  only 
to  confuse  the  jury — when  Supreme  Court  may  decline 
to  consider  argument  on  instructions 181 

when  instruction  comparing  degree  of  mental  capacity  re- 
quired to  make  a  deed  and  a  will  should  be  given 190 

there  is  no  distinction  in  law  between  a  sound  mind  and  a 
disposing  mind 191 

when  instruction  as  to  exercise  of  due  care  in  boarding  a 
street  car  is  not  misleading — when  refusal  of  correct  in- 
struction is  not  harmful  error 329 

court  is  not  required  to  give  substantial  repetitions  of  in- 
structions already  g^ven 329 

what  is  a  proper  instruction  in  prosecution  of  banker  for 
receiving  deposit  when  he  knew  he  was  insolvent 343 

when  instruction  does  not  assume  that  the  defendant  was 
guilty  of  negligence 438 

when  giving  instruction  defining  accessory  is  not  error — 
plaintiff  in  error  should  point  out  error  in  instruction. . .  515 

when  an  instruction  as  to  exercise  of  due  care  by  deceased 
should  include  element  of  experience  as  an  electrician. .  622 

INSURANCE. 

what  representation  by  an  insurance  company  to  prospec- 
tive buyer  of  pohcy  does  not  relate  to  a  fact 584 

what  is  meant  by  fraudulent  concealment  of  the  cause  of 
action — what  must  be  averred  in  replication  setting  up 
fraudulent  concealment 584 

when  rule  of  fraudulent  concealment  does  not  apply 584 
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INSURANCE.— Con/inw^rf.  page. 

an  action  for  fraud  and  deceit  must  be  begun  within  five 
years  from  time  cause  of  action  accrued 584 

annual  acceptance  of  premiums  is  not  a  continuance  of  in- 
itial fraud  by  insurance  company 585 

INTEREST. 

unearned  interest  on  bonds  is  not  an  "indebtedness"  with- 
in meaning  of  the  constitution 126 

INTERPLEADER. 

when  decree  on  bill  of  interpleader  cannot  be  reviewed  by 
Supreme  Court  on  writ  of  certiorari  under  section  121 
of  the  Practice  act 635 

JUDGMENTS  AND  DECREES. 

there  must  be  a  final  judgment  or  decree  to  authorize  an 
appeal — ^final  judgment  defined 294 

an  order  vacating  a  decree  and  allowing  the  defendant  to 
plead  is  interlocutory — party  should  except  to  action  of 
court  in  vacating  a  judgment 294 

the  judgment  for  railroad  company's  road  and  bridge  tax 
should  be  limited  to  railroad  track  in  the  town — when 
judgment  for  county  tax  is  sufficient 327 

when  stipulation  as  to  method  of  construction  need  not  be 
incorporated  in  condemnation  judgment 559 

JUDICIAL  NOTICE. 

court  will  not  take  judicial  notice  that  certain  streets  are 
in  Chicago — proof  must  show  ofTense  was  committed  in 

the  county  alleged 138 

when  rule  that  court  will  take  judicial  notice  of  a  county 
office,  its  incumbent  and  seal  does  not  apply 377 

JURISDICTION. 

freehold  is  not  involved  in  forcible  detainer  proceeding — 
Supreme  Court  will  decline  to  take  jurisdiction  though 
parties  do  not  raise  the  question 98 

jurisdiction  to  hear  election  contest  is  purely  statutory — 
county  court  cannot  hear  contest  of  election  on  question 
of  discontinuing  high  school  district 150 

a  freehold  is  not  involved  in  a  boundary  line  dispute  where 
decree  does  not  purport  to  affect  title 178 

under  Workmen's  Compensation  act  of  191 1  appeal  does 
not  lie  from  county  court  to  circuit  court 325,  304 

what  does  not  justify  direct  appeal  to  Supreme  Court. . . .  544 
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JURISDICTION.— Con/inw^rf.  page. 

county  court  has  jurisdiction  under  Workmen's  Compen- 
sation act  of  191 1  though  award  exceeds  $1000 304 

removal  of  clouds  from  title  to  real  estate  is  a  proper  sub- 
ject of  equity  jurisdiction 320 

the  Supreme  Court  will  not  take  jurisdiction  on  the  mere 
statement  of  counsel  that  a  constitutional  question  is  in- 
volved— ^when  Supreme  Court  will  not  take  jurisdiction.  480 

privilege  of  a  defendant  to  be  sued  in  a  particular  place  is 
one  which  may  be  waived 480 

the  judgment  in  actions  ex  contractu  must  exceed  $1000 
to  be  reviewable  on  writ  6i  certiorari  by  the  Supreme 
Court  under  section  121  of  Practice  act 635 

when  decree  on  bill  of  interpleader  is  not  reviewable  by 
Supreme  Court  on  writ  of  certiorari 635 

LAPSED  LEGACIES.— See  WILLS. 

LIENS. 

when  attorney's  lien  attaches  to  copy  of  certificate  of  evi- 
dence in  the  hands  of  attorneys 270 

LIMITATIONS. 

what  must  be  proved  by  one  claiming  title  under  the  Stat- 
ute of  Limitations 11 

the  presumption  is  that  possession  is  subservient  to  rights 
of  owner  of  record  title — effect  where  the  original  pos- 
session was  permissive li" 

when  defense  of  adverse  possession  is  not  established 12 

statement  of  claim  in  municipal  court  in  action  of  fourth 
class  for  a  tort  need  not  allege  giving  of  the  statutory 
notice  to  the  city 404 

effect  where  the  original  count  is  amended  in  material  re- 
spect— defendant  may  plead  de  novo  to  whole  count 437 

court  cannot  arbitrarily  order  original  count  and  plea  to 
stand  after  overruling  a  demurrer  to  plea  of  Statute  of 
Limitations  to  such  count  as  amended 437 

action  for  fraud  and  deceit  must  be  begun  within  five  years 
from  time  cause  of  action  accrued 584 

what  is  meant  by  fraudulent  concealment  of  the  cause  of 
action — ^what  must  be  averred  in  replication  setting  up 
fraudulent  concealment  of  cause  of  action 584 

when  rule  of  fraudulent  concealment  of  the  cause  of  action 
does  not  apply— effect  of  fiduciary  relation 584 

annual  acceptance  of  premiums  is  not  a  continuance  of  in- 
itial fraud  by  insurance  company 585 
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LOCAL  IMPROVEMENTS.— See  SPECIAL  ASSESSMENTS. 

LOST  FILES.  PAGE. 

when  notice  of  a  motion  to  restore  files  is  required — when 
not  necessary — rule  as  to  restoring  files  that  are  lost  be- 
fore judgment  was  entered •» 216 

when  action  of  the  court  in  restoring  lost  files  is  not  saved 
for  review 216 

what  cannot  be  regarded  as  a  proceeding  to  establish  lost 
or  destroyed  viiW 216 

MALICE. 

one  may  act  without  an  intention  or  may  intentionally  kill 
without  being  guilty  of  murder — deliberate  use  of  deadly 
weapon  does  not  always  imply  malice 84 

MANDAMUS. 

when  State  Civil  Service  Commissioners  are  proper  par- 
ties to  mandamus  suit  to  compel  payment  for  services  of 
employee  in  classified  service 503 

when  respondents  cannot  urge  that  the  petitioner  is  not  en- 
titled to  amount  claimed 503 

MARRIAGE. 

a  void  marriage  is  no  obstacle  to  a  valid  one — ^what  is  suf- 
ficient proof  that  no  divorce  was  obtained 577 

filing  a  claim  for  services  as  housekeeper  does  not  estop 
party  from  subsequently  claiming  as  widow 577 

MASTER  AND  SERVANT. 

what  evidence  justifies  award  of  compensation  under  the 
Workmen's  Compensation  act 121 

the  Workmen's  Compensation  act  of  191 1  was  passed  in 
manner  required  by  constitution 325,  304,  121 

when  farm  laborers  are  not  covered  by  the  Workmen's 
Compensation  act  of  1913 312 

what  occupations  are  included  in  paragraph  {b)  of  sec- 
tion 3  of  Workmen's  Compensation  act — what  is  meant 
by  the  word  "enterprise" 312 

what  injury  is  not  within  contemplation  of  the  Workmen's 
Compensation  act  of  1913 312 

decision  of  the  Industrial  Board  is  not  final  if  it  was  with- 
out jurisdiction 313 

protection  of  Mines  act  not  limited  to  miners  actually  work- 
ing or  going  to  work — when  miner  is  in  protection  of  act.  360 

legislature  had  power  to  abolish  defense  of  assumed  risk 
in  enacting  Workmen's  Compensation  act 544 
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MASTERS  IN  CHANCERY.                                                   page. 
exceptions  to  legal  conclusions  of  master  are  neither  nec- 
essary nor  proper ,. 114 

MINES. 

protection  of  the  Mines  and  Miners  act  is  not  limited  to 
miners  actually  working  or  going  to  work — ^when  miner 
is  within  protection  of  the  act 360 

MISNOMER. 

when  motion  in  arrest  of  judgment  for  misnomer  of  the 
plaintiff  is  properly  overruled 360 

MOVING  PICTURE  SHOWS.— See  AMUSEMENTS. 

MUNICIPAL    CORPORATIONS.— See    SPECIAL    ASSESS- 
MENTS. 

a  city  cannot  evade  statutory  limit  of  taxation  by  permit- 
ting liability  to  be  fixed  by  a  judgment 195 

city  or  village  attorney  must  be  a  licensed  attorney  at  law .  233 

effect  where  stakes  of  the  original  survey  of  streets  cannot 
be  located 270 

statute  authorizes  a  city  to  regulate  and  suppress  amuse- 
ments— a  city  may  prohibit  a  picture  show  within  two 
hundred  feet  of  a  church 288 

statement  of  claim  in  municipal  court  in  action  of  fourth 
class  against  a  city  for  a  tort  need  not  allege  giving  of 
statutory  notice  to  the  city 404 

the  act  of  191 5,  to  cure  defective  annexation  proceedings, 
is  not  invalid  as  special  legislation — ^what  defects  in  an- 
nexation proceeding  are  cured  by  act  of  191 5 412 

municipal  corporations  are  wholly  subject  to  legislative 
control — ^sections  i  and  2  of  act  of  1872,  concerning  an- 
nexation, are  in  force 413 

section  2  of  act  of  1872  was  not  repealed  by  act  of  1889 — 
curative  act  of  191 5  cures  defects  in  annexation  election 
due  to  form  of  ballots  used 413 

when  ordinance  passed  by  city  in  view  of  annexing  village 
will  not  be  held  void — city  may  ag^ee  to  pave  a  street  by 
special  assessment 413 

what  does  not  render  pre-annexation  ordinance  invalid...  414 

when  water  system  improvement  is  not  a  local  one — ^when 
subsequent  ordinance  does  not  operate  to  make  an  im- 
provement local 431 

powers  pf  counties  are  those  prescribed  by  law 449 
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legislature  may  create  any  kind  of  corporation  to  aid  in  the 
administration  of  public  affairs 449 

legislature  may  create  two  or  more  public  corporations  to 
be  controlled  by  the  same  officers 449 

what  averment  in  answer  is  admitted  by  demurrer  in  suit 
to  enjoin  city  from  paying  claim  for  expenses  of  mayor.  546 

city  may  pay  legitimate  expenses  of  its  mayor  in  securing 
legislation  from  Congress  for  benefit  of  city 546 

what  may  be  paid  from  fund  for  contingent  expenses— city 
need  not  formally  authorize  mayor  to  incur  expenses  if 
it  ratifies  his  action  by  approving  his  bill 546 

when  a  city  is  exercising  governmental  functions — when 
city  acts  in  same  capacity  as  a  private  person 602 

material  distinction  between  city's  governmental  and  pri- 
vate powers — when  distinction  between  governmental 
and  private  powers  is  of  little  importance 602 

powers  of  municipal  corporation — a  donation  by  a  city  to 
secure  the  location  of  a  State  institution  is  not  ^  proper 
corporate  purpose 602 

city  has  no  power  to  agree  to  furnish  water  to  State  insti- 
tution for  fifty  years  for  five  dollars  as  consideration  for 
locating  the  institution  there 602 

a  city  cannot  be  estopped  to  repudiate  a  contract  which  it 
was  beyond  its  power  to  make 603 

MURDER. 

when  expert;  in  a  murder  trial,  should  be  allowed  to  state 
his  opinion  as  to  what  drug  the  accused  had  taken  be- 
fore the  homicide  was  committed 82 

court  should  not  permit  People  to  introduce  a  class  of  tes- 
timony denied  to  the  accused 83 

instructions  should  not  ignore  defense  of  self-defense ....     83 

accused  does  not  have  burden  of  proving  insanity 83 

what  instructions  should  be  given  for  defendant  in  a  mur- 
der trial — one  may  act  without  intention 84 

one  may  intentionally  kill  another  without  being  guilty  of 
murder — deliberate  use  of  a  deadly  weapon  does  not  im- 
ply malice 84 

NEGLIGENCE. 

when  liability  of  the  defendant  company  as  a  mere  manu- 
facturer need  not  be  considered — question  of  contribu- 
tory negligence  is  ordinarily  for  the  jury 154 

what  is  a  proper  subject  for  expert  testimony 155 

271  -  43 
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what  question  goes  merely  to  the  credibility  of  a  witness 
and  not  to  competency  of  his  testimony 1 54 

weight  of  evidence  is  not  considered  in  passing  on  motion 
to  direct  a  verdict 1 54 

plaintiff  in  negligence  case  may  be  allowed  to  testify  that 
the  deceased  supported  her  well 155 

it  may  not  be  prejudicial  to  defendant  to  allow  testimony 
as  to  what  property  the  deceased  left 155 

when  circular  issued  by  defendant  is  admissible 156 

when  instruction  as  to  exercise  of  due  care  in  boarding  a 
street  car  is  not  misleading — when  refusal  of  correct  in- 
struction is  not  harmful  error 329 

when  a  construction  company  is  an  independent  contractor 
under  its  contract — owner  of  premises  is  not  liable  for 
negligence  of  an  independent  contractor 354 

the  protection  of  the  Mines  and  Miners  act  is  not  limited 
to  miners  actually  working  or  going  to  work — when  a 
miner  is  within  protection  of  the  act 360 

statement  of  claim  in  municipal  court  in  action  of  fourth 
class  against  a  city  for  a  tort  need  not  allege  giving  of 
statutory  notice  to  the  city 404 

where  original  count  is  amended  in  material  respect  de- 
fendant may  plead  dc  novo  to  whole  count 437 

when  evidence  of  condition  of  body  of  the  deceased  may 
be  admitted  as  bearing  upon  controverted  question  as  to 
how  accident  occurred 437 

when  instruction  does  not  assume  the  defendant  was  guilty 
of  negligence — what  not  a  waiver  of  alleged  error 438 

a  replication  which  makes  the  defendant's  duty  different 
from  that  alleged  in  the  declaration  is  a  departure  which 
cannot  be  allowed 622 

when  evidence  should  be  confined  to  customary  and  ap- 
proved method  of  construction 622 

liability  of  generating  company  for  negligence  of  distribut- 
ing company  in  allowing  its  wires  to  become  and  remain 
in  a  defective  condition 622 

fact  that  a  generating  company  has  repaired  wire  of  dis- 
tributing company  does  not  change  rule  as  to  liability...  622 

what  interrogatory  calls  for  finding  of  evidentiary  fact  as 
to  exercise  of  due  care  by  electrician 622 

instruction  as  to  exercise  of  due  care  by  deceased  should 
include  element  of  his  experience  as  electrician 622 

poor  insulation  of  a  wire  is  not  to  be  presumed  from  mere 
fact  that  an  accident  occurred 623 
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NEW  TRIAL.  PAGE, 

when  motion  for  a  new  trial  in  prosecution  for  uttering 

forged  note  should  be  allowed 27 

a  general  motion  for  a  new  trial  saves  the  point  that  the 

venue  was  not  proved ; 1 38 

NOTICE. 

effect  of  section  41  of  Local  Improvement  act  as  to  con- 
clusiveness of  affidavit — when  collection  of  special  as- 
sessment may  be  enjoined  for  want  of  notice 173 

what  is  equivalent  to  a  false  return  as  to  place  of  residence 
of  property  owner 174 

when  notice  of  motion  to  restore  files  is  required — rule  as 
to  restoring  files  lost  before  judgment — when  no  notice 
of  motion  to  restore  files  is  necessary 216 

when  an  appeal  is  perfected  parties  must  follow  it  with- 
out further  notice — when  action  of  court  in  restoring 
lost  files  is  not  saved  for  review 216 

statement  of  claim  in  municipal  court  in  action  of  fourth 
class  against  a  city  for  a  tort  need  not  allege  giving  of 
statutory  notice  to  the  city 404 

publication  of  a  notice  or  ordinance  in  newspaper  printed 
in  a  foreign  language  is  not  good 451 

NUISANCES. 

what  necessary  to  authorize  exercise  of  police  power  by 
the  State  to  abate  nuisances 382 

sections  2  and  8  of  the  act  to  prevent  spread  of  contagious 
diseases  among  animals  are  valid 382 

when  party  has  no  constitutional  right  to  hearing  before 
his  property  is  destroyed  by  the  State — when  equity  will 
not  prevent  destruction  of  property 382 

whether  a  disease  among  animals  is  contagious  and  dan- 
gerous is  a  legislative  question 383 

OFFICERS. 

a  city  or  village  attorney  must  be  an  attorney  at  law 233 

ORDINANCES. 

when  court  must  hold  statute  or  ordinance  void  as  not  a 
proper  exercise  of  police  power 75 

when  ordinance  passed  by  city  in  view  of  annexing  a  vil- 
lage will  not  be  held  void — b,  city  may  agree  to  pave  a 
street  by  special  assessment 413 

ordinance  of  forest  preserve  district  authorizing  the  is- 
suing of  bonds  must  be  published 451 
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ORDINANCES.— Continued.                                                     pace. 
what  does  not  render  pre-annexation  ordinance  invalid. . .  414 
publication  of  a  notice  in  a  newspaper  printed  in  a  for- 
eign language  is  not  good 451 

PARTIES. 

when  State  Civil  Service  Commissioners  are  proper  par- 
ties to  mandamus  suit  to  compel  payment  for  services  of 
employee  in  classified  service 503 

PARTITION. 

mere  fact  that  widow  qualifies  a&  executrix  without  bond 
does  not  defeat  her  right  to  renounce  will 114 

when  undivided  half  of  tract  renounced  by  the  widow  is 
properly  sequestered  to  compensate  the  disappointed  spe- 
cific devisee 114 

when  widow  may  testify  in  a  partition  suit — when  neither 
complainant  nor  cross-complainant  is  competent 296 

release  to  ancestor  of  expectancy  as  an  heir  extinguishes 
the  right  to  inherit 296 

expectancy  of  inheritance  may  be  released  by  parol  agree- 
ment— Statute  of  Frauds  is  no  defense 296 

agreement  by  prospective  heir  to  release  expectancy  must 
be  certain  and  unambiguous 297 

when  existence  of  life  estate  is  no  obstacle  to  partition — 
when  remainder  cannot  be  partitioned 476 

PERPETUITIES. 

rule  against  perpetuities  stated— effect  when  remainder  to 
a  class  is  to  take  effect  at  termination  of  a  life  in  being    - 

at  creation  of  interest 336 

when  interest  is  not  within  rule  against  perpetuities 336 

PLEADING. 

an  application  for  leave  to  amend  answer  is  addressed  to 

sound  discretion  of  the  court 240 

what  should  be  shown  where  inconsistent  amendment  is 

sought  to  be  made  at  a  late  date 240 

the  .court  will  not  delay  final  hearing  merely  to  allow  filing 

of  a  cross-bill 240 

when  a  motion  in  arrest  of  judgnicnt  for  misnomer  of  the 

plaintiff  is  properly  overruled 360 

statement  of  claim  in  municipal  court  in  action  of  fourth 

class  against  a  city  for  a  tort  need  not  allege  giving  of 

statutory  notice  to  the  city 404 
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PLEADING.— C(7«//««^d.  page. 

effect  where  the  original  count  is  amended  in  material  re- 
spect— defendant  may  plead  de  novo  to  whole  count 437 

court  cannot  arbitrarily  order  original  count  and  plea  to 
stand  after  overruling  demurrer  to  plea  of  the  Statute 
of  Limitations  to  such  count  as  amended 437 

what  averment  in  answer  is  admitted  by  demurrer  in  suit 
to  enjoin  city  irom  paying  claim  for  expenses  of  mayor.   546 

what  must  be  averred  in  replication  setting  up  fraudulent 
concealment  of  cause  of  action  to  meet  defendant's  plea 
of  the  Statute  of  Limitations 584 

a  replication  which  makes  the  defendant's  duty  different 
from  that  alleged  in  the  declaration  in  a  personal  injury 
case  is  a  departure  which  cannot  be  allowed 622 

POLICE  POWER. 

police  power  defined — rightful  exercise  of  police  power  is 
not  a  violation  of  the  fourteenth  amendment  to  the  Fed- 
eral constitution 74 

police  power,  though  broad,  is  not  without  restrictions — 
what  question  is  for  the  court 74 

when  courts  must  hold  statute  or  ordinance  void  as  not  a 
proper  exercise  of  police  power 74 

right  of  individual  to  pursue  lawful  calling 74 

statute  authorizes  a  city  to  regulate  and  suppress  amuse- 
ments— a  city  may  prohibit  a  picture  show  within  two 
hundred  feet  of  a  church 288 

fourteenth  amendment  to  Federal  constitution  does  not  in- 
terfere with  the  police  power  of  the  State 382 

what  necessary  to  authorize  exercise  of  police  power  by 
the  State  to  abate  nuisances 382 

when  party  has  no  constitutional  right  to  a  hearing  before 
his  property  is  destroyed — when  equity  will  not  interfere 
to  prevent  destruction  of  property ". . . .  382 

PRACTICE. 

when  bill  of  exceptions  is  not  properly  in  the  record — the 
Appellate  Court  has  power  to  strike  bill  of  exceptions  if 
it  is  not  properly  in  the  record 23 

freehold  is  not  involved  in  forcible  detainer  proceeding — 
Supreme  Court  will  decline  to  take  jurisdiction  though 
parties  do  not  raise  the  question 98 

exceptions  to  legal  conclusions  of  master  are  neither  nec- 
essary nor  proper 114 

a  general  motion  for  a  new  trial  saves  the  point  that  the 
venue  was  not  proved 138 
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PRACTICE.— C(?n/in«^rf.  pace. 

the  weight  of  evidence  is  not  considered  in  passing  upon 
a  motion  to  direct  verdict 154 

a  freehold  is  not  involved  in  boundary  line  dispute  where 
decree  does  not  purport  td  affect  title 178 

provision  of  section  18  of  the  Torrens  law  authorizing  the 
court  to  hear  cause  on  report  of  examiner  does  not  ex- 
clude hearing  other  evidence 209 

examiner's  report  may  be  filed  and  considered  though  he 
died  before  filing  report  or  reporting  conclusions 209 

when  notice  of  motion  to  restore  files  is  required — when 
not  necessary — rule  as  to  restoring  files  which  are  lost 
before  judgment  is  entered 216 

when  an  appeal  is  perfected  parties  must  follow  it  without 
further  notice — when  action  of  court  in  restoring  lost 
files  is  not  saved  for  review 216 

what  is  not  a  proceeding  to  establish  a  lost  or  destroyed 
will — when  objection  that  appeal  bond  is  to  wrong  party 
cannot  be  entertained 216 

rule  for  closing  testimony  was  not  intended  to  bar  litigants 
from  fair  presentation  of  issues 239 

time  when  negotiations  for  a  compromise  were  pending 
should  not  be  charged  against  party 239 

a  motion  to  extend  the  time  for  taking  testimony  need  not 
name  the  witnesses 239 

when  affidavits  against  allowance  of  a  motion  will  not  be 
considered  on  appeal 239 

an  application  for  leave  to  amend  answer  is  addressed  to 
sound  discretion  of  the  court 240 

what  should  be  shown  where  inconsistent  amendment  is 
sought  to  be  made  at  a  late  date 240 

court  will  not  delay  final  hearing  merely  to  permit  filing 
of  cross-bill 240 

there  must  be  a  final  judgment  or  decree  to  authorize  an 
appeal — final  judgment  defined 294 

an  order  vacating  a  decree  and  allowing  the  defendant  to 
plead  is  interlocutory — party  should  except  to  action  of 
court  in  vacating  a  judgment 294 

under  the  Workmen's  Compensation  act  of  191 1  an  appeal 
does  not  lie  from  county  court  to  circuit  court 325,  304 

county  court  has  jurisdiction  under  Workmen's  Compen- 
sation act  of  191 1  though  award  exceeds  $1000 304 

when  motion  in  arrest  of  judgment  for  misnomer  of  the 
plaintiff  is  properly  overruled 354 

when  question  whether  several  tracts  have  substantially 
the  same  chain  of  title  cannot  be  considered  on  appeal . .  368 
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PRACTICE.— -Conhnwed.  page. 

when  refusal  of  correct  instruction  is  not  harmful  error — 
court  is  not  required  to  give  substantial  repetitions  of 
instructions  already  given 329 

when  point  relied  upon  for  reversal  cannot  be  considered..  369 

when  the  defendants  cannot  raise  the  question  whether 
several  tracts  of  land  have  substantially  the  same  chain 
of  title 374 

court  cannot  arbitrarily  order  original  count  and  plea  to 
stand  after  overruling  demurrer  to  plea  of  the  Statute 
of  Limitations  to  such  count  as  amended 437 

when  judgment  in  a  personal  injury  case  cannot  be  sus- 
tained— when  introducing  evidence  is  not  a  waiver  of 
alleged  error 438 

the  Supreme  Court  will  not  take  jurisdiction  upon  mere 
statement  of  counsel  that  a  constitutional  question  is  in- 
volved— ^when  Supreme  Court  will  not  take  jurisdiction.  480 

privilege  of  a  defendant  to  be  sued  in  a  particular  place 
is  one  which  may  be  waived .' 480 

section  50  of  the  Chancery  act  does  not  authorize  a  bill 
merely  to  convert  a  legal  estate  into  a  trust  estate 521 

what  does  not  justify  direct  appeal  to  Supreme  Court. . . .  544 

special  interrogatories  should  be  separate  from  the  writ- 
ten motion  to  submit  them  to  the  jury 623 

the  judgment  in  auctions  ex  contractu  must  exceed  $1000  to 
be  reviewable  by  Supreme  Court  on  writ  of  certiorari 
under  section  121  of  Practice  act 635 

when  decree  on  bill  of  interpleader  cannot  be  reviewed  by 
Supreme  Court  on  writ  of  certiorari 635 

PRESCRIPTION. 

what  does  not  create  easement  by  prescription 319 

PRESUMPTIONS.—See  EVIDENCE. 

PUBLICATION. 

ordinance  of  forest  preserve  district  authorizing  the  issu- 
ing of  bonds  must  be  published 451 

publication  of  a  notice  in  a  newspaper  printed  in  a  for- 
eign language  is  not  good 451 

RAILROADS. 

the  presumption  is  that  possession  is  subservient  to  rights 

of  owner  of  record  title 11 

when  railroad  company's  defense  of  adverse  possession  in 
action  of  ejectment  is  not  established 12 
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RAILROADS.— Con/tnMecf.  page. 

purpose  of  Carmack  amendment  to  Hepburn  act — shipper 
must  sue  the  carrier  which  first  receives  the  property  for 
inter-State  shipment 538 

Carmack  amendment  does  not  contemplate  that  connecting 
carriers  shall  issue  bills  of  lading 538 

when  statement  of  termini  in  articles  of  incorporation  will 
be  regarded  as  sufficient — plans  and  specifications  not  in- 
dispensable in  condemnation  proceeding 55^ 

when  the  question  of  an  effort  to  agree  on  compensation  is 
waived — ^when  denial  of  challenge  to  array  is  proper — 
when  it  is  not  error  to  admit  stipulation  in  evidence . . .  558 

when  stipulation  need  not  be  incorporated  in  condemna- 
tion judgment — ^when  the  rejection  of  testimony  of  al- 
leged expert  is  proper 559 

damages  resulting  from  stopping  trains  at  crossing  cannot 
be  recovered  in  a  condemnation  suit  by  one  railroad  to 
cross  tracks  of  another  at  grade 559 

what  questions  as  to  damages  are  improper 559 

REAL  PROPERTY.— See  DEEDS;  WILLS. 

when  deed  to  homestead  premises  conveys  nothing — what 
evidence  does  not  show  a  resulting  trust. 71 

homestead  premises  may  be  sold  with  consent  of  widow. .     71 

restrictions  on  the  use  of  property  owned  in  fee  are  not 
favored — restrictions  on  the  use  of  property  will  not  be 
enlarged  by  construction 145 

what  restriction  in  instrument  does  not  prohibit  erection  of 
bungalow  on  rear  of  lots — owner  of  lots  has  right  to  re- 
subdivide  them  as  he  pleases 145 

an  easement  will  not  be  construed  to  be  in  gross  if  it  can 
fairly  be  construed  to  be  appurtenant 249 

it  is  not  essential,  in  equity,  that  the  instrument  creating 
an  easement  shall  describe  the  dominant  estate 249 

when  easement  of  passage  is  appurtenant 249 

use  of  word  "heirs"  was  not  necessary  at  common  law  to 
pass  an  estate  of  inheritance  by  devise  although  it  was 
necessary  in  a  conveyance 254 

if  husband's  interest  in  land  is  a  life  estate,  only,  widow 
has  no  homestead  interest  therein 264 

release  to  ancestor  of  expectancy  as  an  heir  extinguishes 
the  right  to  inherit 296 

expectancy  of  inheritance  may  be  released  by  parol  agree- 
ment— Statute  of  Frauds  is  no  defense 296 

agreement  by  prospective  heir  to  release  expectancy  must 
be  certain  and  unambiguous 297 
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REAL  FROFB.RTY.— Continued.  page. 

provision,  in  deed,  for  easement  of  nvay  construed — ^gran- 
tor cannot  grant  easement  over  lands  of  others — what 
does  not  create  a  way  by  prescription 319 

the  rule  against  perpetuities  stated — ^what  interest  is  not 
within  rule — what  remainders  are  descendible 336 

when  remainder  created  by  deed  is  vested  subject  to  its  be- 
ing opened  to  let  in  other  remainder-men 476 

when  existence  of  life  estate  is  no  obstacle  to  partition — 
when  remainder  cannot  be  partitioned 476 

benefits  from  increased  travel  may  be  considered  in  deter- 
mining whether  premises  have  been  damaged  by  the  con- 
struction and  operation  of  elevated  railroad 490 

what  must  be  shown  by  the  collector's  return  in  order  to 
charge  a  personal  tax  against  land 523 

REGISTRATION  OF  TITLE. 

allegation  that  the  premises  were  vacant  must  be  proved — 
what  does  not  show  that  premises  were  vacant  when  ap- 
plication was  filed 65 

the  assignee  of  a  tax  deed  is  entitled  to  be  reimbursed  for 
taxes  subsequently  paid 65 

grantee  of  holder  of  a  tax  deed  is  entitled  to  amount  of 
taxes  paid  by  her  though  her  deed  conveys  only  an  un- 
divided one-hundredth  part  of  the  lot 20i 

when  fact  that  defendant  offered  no  evidence  of  her  inter- 
est is  not  material — effect  where  decree  requires  appli- 
cant to  pay  all  the  costs 201 

a  proceeding  to  register  title  is  a  chancery  proceeding — 
statute  authorizing  court  to  hear  cause  on  report  of  ex- 
aminer does  not  exclude  other  evidence 209 

examiner's  report  may  be  filed  and  considered  though  he 
died  before  filing  report  or  reporting  conclusions 209 

when  abstract  of  title  is  admissible 209 

proof  must  show  whether  premises  are  occupied  or  unoc- 
cupied— what  may  be  regarded  as  sufficient  proof  that 
premises  were  unoccupied 285 

testimony  that  premises  are  "unoccupied"  means  whatever 
such  word  means  in  the  statute,  whether  it  be  construed 
to  mean  possession  or  not 285 

several  tracts  of  land  having  substantially  the  same  chain 
of  title  may  be  registered  in  one  proceeding 368 

when  question  whether  several  tracts  have  substantially 
the  same  chain  of  title  cannot  be  considered  on  appeal. .  368 

when  defendants  cannot  question  sufficiency  of  notice. . . .  368 

when  point  relied  on  for  reversal  will  not  be  considered. . .  369 
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REGISTRATION  OF  TirhE.'-ContiHued.  pace. 

when  the  defendants  cannot  raise  question  whether  several 
tracts  of  land  have  substantially  same  chain  of  title ....  374 

what  is  sufficient  to  show  that  the  premises  were  unoccu- 
pied— what  proof  must  accompany  offer  of  abstract  of 
title  in  evidence 376 

when  county  recorder  is  a  maker  of  abstracts 376 

when  rule  that  court  will  take  judicial  notice  of  a  county 
office,  its  incumbent  and  seal  does  not  apply 377 

RELEASE  OF  EXPECTANCY.--See  CONTRACTS. 

REMAINDERS.--See  WILLS. 

when  remainder  created  by  deed  is  vested  subject  to  being 
opened  to  let  in  other  remainder-men — when  remainder 
cannot  be  partitioned 476 

RENUNCIATION. 

mere  fact  that  widow  qualifies  as  executrix  without  bond 
does  not  defeat  her  right  to  renounce  will 114 

general  rule  as  to  sequestration  of  a  renounced  devise  to 
compensate  disappointed  devisees — residuary  devises,  as 
a  rule,  abate  before  specific  devise 1 14 

RES  JUDICATA. 

effect  of  affirmance  of  judgment  in  ejectment — when  bill 
to  enjoin  execution  of  writ  of  possession  will  not  lie 642 

RESULTING  TRUSTS. 

what  evidence  does  not  show  a  resulting  trust 71 

REVENUE.— See  TAXES. 

ROADS  AND  BRIDGES.— See  HIGHWAYS;  TAXES. 

SCHOOLS. 

what  is  included  within  the  term  ''educational  purposes" — 

when  certificate  of  levy  for  school  taxes  is  not  invalid . .     67 
county  court  cannot  hear  contest  of  election  on  question  of 
discontinuing  high  school  district 150 

SECOND-HAND  MATTRESSES. 

sections  i  and  2  of  the  act  of  1913,  relating  to  second- 
hand mattresses,  are  unconstitutional — such  sections  are 
class  legislation 74 
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SEQUESTRATION.—See  WILLS. 
SHIPPERS.— See  CARRIERS. 

SOLICITORS'  FEES.  page. 

when  solicitor's  fees  for  complainant  should  be  allowed.  ..615 

SPECIAL  ASSESSMENTS. 

when  court  of  equity  may  remove  apparent  lien  of  special 
assessment  judgment — when  collection  of  special  assess- 
ment may  be  enjoined 173 

effect  of  section  41  of  the  Local  Improvement  act  as  to 
conclusiveness  of  affidavit — what  is  not  a  contradiction 
of  a  finding  by  the  court 173 

there  is  no  equitable  obligation  to  pay  a  special  assess- 
ment— ^what  is  equivalent  to  a  false  return  as  to  resi- 
dence of  property  owner 174 

when  water  system  improvement  is  not  a  local  one — when 
subsequent  ordinance  does  not  operate  to  make  an  im- 
provement local 431 

SPECIAL  INTERROGATORIES. 

what  interrogatory  calls  for  finding  of  evidentiary'  fact  as 
to  exercise  of  due  care  by  electrician 622 

special  interrogatories  should  be  separate  from  the  writ- 
ten motion  to  submit  them  to  the  jury 623 

STATUTE  OF  FRAUDS. 

expectancy  of  inheritance  may  be  released  by  parol  agree- 
ment— Statute  of  Frauds  is  no  defense 296 

STATUTE  OF  LIMITATIONS.— See  LIMITATIONS. 

STATUTES.— See  CONSTITUTIONAL  LAW;    CONSTRUC- 
TION, 
rule  of  construction  where  it  is  claimed  an  amendatory  act 

does  not  identify  the  act  amended 82 

the  act  of  1903,  changing  terms  of  court,  is  valid  though 

words  "of  chapter  37"  must  be  rejected  as  surplusage. . .     82 
courts  are  not  confined  to  literal  meaning  of  words  used — 

a  construction  which  would  lead  to  absurd  consequences 

should  be  avoided 312 

attention  should  not  be  confined  to  particular  section  of  the 

statute  to  be  construed 312 

sections  i  and  2  of  act  of  1872,  concerning  annexation,  are 

in  force — section  2  was  not  repealed  by  act  of  1889 413 
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STATUTES.— Cow/inMed.  pag«. 

general  rule  as  to  power  of  legislature  to  enact  curative 
laws — what  defects  in  annexation  proceeding  are  cured 
by  the  act  of  1915 412 

curative  act  of  191 5  cures  defects  in  election  due  to  form 
of  ballots  used 4^3 

STREET  RAILWAYS. 

when  instruction  as  to  exercise  of  due  care  in  boarding  a 
street  car  is  not  misleading — when  refusal  of  correct  in- 
struction is  not  harmful  error 329 

when  evidence  of  condition  of  body  of  deceased  may  be 
admitted  as  bearing  upon  the  controverted  question  as  to 
how  accident  occurred 437 

when  instruction  does  not  assume  that  the  defendant  was 
guilty  of  negligence 438 

STREETS  AND  ALLEYS.— See  HIGHWAYS. 

TAX  DEEDS. 

assignee  of  a  tax  deed  is  entitled,  in  a  proceeding  to  set 
aside  the  deed  and  register  title,  to  reimbursement  for 
taxes'  subsequently  paid 65 

grantee  of  holder  of  a  tax  deed  is  entitled  to  amount  of 
taxes  paid  by  her  though  her  deed  conveys  only  an  un- 
divided one-hundredth  part  of  the  lot 201 

TAXES.— See  SPECIAL  ASSESSMENTS. 

the  record  of  the  highway  commissioners  need  not  show 
when  or  how  meeting  was  called 17 

record  may  be  amended  to  show  the  truth 487,     17 

record  of  meetings  need  not  be  signed  by  the  commissioner 
of  highways 17 

the  law  raises  no  presumption  as  to  whether  a  town  has 
one  or  three  highway  commissioners 17 

the  commissioners  cannot  fix  rate  for  road  tax  and  out- 
standing debts 17 

when  levy  of  additional  one-half  per  cent  for  educational 
purposes  is  valid 18 

what  is  included  within  the  term  "educational  purposes" — 
when  certificate  of  levy  for  school  taxes  is  not  invalid. .     67 

city  cannot  evade  statutory  limit  of  taxation  by  permitting 
liability  to  be  fixed  by  judgment — when  certificate  of  the 
highway  commissioners  may  be  amended 195 

board  of  supervisors  may  amend  its  record  though  there 
has  been  a  change  in  the  office  of  county  clerk. , 195 
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the  right  of  highway  commissioners  to  amend  their  record 

does  not  depend  on  section  191  of  Revenue  act 203 

extei^t  to  which  certificate  of  the  highway  commissioners 

should  designate  purpose  of  levy 203 

written  objections  to  collector's  application  for  judgment 

and  order  of  sale  are  part  of  the  record  and  need  not  be 

preserved  by  bill  of  exceptions 206 

the  highway  commissioners*  certificate  for  road  and  bridge 

taxes  need  only  state  amount 611,  553,  221,  206 

when  record  of  highway  commissioners  shows  a  sufficient 

determination  of  the  amount — when  record  of  highway 

commissioners  is  sufficient 221,  206 

record  of  first  meeting  of  highway  commissioners  need  not 

show  for  what  tax  the  rate  is  fixed 206 

record  of  highway  commissioners  may  be  amended  to  show 

fact  that  amount  of  road  tax  was  determined 213 

what  need  not  be  contained  in  a  certificate  of  the  amount 

required  for  road  and  bridge  taxes 223 

when  record  of  the  county  board  shows  sufficient  approval 

of  levies 223 

certificate  of  levy  of  road  tax  need  not  sh3w  that  meetings 

were  held — certificate  of  levy  not  required  to  be  filed  on 

the  first  Tuesday  in  September 226 

oral  testimony  of  clerk  that  meeting  of  commissioners  was 

held  cannot  take  the  place  of  the  record 226 

county  board  must  approve  levy  of  road  tax 226 

what  does  not  show  approval  of  county  board 22y 

the  Roads  and  Bridges  act  of  1913  requires  the  highway 

commissioners  to  hold  two  meetings 231 

county  cannot  levy  a  tax  to  pay  "salaries"  of  officers  who 

are  paid  out  of  fees  earned  but  may  levy  a  tax  to  pay 

deficiency  in  such  salaries 236 

when  a  gross  sum  may  be  levied  for  different  purposes — 

when  tax  for  fees  and  salaries  may  be  levied  in  one  sum.  236 
meeting  of  highway  commissioners  to  determine  tax  rate  is 

essential  to  validity  of  road  and  bridge  tax 237 

when  town  clerk  may  amend  record  of  meeting 237 

judgment  for  a  railroad  company's  road  and  bridge  tax 

should  be  limited  to  railroad  track  in  the  town — when 

judgment  for  county  tax  is  sufficient 327 

record  of  the  meeting  of  highway  commissioners  may  be 

amended  in  accordance  with  the  facts 393 

statute  does  not  require  record  of  highway  commissioners 

to  be  kept  in  any  particular  book — road  tax  at  a  higher 

rate  than  fixed  is  illegal  as  to  excess 487 
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day  for  meeting  to  fix  rate  need  not  be  fixed  in  advance  at 
some  other  meeting ,. .  4^7 

board  of  review  cannot  make  assessment  of  personal  prop- 
erty in  a  lump  sum 5^3 

what  must  be  shown  by  the  collector's  return  in  order  to 
charge  a  personal  tax  against  land 5^3 

record  of  highway  commissioners  may  be  amended  with- 
out first  obtaining  leave  of  court — what  is  a  sufficient 
approval  of  road  and  bridge  taxes 6ii,  553 

when  certificates  of  the  highway  commissioners  are  filed 
in  time— effect  where  the  description  in  delinquent  list 
covers  too  much  property 553 

delinquent  list  need  not  separately  describe  the  portion  of 
railroad  track  in  each  taxing  district  but  the  judgment 
must  be  limited  to  property  in  the  taxing  district 553 

when  failure  to  keep  a  record  will  not  vitiate  tax 611 

when  all  property  of  a  corporation  should  be  assessed  by 
local  assessor — ^when  franchise  of  telephone  company  is 
not  assessable  by  local  assessor 638 

TELEPHONE  COMPANIES. 

when  franchise  is  not  assessable  by  local  assessor 638 

TORTS.— See  NEGLIGENCE. 

TOWNS.— See  MUNICIPAL  CORPORATIONS;    TAXES. 

TRIAL. 

what  is  prejudicial  error  upon  the  trial  of  one  accused  of 

uttering  forged  notes — when  motion  for  new  trial  in  a 

forgery  case  should  be  allowed 27 

a  general  motion  for  new  trial  saves  for  review  the  point 

that  the  venue  was  not  proved 138 

large  number  of  instructions  tends  to  confuse  rather  than 

aid  the  jury 139 

special  interrogatories  should  be  separate  from  the  written 

motion  to  submit  them  to  the  jury 623 

TRUSTS. 

what  evidence  does  not  show  a  resulting  trust 71 

bequests  to  trustees  in  lieu  of  compensation  for  their  ser- 
vices are  subject  to  inheritance  tax 446 

section  50  of  the  Chancery  act  does  not  authorize  a  bill 
merely  to  convert  a  legal  estate  into  a  trust  estate 521 
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ULTRA  VIRES.  page. 

a  donation  by  a  city  to  secure  the  location  of  a  State  insti- 
tution is  not  a  proper  corporate  purpose 602 

a  city  has  no  power  to  agree  to  furnish  water  to  a  State 
institution  for  fifty  years  for  five  dollars 602 

a  city  cannot  be  estopped  to  repudiate  a  contract  which  it 
had  no  power  to  make 603 

VARIANCE. 

what  is  not  a  variance  between  allegations  and  proof  in  a 
prosecution  for  conspiracy 180 

VENUE. 

proof  must  show  that  offense  was  committed  in  the  county 
alleged — court  will  not  take  judicial  notice  that  certain 
streets  are  in  Chicago 138 

a  general  motion  for  a  new  trial  saves  the  point  that  the 
venue  was  not  proved • 138 

when  venue  of  indictment  for  conspiracy  is  not  proven.. . .   180 

VILLAGES.— See  MUNICIPAL  CORPORATIONS;    TAXES. 

WAIVER. 

when  introducing  evidence  is  not  a  waiver  of  alleged  error 
in  ruling  on  the  pleadings 438 

WATER-WORKS. 

when  water  system  improvement  is  not  a  local  one — when 
subsequent  ordinance  does  not  operate  to  make  an  im- 
provement local 431 

WILLS. 

mere  fact  that  widow  qualifies  as  executrix  without  bond 
does  not  defeat  her  right  to  renounce  will 114 

general  rule  as  to  sequestration  of  a  renounced  devise  to 
compensate  disappointed  devisees — residuary  devises,  as 
a  rule,  abate  before  a  specific  devise 1 14 

when  undivided  half  of  certain  tract  of  land  is  properly 
sequestered  to  compensate  specific  devisee 114 

when  trial  must  have  been  conducted  without  substantial 
error  in  order  to  sustain  verdict — when  heir  and  devisee 
is  a  competent  witness 190 

when  instruction  comparing  degree  of  mental  capacity  re- 
quired to  make  a  deed  and  a  will  should  be  given 190 

there  is  no  distinction  in  law  between  a  sound  mind  and  a 
disposing  mind 191 
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what  cannot  be  regarded  as  a  proceeding  to  establish  lost 
or  destroyed  will — when  objection  that  appeal  bond  is  to 
the  wrong  party  cannot  be  entertained 216 

what  evidence  sufficient  to  show  death  of  the  testatrix — 
when  will  is  properly  admitted  to  probate 217 

use  of  word  "heirs"  was  not  necessary  at  common  law  to 
pass  an  estate  of  inheritance  by  devise 254 

when  section  13  of  Conveyances  act  cannot  be  resorted  to 
in  construing  a  will — when  estate  devised  cannot  be  cut 
down  to  a  life  estate 254 

executory  devise  defined — there  may  be  two  kinds  of  ex- 
ecutory devises  relative  to  real  estate 254 

a  will  construed  as  passing  a  fee  simple  estate  subject  to 
valid  executory  devises  over 254 

rule  against  perpetuities  stated — effect  when  remainder  to 
a  class  is  to  take  effect  at  the  termination  of  a  life  in 
being  at  creation  of  interest 336 

when  interest  is  not  within  the  rule  against  perpetuities — 
when  great-grandchild  dying  before  the  death  of  the  life 
tenant  takes  no  interest 336 

what  remainders  are  descendible 336 

the  expression  ^'credible  witnesses,"  as  used  in  the  statute 
relating  to  attesting  wills,  means  competent  witnesses — 
test  of  competency  of  witnesses  to  will 395 

executor  is  incompetent  to  attest  will  as  a  witness — how 
his  incompetency  is  removed  by  section  8  of  Wills  act...  395 

stockholder  in  a  bank  which  is  made  executor  is  within 
section  8  of  Wills  act 395 

stockholder  who  witnesses  a  will  appointing  his  corpora- 
tion executor  may  be  required  to  testify  but  the  appoint- 
ment of  the' corporation  as  executor  is  nullified 395 

people  who  have  known  the  testator  and  talked  with  him 
should  be  allowed  to  give  their  opinions  as  to  his  being 
of  sound  mind 395 

the  words  "share  and  share  alike"  merely  denote  an  equal 
division — provision  of  will  construed  as  giving  each  of 
testator's  half-sisters  $3000 526 

when  bequest  does  not  lapse  because  the  legatee  is  dead — 
when  specific  bequests  will  not  be  held  to  be  a  charge 
upon  real  etate 526 

rule  of  ejusdem  generis  stated — when  bequest  of  "house- 
hold goods  and  other  chattel  property"  will  not  be  held 
to  cover  bank  account  and  certificates  of  deposit 614 

when  a  will  is  construed  in  the  light  of  surrounding  cir- 
cumstances   614 
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testator,  after  making  absolute  gift,  cannot  restrict  it 526 

what  does  not  necessarily  amount  to  power  of  sale — when 
a  remainder  to  children  is  vested — when  solicitor's  fees 
for  complainant  should  be  allowed 615 

WITNESSES. 

when  son  of  decedent  is  incompetent  to  testify  in  suit  by 

administrator  to  set  aside  deed 71 

statute  prohibiting  a  person  from  testifying  when  adverse 

party  sues  or  defends  as  an  heir  construed — when  heir 

and  devisee  is  a  competent  witness 190 

when  widow  may  testify  in  a  partition  suit — when  neither 

complainant  nor  cross-complainant  is  competent '  296 

the  expression  "credible  witnesses,"  as  used  in  the  statute 

relating  to  attesting  wills,  means  competent  witnesses — 

test  of  competency  of  witnesses  to  will 395 

executor  is  competent  to  attest  a  will  as  a  witness — effect 

of  section  8  of  Wills  act 395 

stockholder  in  bank  which  is  appointed  executor  is  within 

section  8  of  Wills  act — he  may  be  required  to  testify  but 

the  appointment  as  executor  is  nullified 395 

in  absence  of  a  statute,  stockholders  cannot  testify  for  the 

corporation  against  heirs  or  devisees 395 

WOMAN'S  SUFFRAGE. 

statute  does  not  authorize  women  to  vote  for  committee- 
men or  for  delegates  to  national  conventions  although 
the  legislature  might  have  authorized  such  vote 600 

WORDS  AND  PHRASES. 

the  word  "attorney,"  as  commonly  used  and  understood, 

means  an  attorney  at  law 233 

meaning  of  word  "enterprise,"  as  used  in  paragraph  (b) 
of  section  3  of  Workmen's  Compensation  act  of  191 3. . .  312 

what  is  meant  by  term  "deposit,"  as  applied  to  banks 343 

what  is  meant  by  the  "subject"  of  an  act 450 

words  "share  and  share  alike"  construed  as  merely  denot- 
ing an  equal  division 526 

when  bequest  of  "household  goods  and  other  chattel  prop- 
erty" will  not  be  held  to  cover  testator's  bank  account 
and  certificates  of  deposit 614 

WORKMEN'S  COMPENSATION. 

what  evidence  justifies  award  of  compensation 121 

Workmen's  Compensation  act  of  191 1  was  passed  by  Gen- 
eral Assembly  in  constitutional  manner 325,  304,  121 

271  -44 
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under  Workmen's  Compensation  act  of  191 1  appeal  does 
not  lie  from  county  court  to  circuit  court 325,  304 

county  court  has  jurisdiction  under  Workmen's  Compen- 
sation act  of  191 1  though  award  exceeds  $1000 304 

when  farm  laborers  are  not  covered  by  Workmen's  Com- 
pensation act 312 

what  occupations  are  included  in  paragraph  (b)  of  sec- 
tion 3  of  Workmen's  Compensation  act  of  191 3 — what 
is  meant  by  word  "enterprise" 312 

what  injury  is  not  within  contemplation  of  the  Workmen's 
Compensation  act  of  1913 312 

decision  of  the  Industrial  Board  is  not  final  if  it  was  with- 
out jurisdiction 313 

legislature  had  the  power  to  abolish  defense  of  assumed 
risk  in  enacting  Workmen's  Compensation  act 544 
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